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Ubrarya 
UntviM-slty  of  MetUrn  Ontorfo. 

Tha.imagas  appaaring  hara'ara  tha  baat  qualtty 
possibia  considaring  tha  condition  and  lagibiiity 
of  tha  original  copy  and  in  Icaaping  with  tha 
filming^  contract -spacificationa. 


Original  coplaa  in  printad  papar  covara  ara  fllmad 
baginning  with  tha  front  covar  and  andlng  on 
tha  laat  paga  with  a  printad  or  iUuatratad  impraa- 
sion.  or  tha  back  6ovar  %vhan  apprppHata.  All 
othar  original  copiaa  ara  f  ilmad  baginning  on  tho 
first  paga  with  a  printad  or  Hlustratad  impraa- 
sion.  and  anding  on  tha  last  paga  with  a  printad 
-or  iiluatratad  imprassion. 


Tha  iaat  racordad  frama  on  aach  microflcha 
shall  conuin  tha  symbol  -^  (moaning  "CON.- 
TINUEO"),  or  tha  symbol  V  (moaning  "END"), 
whiehayar  appliaa. 

Maps,  plataa.  charts,  ate.  misy  ba  fiimad  at 
diffarant/aduction  ratios.  Thoso  too  larga  to  bo 
ontiroly  Included  in  ono  Mpoaura  ara  fiimad 
baginning  in  tha  uppar  lafrhand  comor.  loft  to 
ritbUmd  top  to  bottom,  as  many  friniM  aa 


raiquirjid.  Tha  following  diagrama  iiliiitrata  tho 
mathod: 


*      L«i  Library,      . 
^  UnlvM-ftlty  of  MKktam  Ontario.    ' 

Las  imagas  suivantas  ont  4tA  raproduilas  svoc  la 
plMt  grand  soin.^compta  tanu  da  la  condition  at 
do  la  nattat«  d«  I'anampiaira  film*,  at  fh 
conformity  avac  laa  condition*  d4i  contrat  da 
fllmago. 

Laa  aaamplairaa  priginaux  dont  la  couvartura  •t\ 
papiar  aat  ImprtmAa  sont  film'te  an  commancant 
par  la  pramiar  plat  at  an  tarminant  soit  par  la 
darnMira  paga  qui  comporta  una  amprainta    . 
d'Impraasion  ou  d'illustration.  soit.par  la  sacond 
plat,  salon  la  caa.  Tous  laa  autriaa  axamplairas 
originauK  sont  filmAs  w%  commandant  par  la  • 
praniiiAra  pago  qui  comporto  uno  amprainta 
dimpraasion  ou  d'illustration  at  w\  larminant  par 
la  darniAra  paga  qui  comporta  una  talla 
amprainta. 

Un  daa  symbolaa  suivants  apparattra  sur  Iq 
darniAra  imaga  da  chaqua  microfiche,  salon  la 
cas:  la  symbols  ^»>signifia  ."A  SUIVRE".  la 
symboloV  signifia  "FIN". 

Laa  cartaa.  planchas.  tablaaux.  atc..>suvant  «tra 
filmto  A  daa  taux  da  rMuetion  diff«rants. 
Lorsqua  la  document  ast  trop  grand  pour  Atra 
raproduit  an  un  saul  clichA.  il  ast  film*  A  partir 
dPi'angia  supArlaur^aucha.  do  jaucha  A  droite. 
at  da  haut  wt  baa.  an  pranant  la  nombra 
d'imagaa  nAcanaaira.  Laa  diagrammas  suivants* 
iilustrant  la  mAthodo.      ' 
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iMinogue  v.  Quebec  Fire  Ass.  Co.,  1  S.C.  417;  oonfd.  in  Beview,  1  &C.  478. 
Mitchell  V.  Mitchell,  3  S.C.°  31 ;  reversed  in  Appeal,  4  QB.  101 ;  jt  in 

Appeal  oonfd.  by  Supreme  Ct 
Molson  &  Lambe, I  S.C.  264 ;  confd.  in  Appeal,  2  QB.  381. 
Montreal  Street  Ry.'Co.  v.  Ritchie,  3  S.C.  232 ;  eonfd.  in  Appeal,  6  Q.  B.  77 ; 
coqfd.  by  Supreme  Ct 

Nordheimer  &  Leclaire,  28.C.  11;  reversed  in  Appeal,  2  QB.  446. 
Normandin  v.  Berthiaiime,  1  S.C.  393;  confd.  in  Aiq)eal,  Jan.  21, 1887. 

Plckfonl  r.  Dart,  3  S.C.  424;  reversed  in  Appeal,  4  QB.  70. ' 
Ftowse  V.  Nicholson,  2  S.C  180 ;  reventod  in  Appeal,  6  Q  B.  151. 

Ross  V.  Stearns,  1  8.C.  438;  confd.  in  Appealt2  QB.  379. 
Ste.  Cun^onde  v.  Cour8ol,'lS.C.  214;  confd.  in  Appeal,  1  Q.B.  394.  r 

Tmdel  v.  Cie.  d'Imprimerie,  5  8.  C.  207 ;  leave  to  appeal  refused,  5  Q  B. 
Vital  r.  Tbtrault,  4  aC  204 ;  reversed  in  Review. 


Wallbridge  v.  Farwell,  8  S.C.  238 ;  reversed  in  Appeal,  May  2) . 
Weir  V.  Clandet2  8.G.  8^;  reversed  in  Appeal,  4  QB.  197;  jt.  in  Appeal 
oonld.  by  Supreme  Ct  ■  ■ 


CASKS  CARRIER  FURVHBR^  VOpB.   1—6,  S.C.  XJ 

Whitehead  v.  Kieflbr,  1  aC.  284 ;  conH.  In  Appeal,  4  Q,B.  236. 
Whitehead  v.  Kleffer,  l  aC.  288 ;    roformed  in  Appeal,,  4  Q.B.  239. 
Wil«»m»,  Comp.  de  C.  F.  Utbain  de  Montrtal,  4  ac.  1»3;   confd.  in 
Appeal,  6  Q.B.  340. 


»*#  A  nomber  of  other  casee  have  been  appealed,  and  the  result  will 
be  reported  hereafter.  The  editor  bege  to  be  informed  of  any  omiaaion 
which  may  be  obeerved  in  the  above  list  '^ 
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REPORTS  OF  CASES 


DKOlOBD    I(f    THI 


SUPERIOR  COUKT  AND  COURT  OF  REVIEW, 

^  ^   MONTREAL. 


'^X4' 
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SUPERIOR  COURT. 


8  Janvier  1889. 


Coram  OuiMKt,  J. 


RIELLE  V.  COMMISSAlllES  DES  OHEMINS  A  BAR- 
RIfeRES  DE  MONTREAL. 

Commission  nommie  par  le  gouvemement — Destitution  d^em- 
ployis— Mandat  r&vbcable — Changement  du  personnel  de 
la  commission— Responsabiliti6j)our  engagements  deleurs 
pridicesseurs- 

Par  lenr  charte  les  commissairos  dea  obemtiu  &  banidres  de  Monti^l, 
.  homm^s  par  le  gouyemeur  de  la  province,  "  auront  et  pourront  avoir 
"  aacoeasion  perp^tuelle  et  pourront  ester  en  jngetnent  dans  toutes  les 
"  oonrs  de  jostice  et  autres  lienx." 

II  eat  poarvb  par  une  autre  section  de  la  ohart^  que  "de  temps  & 
"  autre  ils  pourront  nommer,  et  employer  un  inspecteur,  et.tels  offi- 
"  ciers  et  personnes  sous  tours'  ordres  qu'ils  jugeront  n^oeteaire  pour 
"  les  fins  de  cette  ordonnanoe,  et  ils  pourront  destituer  tela  inspec- 
"  teurs  et  autres  oiBciers  et  personnes  ou  aucupe  d'ellea,  et  en  nom- 
"  mer  d'autres  i  leur  place." 

^i/oi :— 1.  Que  les  commisstfires  n'^taientpas  autoriste  parlour  charte 
A  destituer  un  secr^taire-trteorier  employ^  A  I'annfe,  sanfl\oause  on 
avicprtolable.    ■  ■.■.■:<  ■  '^v^ 

2.  Que  la  commission  en  qo^iition  ne  ooi\stitue  pas  une  branche  QU  ser- 
vice civil,  ou  un  d^partement  du  gouvemement  de  la  province,  et' 
queries  oommissaires  ne  penvent  '^pas  rtelamer  les  prerogatives  ilSe  1a 
conronne  pour  destitnw  leuis  employes  ft  bon  plaisir. 
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8.  Que  le  Mcr^Uirv-tr^aori^  de  la  QommMon,  employ^  A  I'ann^^  par  una 
rteolution  flxant  son  aalaire,  et  congMit  sans  cause  avant  I'explra- 
Uon  de  son  terme,  avait  le  droit  de  rtclamer  la  balance  de  nOn  salaire 
pour  rann6e,  aprte  avoir  dftment  protests  lea  commisaalrea  et  oflbrt 
sea  services- 

4.  Que  malgrA  le  changement  du  personnel  de  la  commission  depuis  I'en- 
gageroent  pris  avec  leur  •ecr^talre-tW^sorieri  les  nouveaux  oommia- 
■aires  ne  pouvalent  pas  se  soustralre  A  robllgatlon  ccOitractte  par 

lenn  prMAcesaeurs. 

I     ■  -  •  ■■■  , 

IjCB  difendeani  sont  incorporte  enverta  de  Tordoii' 
nance  8  Victoria,  ch.  81,  amendifte  par  lea  actes  4  Victoria, 
ch.  t;  4  et  6  Victoria.'ch.  86  ;  9  Victoria,  ch.Jt ;  12  Vic 
toria,  ch.  26  ;  18  et  14  Victoria,  ch.  108 ;  et  27  Victoria, 
ch.  82. 

Le  8  mai  1869,  le  demandenr  fat  nomm6  secretaire- 
tr68ofler  de  la  commifsion,  par  nne  resolution  qoi  fixait 
son  salaire  ii^nael,  et  en  1874  les  commissaires  passdrent 
nne  resolution  angmentant  ce  salaire  annual.  Le  26 
jnillet.  1887,  les  commissaires,  dont  le  personnel  venait 
d'etre  entidrement  renonveU  i.l'o&casion  da  chaiigement 
da  gouvemement  de  !a  ptovjnoe,  p^s^rent  ane  resolation 
destitaant  le  demani^i^ar  |fl|p|^  alleg^er  ancane  cause  ou 
raison  pour  c6tte  aotio^j  €>t  nommant  un  noiiireau  secre- 
taire-tresorier  k  sa  placd.  Le  28  juillet  1887.  le  deman- 
denr re^ut  une  lettre  du  president  de  la  commission  Tin- 
formant  des»  destitution,  mais  ne  mentionnant  aucune 
cause  on  raison  pour^ea^liqi^er  cette  decision.'   Le  8  ao6t 

''entre- 
i'con- 

tinuer  ses  services  jusqu'i  la  fin  de  I'annee  courante,  et 
qu'il  bs  tiendrait  responsables  pour  la  balance  de  salaire 
qui  lui  serait  due  k  I'expiration  de  son  engagement. 

£.  2^q/l0»r,  pour  le  demandenr : —    »  .'•' 

L'engagement  annuel  du  demandenr  est  6tftbli  par  les- 
resolutions  qui  fixent  son  salaire  d  tant  par  annee,  et  cet 
engagement  a  continue  par  tacite  reconduction  d'ann6e 
l&n  annee.  /     '      ''  '  ' 

^  La  seule  question  soumise  au  tribunal^  est  de  savoir  si 
les  defendeurs  avaient  le  droit  de  congedier  leur  secretaire- 
itiresorier  sans  cause  ef  sans  indemnite  avant  i'expiration 
de  son  engagement  ^       ^^' 


cause  on  raison  pour.,expiiqi\er  cette  aecision.  ue  » 
1887,  le  deman^ettr  protesta  les  defendeurs  pt^  I'c 
mise  d'un  ndtaire,  leur  declarant  qu'ijl  etai^  prtt  d 
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Lea  commissaireB  pr6tendent  poavoir  exercer  oes  droits 
eztraordinaires  en  derogation  dn  droit  commnn,  parce 
qu'ili  se  considdrent  agents  de  la  courofinei  et  par  cela  o°»»/j«''«- 
mdme  autorisds  A  destituer  leurs  mandataires  snivant  leur 
bon  plaisir,  sans  cause  et  sans  indemnit6. 

Dans  la  canse  de  Regina  v.  BeUeau  (L.  R.  1  App.  Cas.  4*78), 
le  conseil  priv6  a  decide  que  les  commissaires  des  ohemins 
d  barriires  de  Quebec,  incorporte  en  verta  d'ui^e  charte 
analogue  d  celle  des  d6fendeurs,  ne  pouvaient  pas  Atre 
considfirts  comme  les  agents  de  la  province.  lis  sont 
constitufis  «n  corporation  par  la  Ugislature,  et  lefirs  de- 
voirs et  privileges  sont  limitfes  par  leur  charte. 

La  seSlion  8  de  l^rdonnance  8  Vict.,  oh.  81,  qui  dficrdte 
que  les  commissair^  pourront  de  temps  k  autre  "  uoi^» 
••  mer  ej^  employer  ijn  inspecteur,  et  tons  tels  officiers  et 
"  personnes  sous  leWrs  ordres  qu'ils  jugeront  n^cessaires 
"  pour  les  fins  de  ^t^e  orddnnanoe,  et  ils  pourront  desti- 
"  tuer  tels  inspecteurs  e|iintre|^  officiers  et  personnes  ou 
"  aucunes  d'icelles,  et  en  nommerd'autrevi^  leur  place," 
ne  va  pas  jusqu'd  les  autoriser  k  destituer  sans  cause  et 
sans  indemnity,  et  leurs  pouvoirs  sont  strictement  limit^s 
aux  termes  du  statut  Grant,  on  Corporations,  p.  88, 
note  f.  :>, 

La  question  a  6t6  formellement  d6cid6e  par  Iq^  Oour 
d'Appel  dans  la  cause  de  la  CitH  de  Montreal  v  Dugdale 
(26  L.  0.  J.  149).  La  charte  de  la  oitfi  de  Montreal  auto- 
risait  le  conseil  municipal  4  destituer  leurs  employes  k 
leur  bon  plaisir,  mais  neanmoins  la  Oour  d'Appel  a  d6cid6 
que  la.«orporation  ne  pouvait  pas  cong^dier  ses  employes 
iiyustementet  en  violation  de  leurs  contrats. 

La  pretention  4^1a  defense  que  Je  mandai  confere  an 
secTetfire-tresorier  etait  termind  par  la  deinission  des 
commissaires  qui  Tavaient  nomme,  est  injpoutenal^le.  Les 
commissaires  sont  nn^  corporation  k  succession  perpe- 
tuelle,  et  le  changement  da  personnel  ne  p^nt  pas^^ffiscter 
la  validite  des  engagements  de  cette  corporation. 

La  cause  de  Samsony.  Les  Syndics,  etc.,  de  fa  Bive  Sud 
(6  Q.  L.  B.  86),  parait  decider  que  les  syndics  ont  le  droit 
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par  lo  rapport  m(^me  do  cetto  oause,  quo  loyw^-rf  6*1  «rron6, 
et  quo  le  tribunal  no  s'ost  r6ullemout  pa«  pronouc6  Bur  la 
question.  I    '  »  , 

J%.  Demera  pour  le«  dfifendeuri  :•— 

Lat^harte  doB  dfifondwirH  les  constituo,  il  eat  vrai,  on 
corpAration,  maifl  pourvoit^o  que  toUs  1m  biena  cju'iU 
pourrout  acqufcrir  ap^artieniiiant  A  Sa  Majontfi  pour  lea 
naagea  publics  do  la  province,  iH^etH  A  la  direction  doa 
commiBHairtM*.  Oea  demiera  ne  bM;,  on  effot,  que  doa 
agents  ou  niandatairoH  de  la  (louronne  pour  r^tablisso- 
ment  ot  lo  muintion  dos  ch»miins  dans  le  voisinage  de  la 
cit6  de  Montrfeal,  et  partant,  comme  reprtnentanta  de  U 
couronne,  ils  ont  nfecessairement  le  droit  ao  renvoyer 
Jeurs  sous-mandatalrea  h  bon  plaisir,  sans  inddmnitfe  et 
^  sans  motifs  assign^s.     '  _ 

L'ordonnance  lour  conftre,  d'billeura,  oette  prArogative 
dans  les  termos  les  plus  formols  k  la- section  ditdepar 
Tavocat  du  demandeur.  Dans  la  cause  de  SamMn  v. 
S,fndic»,  etc.  (»»/>.  cit.)  /I'honbrable,  juge-en-chef  MeredUh  a 
dficid^  que,  d'apr^s  lbs  provisions  d'un  statut  analogue  & 
celui  des  dfifendeurs,  les  syndics  des  chemins  k  barriMes 
ont  le  droit  de  destituer  tousles  employes  noipaBgiilejjgi 
eux,  k  bon  plaisir.  ^ v 

II  a6t6  d6cid6  plusieurs  fois  en  France  que  les  employ6s 
de  radministration  sont  de  vfiritables  mandatajres,  et  que 
leuf  mandat  eat  essentiellement  r6vocabl6.  D'ailleurs, 
par  le  changement  cdmplet  d^  personnel  de  fa  commis- 
sion le  mandat  conf6r6  au  demandeur  a  pris  fin,  de  la 
mdme  manidre  qu'il  aurait  6t6  termW;  par  la  mort  des 

mandants.  0.  0.  art.  It5&,  et  autorit^citfies.  •       \ 

-■■■.„-■  ■■-■■ ,  -■-■'%  "■■' 

Le  jngement  rendu  le  8  Janvier  1889  en  favear  du  de- 
mandeur, est  motiv*  comme  suit : — 

"  Gonsiddrant  que  les  .d^fendeurs  sont  inbovpor6s  en 

vertu  de  l'ordonnance  8  Victoria,  ch.  81,  amend6e  par  les 

Actes  4  Victoria  clb.-t ;  4  et  6  Victoria,  ch,  85  ;  9  Victoria, 

ch.  ^  ;  12  Victor!^  ch.  26  ;  l^et  14  Victoria,  ch.  108,  et 

n27  Victoria,  ch.  8?^ 

"  Considfirant'.quff  par  K section  6  de  PActe  4  et  6  Vic-. 
toria,  ch.JB6,  il  ogt  dfarfttfe;  ,  °  ' 


./ 


•f  I 


ft'—iUPEHIOB  6otJWT.  '  I 

"  Que  pour  toutwa  ot  <  hacuuea  le«  fliiR  de«  deux  difflB- 
"  renteM  ordonnanoea  ■nB-moationa6e«,  ot  du  present  acte, 
"  let  diU  commiMaires  i«ront  d6iiign6a  ot  counna  aouii  lo  *""ij^'*' 
"  nom  de  *  Oommlawiirei  dea  chemiut  4  barriAroa  de  Mont- 
*•  r6al,'  et  bouh  co  nom  aufont  el  pomrronl  avoir  succettion 
"perpHuelle  et  pourront  eite^  en  jugement  doha  toutee  lea 
'»  cottw  do  juaticelet  autrea  lioux ;  et  la  aigiiificatioa  d'au- 
"cune  aaaignation  k  lour  bureau  ou  lieu  ordinaire  de 
"  loura  affairuB  en  la  oit6  de  Montr6al,  daua  aucuue  action 

"^contro  «mx,  o^  k  laqm^lle  \U  pourront  «tre  partioa,  aera 

«•  auffiaante  pour  lea  obliger  4  comparaitre  et  r6pondre  en 
,  *  cona^quence."  , 

"  Oonaid6rant  que  partant,  en  vertu  de  la  dite  aection    . 
r»  du  dit  Acte  4  et  ft  Vict.^  <Jh.  86,  I'exiatence  de  cetto  co^ 
'    poration  d  succession  perp^luelle  ne  cesae  paa,  ea'loi,  par  le    '      * 
changemeut  du  personnel  dea  commiaaairea  dea  difa  d6-  * 
fendenra ;  i 

'♦  Conaidfirant  que  dana  Teapdce  actuelle,  lea  dita  d6fen- 
deura  n'ont  paa  d6montr6  ni  pronv6  par  lour  dite  charte,  • 
.  ou  acte  d'incorporation,  que  lour  dite  corporation  conati' 
tuait  ou  fetait  uuo  brancho  du  aervice  civil,  ou  un  d^par* 
tement  du  gouvernement  de  la  province,  et  qu'ila  en 
avaient  lea  droita  et  pouvoira  relativement  4  aea  employ6a, 
tel  qu'all6gu^  dana  leur  dite  d^fenae  ;  '         - 

"  OonaidSrant  qu'il  eat  en  preuve  que  lea  d^fendenra 
avaient  engagfi,  4  I'annfie,  ledit  demandeur,  comme  leur' 
aeorfitaire-trfeorier,  et  que  ce  dernier  6tait  4  leur  emploi 
comme  tel,  le  dit  engagement  ayant  6t6  continn6  d'anhSe 
en  ann6e  par  tacite  reconduction,  depuia  un  grand  nombre      \^    _ 
dlann^ea,  pour  lea  prix  et  aommea  mentionn^ea  en  la  dfr  ^ 

claration  en  cette  cauae,  et  notamm»nt  le  4it  jour,  26 
juillet  1887,  date  de  aon  renvoi  du  service  dea  dita  d6fen- 
deura,  comme  anadit ; 

"Oonaid6rant  qu'en  loi  lea  d6fendeura  ne  pouvaient 
mettre  fin  au  dit  oontrat  d'engagement  aana  avia,  aana 
indemnit6,  aana  cauae  legitime  et  aana  motifa  aaaignfea  eti 
valablea  en  loi,  maia  qu'au  contraire,  il  appert  d'apr^  la 
preuve  faite  en  oette  cauae  que  le  dit  jour,  26  juillet  188T, 
leadita  d^fendeura  ont  ill6galement  cong6di6  et  renvoy6 
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»■•-  d«^««r  einploi  1«  ,dit  demmndeur,  miw  •▼!■,  *»il%ii|d«^p«» 
iwta  nii^,  Bgi|«  ctoM  <m\motlf»  U'gitlm««  wt  v»Ubl«»  «n  ioi|  , 
tH.-W»t.  ..  Con§id4fftiit  <#««  U  ■«ctioii  }J  de  l*ordoim»nce  8  Vic* 
toria,  oh.  81,  n'autoHrtit  pM  l«f«  d*f«nd«mr8,  duns  TetpAo* 
a«!tttolle,  k  df?m«ttr«  et  4  coiigMiepsdo  leur  emploi  1©  dit 
deniftttd.mr  iiaiiii  ari*.  Bana  Indemm1#,  •^na  cause  Ifegitlmt 
tt  en  violation  de  leur  contrat  Bua-m^tionnA  j 

"Gonsidiraiit  (tiu'il  eat  en  preuve  qO,«  le  dit  demandftur 
a  effort  aui  dftfimdeurii,  aprAs  noil  renvoi  d'offioe,  de  con 


t 


.d^ 


rtc^uiiition  sp^ciale  du  dit  d«mandeur ;     \      "  •- 

••  Considfirant  que  W  demandeur  a  pTouv4  lea  al1«ga- 
tiona  eaaentiellea  de»a  demande,  et  que  lea  dfifendeurs 
n'ont  pas  prouv6  celles  par  eux  iiivoqu6ea  dans  leur  diU 

ddrense ;  ,  ,       \  1        j      * 

"Maintient  la  dit©  action  du  demandeur,  .et  condamn© 

lea  dfifendeurs  k  payer  au  dit  demandeur  la  somme  de 

11,600  pout  lui  'jL^  lieu  de  salaire  et  dd  dommagea,  le 

tout  avec  int6r6t  ftcomptor  de  co  jour,  et  les  dftpena,  etc." 

Lafleur  Sr  R¥l«,  P^^^  !«  demandeur.* 

David,  Demeri  Sr  Oerva/is,  pour  lea  dfefendeuw.    ^      . 

'     (B.X..) 
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Coram  JoilNHON,  Ix>HANl(»KR,  WURTKUt,  JJ, 

AKBEO  y.  LAMARRB.      ' 

-       '  ■     '  ^         \     -  ■>'     ■  • 

Inmeninry  executor— P&wirt  ojf—Arli.  91H  et  ttifi,^  Ct 

IlHb!'r<AlBrinlng  th«  d«daion  of  T3Wkih«uau,  J ,  II.  L.  R.,  4  ft  C  447X 

_i_    ll«»t  th«  tMUrosqUry  (ixmiiUn-  hu  no  right  to  hypuUi«(»to  Um  iiB> 

niuvMblM  oT  a  solMtRuUnn  without  th«  oooMnfuf  t)i«  Inatitata ;  and 

tha  ordar  of  •  iwif  or  of  flia  protbonolary,  authoriaing  aueh  hy^ 

thocation  on  tha  atlvioa  of  a  famljy  TSbancil,  will  ba  Mt  aaida. 

Tjio  inscription  in  r.iview  wan  by  th«  defendant,  on  tljf 
judgment  of  Tamohkbjuu,  J.,  M.  L.  B.,  4  S.  0.  447. 

liORAlfOBR,  J.  :— 

Lo  reqnerant  est  tfjg^ateiir  testamnntaire  de  la  veave 
^  Hubert,  ot  il  demaiure  conjointoment  aveo  le  curatour 
k  la  BubBtitutioti  orWe  par  le  testament  4e  cette  derniAr«, 
la  revision  da  jugement  de  1%  Oour  Sup^rioure,  casaanl 
I'homoiogation  d'une  roqufite  piir  laquellc  il  avait  M- 
autoris^  4  empranter  au  nom  de  la  substitutioti  ane 
somme  de  $800,  et  k  affecter  an  paiement  de  oet  emprant 
les  immenbles  8abatita6i.'  ;   ,  .  .       Jll 

Par  les  tennes  du  testament,  les  potiToirs  de  r%x6oat«ar 
testamentaire  sent  ^tendns  an-delA  de  I'aji  et  jour,  et  il 
4oit  voir  k  oe  que  les  reyeijaa  de  la  snocession,  soient 
employds  am  fins  de  I'Macation  du  grov*.  La  teatatrice 
parait  avoir  constita6  oet  ex6cuteur  teatamentaire,  admi- 
nistrateur  de  ses  biens.  ' 

An  conrs  de  I'administiiation,  de«  dettes  ont  6t6  oon- 
tractftes  dana  I'intirAt  de  la  succession  et  il  devient  n6oe«- 
saire  d«  faire  des  r6p»ration8  auz  immeubles.  L'ex6cuteur 
tes.tamentair«,  aaast6  du  curateur  nomm6  k  la  snbatitn- 
tion,  demande  A  faire  un  einpmnt'  et  k  hypoth^ner  let 
biens.  '  '  _  , 

'  Sa  demande  a  6t6  oppos^e  par  le  grevfi  de  substitutiim, 
reprteentd  par  son  tnteur,  et  cette  oppoaitioir  a  6t6  main' 
teimeparlejugemeat  d^nteitappel  -^ 
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Tdute  la  question  se  r^same  k  la  saivante : — 

L'ei6cuteTir  testamenfaire  peut-il,  sans  le  consentement 
du  grev6,  aflFecter  les  biens  soumis  &  la  substitntioh,  m6me 
ss  dans  J'ifttSrtt  de"  oette  derni^re  ? 

La  T6ponse  se  trouve  aux  articles  918,  919  el  suivantes 
^  du  Code  Civil.  i 

"^  Le  (?lreve  est  propri6taire  ani,mo  domini  et  pent  settll 
affeeter' et  ali6neT  les  bieils  «tibstit«68,  le  tout  sous  une| 
condition  rfesoluble  k  rouveiture  de  la  substitution.  Luil 
Beul  a  la  saisine  des  bien's  immeubles.  Lt  testatrice  ellej 
mdme  ne  pouvait  pas  confferer  cette  saisine  k  I'exficuteu^ 
testamentaire.  Toute  disposition  qu'elle  auralt'faite  dmf 
ce  sens  serait  consid6|r6e  comme  non  6crite.  /     1 

Les  parties  sont  all6es  a  Tenqufite  et  cette  preuve  6ta|t 
inutile.  La  requfetei  a  sa  face,  fait  voir  le  d6faut  de  poii- 
voir  de  rex6cuteur  testamentaire  et  le  protonotaire  a  err^- 
n^ment  accords  sa  demande.  | 

Le  jugement  de  la  Cour  de  premiere  i&stance  me  par^it 
6tre  conforme  a  la  loi  et  devrait  6tre  confirm6. 


.     WURTKLE,  J. : —  ^ 

I  concur,  without  going  so  far  as  to  say  that  a  testator 
could  not  appoint  aii  executor  with  power  to  hypothecate. 
Here,  however,  the  executor  was  not  seised  of  the  ii^mo- 
veable,  and  even  an  executor  who  ha9  the  seizin  c^not 
without  theu  consent  of  the  institute  hypothecate  hi^  pro- 
perty in  the  absence  of  special  power  under  the  wil 

Judgment  confiipied. 

Loranger  4*  Beaudin  for  plaintiff. 

it.  Da«</««ran<i  for  defen4ani 

(j.  K.)  ' 
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January  16,  1889. 


t  suiyantes  ; 
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Coram  WuftTELK,  J. 


PROVENCHER  v.  THE  CANADIAN  PACIFIC 
I  RAILWAY  COMPANY. 

itaUway — Loss  of  baggage — Measure  of  damages — Costs. 

Held: — t.  That  a  railway  company  is  not  liable  for  damages  caused  to 
the  ovrner  of  baggage  lost  or  delayed  on  the  railway,  nor  for  expenses 
incurred  by  him  in  looking  after  the  baggage,  the  measure  of  dam> 
-age  being  the  value  of  goods  lost 

2.  Wliere  baggage  has  been  found  after  suit  has  been  issued,  and  has 
been  accepted  by  the  owner,  the  railway  company  is  only  responsible 

for  the  taxable  costs  incurred  up  to  date  of  delivery. 

« 

.On  the  15th  Atigust,  1887,  the  plaintiff  shipped  as  bag- 
gage a  portmanteau  containing  his  personal  effects,  at 
Three  Rivers  to  be  carried  at  the  same  time  as  himself  by 
defendant'ci  r  railwa3f<  to  Montreal, '  plaintiff's  intention 
being  to  st^|r  a  few  days  /at  Montreal  and  proceed  thence 
to  the  United  States  to  fill  a  situation  awaiting  him. 

On  the  18th  ^f  the  month,  plaintiff  called  at  the  bag- 
.  gage  office  at  Montreal  of  the  defendants,  and  was  there 
informedAhat  his  portmanteau  was  mislaid  or  had  gone 
astray,  and  after  retutning  on  several  occasions  without 
obtaining  any  satisfaction,  betook  action  to  recover,  1st. 
The  value  of  the  portmanteau  and  its  contents,  estimated 
at  $147.96 ;  2nd.  For  hotel  expenses  on  account  of  his 
being  obliged  to  remain  over  in  Montreal  lor  his  baggage, 
$5;  and  3rd.  For  damages  caused  to  him  by  the  delay 
which  prevented  hinl  going  forward  to  take  his  situa- 
tion, 160.    total  1219.90. 

After  the  action  was  instituted  the  defendants  found 
the  portmanteau  and  tendered  it  to  the  plaintiff  with  a 
receipi,  and  upon'  plaintiff's  receiving  the  portmanteau 
and  signing  the  receipti  the  defendants  offered  plain- 
tiff's lawyer  the  sum  of  128.70,  the  taxed  costs  on  the 
actio]^  up  to  the  date  of  delivery  of  the  portmanteau. 
Plaintiff 's,  attorney  refused  this  tender  on  the  ground 
that  hia  filient  waH  entitled  to  be  paid  his  expenses  and 
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tUe  damages  claimed  by  his  action,  and  /the  defendants, 
refusing  to  admit  these  items,  pleaded  that  the  pO|rtman- 
teau  having  been  delivered  and  a  tender  havink  beei^ 
jAade  of  the  costs  up  to  the  date  of  delivery,  their  con- 
tract was  complete,  and  that  the  damaoes  claimc|d  were 
too  remote,  thllmeasure  of  damages  for/the  lost  baggage 
being  merely  the  value  of  the  articles  actually  lost,  and 
that  as  the  portmanteau  was  delivenred,  the  'plaintiff 
could  not  recover.  ,      /  [ 

The  Court  maintained  the  company's  defence,  declaring 
their  tender  suihcient,  and^ dismissed  the  action  with  costs 
as  regards  the  damages  and  expenses  claimed.   I 

The  following  is  the  judgment  of  the  Court:—         ^t*^ 

"  Attendu  que  le  ^mandeur  a  rficUmfe  la  valeur  d'^|| 
malle  qu'il  avait  cdnfi§e  ji  la  compagnie  di^fenderefe«r; 
comme  bagage  et  quelle  avait  6gar6e,  et  qu'il/ a  aussi  de- 
mand6  des  dommages  resultant  de  la  perte  de  son  bagage 
piar  la  compagnie  d6fenderesse ;  ,       «^r 

"Attendu  qu'apres  le  rapport  de  I'ikction'  sa  malle  a  6t6 

remise  par  la  compagnie  d^fendrfresse^fet  que  cette  der- 

niere  aurait  alors  offert  de  Itii  payer  les  frais  encourns 

sur  son  action,  et  qu'elle  lui  aurait  ensuite  offert  la  spmme 

•  de  |28.'70  pour  ses  frais  ; 

"Attendu  que  le  demandeur  a  refus6  d'aCcepter  ces 
frais  sans  $tre  pay6  en  m6me  temps"  des  dommages  qu'il 
pr^tendait  avoir  souffert,  et  que  la  compagnie  d6fenderesse 
a  ensuite  contests  le  droit  du  demandeur  d'exiger  des 
dommages  et  consenti  que  jugementfut  rendu  coatre  elle 
pour  les  frais,  et  a  demand^  que  Taction  fut  d6bout6e 
pour  le  surplus ;  :    =^,      .         «   ^^   __   „  _„  _^  _,_ 

"  Attendu  iju'en  lecevant  sa  malle  le  demandeur  aurait 
sign6  un  re^u  confu  comme  suit ;  *  Received  from  the 
'  Canadian  Pacific  Railway,  my  box  checked  C.  D.  7162 

•  from  Three  Rivers,  on  August  15th,  the  said  Company  to 
♦pay  all  legal  expenses  so  far  incurred  in  suit  brought 

*  against  them  by  me  ;*- 

"ConsidSrant  que  les  domntages  rficlamfe  par  le  de-, 
mandeuT  n'ont  pas  fet6  pr6vu8  lorscjue  la  compagnie  d6- 
fenderesse  a  en  charge  de  la  malle  du  demandeur,  qu'ati- 
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can  dol  n'a  6t6  pronvd,  et  que  la  compagnie  d^fenderesse 
n'en  eat  pas  par  consequent  re8i>onsable ; 

"  Oonsid6rant  que  mdmo  si  elle  en  ,6tait  responsable  le 
detaiandenr  I'a  d6bharg6e  par  le  repn  qu*i|  lui  a  donn6 
lorsqn'il  a  re9a  ^a  malle  ;  / 

"  Oonsid^rani  qne  la  somme  de  |28.'70/§tait  snffi^ante 
pour  p&yer  les  frais  encourus  lors,  de.la  remise  do  la 
malle;     ..     -./,'"  i  '     /' '■  ^  .;■  ;       /■■  '■ ' 

"  Considdrant  que  le  demandei^r  d^it  avoir  jugement 
pour  les  dits  fi^is  mats  qu'il  est  ma!  fond6  pour  le  sur- 
plus; 1  ' 

"  Cpndamne  la  compagnie  d^fenderesse  A  payer  au  de- 
mandeur  la  dite  somme  d^  |28.70  pour  frais  encourus  sur 
8oniu;tion  lors^e  la  remise  de  la  malle,  distraits,  etc.,  et 
ddboute  son  action  pour  le  surpltls  de  sa  demande  avec 
d^pens,  "distraits,  etc." 

(?afMfe/ (^  P/ot(»-<i<e,  attorneys  for  plaintiff. 

Abbotts  Sf  Campbell,  attorneys  for  defendants.  / 

(B,  T.  H.)     -  ' 


[uaa. 
OTMMhar 
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26  Janvier  1889. 
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Coram  Tbllieb,  J. 


BOUCHBR  V.  BOUSQUET. 

Dohatum — Possession-^Preuve.  testimoniale — Chose  (Tautrui— 
NvlliU-^Confusion — Erreur.  .,' 

3voA\r-\o-  Que  la  posaeaaion  I^alede  biena  meablea  donqe  au  poeaea* 
aear  le  droit  de  prouver  par  tfmoina  aon  titre  i-la  propri£t4  dee' 
biensqa'ilpoaadde;  "  ' 

2a  Qae  la  donatio^  entreyifii  de  biena  meublea  appartenant  i  autmi, 
qaoiqne  nnlle  via-drvia  da  propri^taire,  eat  bonne  et  valable  oontre  le 
donateor,  ai,^Mur  la  auite,  oe  dernier  devienti'b^ritier  da  propri^taiie; 

3a  Qae  daoa  ce  oaa,  le  donatear  ne  peat  faire  annaler  la  donation  poar 

cauae  d'errear,  les  motifii  de  la  donation  restant  le»  mtoies,  et  rerroar  , 
tuTOtombantpasaarlasabatancedelacfaoaedotuUSe.  0 

Le  jugement  sui^ant  de  la  Oour  Sup^rieure  relate  au 
long  les  faits  de  la  caocw  et  les  pretentions  des  parties  sur 
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la  contestation  de  la  saisie-revendication  prise  par'le  d«- 
mandeur  contre  le  d^fendeur.    L'honorable  juge  a  accom- 
pagn6  son  jugemient  des  autorit6s  suiyantes  cities  dn 
marge  de  I'original  du  jugement  mr  la  question  de  Padmis- 
sibUiU  de  la  pfeitve  testimoniale : 

14  L.  C.  J.  268 ;  C.  P.  C,  art.  231 ;  C.  C,  art.  1238. 

Sitr  la  validU6  de  la  donation  entrevifs : 

8  Pothier,  Donation,  Nos.  184,  135 ;  i 

Sur  ta  question  d'erreur:  / 

C.  C,  art.  992;  Larombiere  surart.  lllO,  C.  N.  No.  24^ 

Voici  le  jugement :—  '        '      ' 

"La  Cour,  etc....... 

"  Attendu  que  le  demandeur  allegue  qu'il  a  6pou86,  le 
26  novembre  1884,  Marie-Azfilie  Bousquet,  lai  fille  du  d6- 
fendeur  j  qu'en  vertu  de  leur  contrat  de  manage,  il  y  avait 
separation  do  biens  entre  eur ;  qu'a  la  date  du  dit  mariage, 
la  dite  6i)0use  n'^tait  proprifetaire  que  de  ses  hardes  de 
corps,  quelques  bijoux  et  un  lit ;  que  le  12  juillet  1885,  il 
naquit,  de  ce  mariage,  un  enfant  qui  fut  baptist  sous  le, 
nom  de  JoSeph-Maurice-Armand ;  que  le  26  du  mdme 
mois,  la  dite  -Marie-Azfelie  Bousquet  mottrut,  sans  avoir 
fait  de  testament,  et  laissa,  pour  unique  hferitier,  le  susdit 
enfant ;  que  le  27  du  dit  mois  de  juillet,  le  lendemain  du 
d6c^s  de  sa  fille,  et  le  29  du  m6me  mois,  le  lendemain  de 
I'enterrement,  le  d6fendeuf,  au  mfepris  de  la  loi  et  des 
convenances  qui  lui  dictaient  de  respecter  la  propri6t6 
d'autrui,  et  la  douleur  du  demandeur,  se  hata  de  mettre 
la  main  sur  toutes  les  hardes  de  corps  et  efFets  qui  avaient 
appartenu  a  la  dite  Marie-Az61ie  Bousquet  et  qui  6taient 
devenus,  par  sa  mort,  la  propriety  de  son  unique  hferitier, 
le  dit  fils  du  demandeur,  ainsi  que  quelques  aiitres  effets 
appartenant  en  propre  au  demandeur,  lesquels  hardes  et 
ejffets  le  dfefendeur  transporta  chez  lui  en  la  dite  ville  de 
Lougueuil ;  que  le  fils  du  demandeur,  l'h6ritier  de  la  dite 
Marie- Az6lie  Bousquet,  e8td6c6de  le  6  aout  1885,  et  que  le 
demandeur  est  en  consequence  devenu  le  seul  et  unique 
propri6taire  des  susdits  efFets,  comme  h^ritier  de  son  fils ; 
que  le  demandeur,  le  8  aout  1885,  donna  avis  au  dfcfen- 
deur  d'avoir  a  rapporter  ces  effets,  lequel  refusa  et  refuse 
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de  86  d6pos86der  des  effets  dont  il  s'est  ainsi  ill6galement 
empar6;^  qne  la  valeur  des  dits  effeta  appartenant  an  de- 
mandeui*,  6nam6r68  dads  Taction,  et  ill£galement  ^t  injus; 
tument  detenus  par  le  d^fendeur,  contre  le  gr6  et  la  vo- 
lont6  da  demandeur  est  de  $255.15, ;  et  que  le  demandeur 
conclut  k  ce  qu'il  soit  declar6  le  seal  et  vrai  propri^taire 
des  dits  effets  ;  k  ce  que  ces  effets  soient  saisis  et  reven- 
diquSs,  et  romis  en  la  possession  du  demandeur;  et  sur 
le  refus  du  d^fendeur  de  les  remettre,  k  ce  qu'il  soit  con- 
damn6  k  payer  aa  demandeur  la  dite  somme  ^  1255.16, ; 
avec  ddpens  dans  tons  les  cas  ;  \  -^'^ 

"  Attendu  que  le  d£fendeur  plaide  k  Taction  qu'apr^s 
la  mort  de  la  dite  Marie-Az^lie  Bousquet,  le  demandeur 
a,  de  son  plein  gr6  et  volont6,  donn6  au  d6fendeur  les 
hardes  de  corps  et  les  effets  mentionn6s  dans  sa  defense, 
et  qu'il  lui  a  remi#la  possession  de  ces  effets  ayant  appar- 
tenu  a  la  dite.  Marie- AzSlie  Bousquet,  *et  qui  sont  pour 
partie  les  m6mes  que  ceux  revendiqu^'>n  cette  cause  ; 
que  ces  effets  ainsi  donnas,  par  le  demande^^  au  iS6fen- 
deuT,  out  dt6  remis  k  ce  dernier  papr  le  demandeur  lui- 
m6me  ou  sur  son  brdre  ;  et  que  leur  valeur  ne  depassdpas 
la  somme  de  4212.95 ;  que  tons  les  dits  effets  sont  et  ^ 
etaient  lors  de  la  saisie  pratiqu6e  en  cette  cause  la  pro> 
pri6t6  du  d^fendeur  qui  les  a  eu  du  demandeur  lui- 
m6me ;  que  le  premier  articile  mentionni§  en  la.  liste 
du  demandeur,  savoir :  "  un  sett  en  peau  de  loutre, 
collets  et  pagottes  pour  hommes,"  est  la  propri^t^  du 
demandeur  qui  aurait  remis  lui-oM^me  bu  fait  remettre 
le  dit  article  au  dSfendeur  poui;  en  avoir  soin  pendant 
T6t§,  lequel  article  le  demandeur  devait  reprendre  chez 
le  d^fendeur,  lorsqu'il  le  voudrait ;  que  le  dSfendeur  n'a 
jamais  refus6  dtf  remettre  le  dit  ai^ticle  au  demandeur, 
qu'il  a  toajbars  6t6  pr6t  k  le  lui  rendre  et  qu'il  ne 
s'oppose  pad  k  ce  que  le  de)aiandeur  en  soit  d6claT6  le 
propri6taire,  mais  sans  frais  contre  lui,  et  conclut  k  ce , 
que  la  isaisie-revendication  soit  d6clar6e  mal  fond^,  et 
Taction  renvoySe  quant  k  tons  les  effets,  ayec  ddpenr 
contre  le  demandeur  k  ..Tisxception  de  Tarticle :  "  un 
sett  en  peau  de  loutre,  collet  et  pagottes  poar  hommes," 
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ponr  leqnel  la  revendicatioil  pent  dtre  maintenne,  mais 
sans  frais  contre  le  d^fendeur  ; 

"Attendu  que  le,  demandenr  a  r^ponda  que  tous  les 
faits  mentionnSs  dans  le  plaidoyer  du  d6fendeur  sont  faux 
et  mal  fond^s ;  qn'il  est  sp^cialement  faux  que  1b  deman- 
deur  ait  donn6  les  dits  effets  saisis-revendiqu6s  au  d6fen- 
deur  ;  mais  que  ce  dernier  s'eu  est  empar6  ill6galement  et 
arbitrairement,  assumant  qn'ils  lui  appartenaient,  alors 
qUeAfiB  dits  efiets  dtaie^t  la  propri6t6  du  fils  du  deman- 
deur ; 

"  Attendu  que  let  parties  ont  admis  respectivement  les 
faits  snirants  :  "  lo.  h  mariage  du  demandeur  aviec  la  fille 
du  d6fendeur,  Dame  H^rie-Az^lie  Bousquet,  le  26  novem- 
bre  1884;  2o.  leur  c'ontrat^Je  manage  ant^rienr,  avec  sti- 
pulation de  separation  de  hieia^  ;  8o.  la  uaissance  d'un  en- 
fai)t  le  12  dejuillet  18.86 ;  4o.  led^c^s  de  I'^pouse  du  de- 
mandeur, sans  testament,  le  26  juillet  1885  ;  6o.  le  d^cds 
subsequent,  le  6  aout  1885,  de  Ten^ant  nd  du  dit  mariag^e ; 
6o.  la  possession  par  le  ddfendenr  des  effets  sai^is-reven- 
diqu^s  depuis  le  29  juillet  1885  ;  7o.  Tavis  ou  lettWdonn6 
au  d^fendeuret  refupar  lui  de  I'exhibit  No.  A  du  deniau- 
deurproduit  le  7  octobre  1885,  et  8o.  I'identitd  et  valenr 
des  effets  saisis-rer^diqu^s,  tel  que  mentionn6  dans  le 
plaidoyer  du  d^fendeur ; 

"  Attendu  qu'il  y  a  6galement  admission  des  parties 
que  les  effets  6nnni^6set/decrits  dan6  le  plaidoyer  du 
d§fendeur  sont  ceux-l&  mdines  reclames  par  le  demandeur, 
',et  que  leur  valeur  telle  ^ue  mentionn^e  dans  le  dit  plai- 
doyer est  exacte  et  est  ac^eptde  comme  juste  et  Equitable 
par  le  demandeur  qui  acoepte  r^num&ration  ou  quantity 
eiia  valeur  des  dits  effets  mentionnte  dans  le  dit  plai- 
doyer; 

"Attendu  que  le  demandeur  n'a  fait  entendre  qu'unseul 
t6moin,  son  pere,  et  qu'il  a  prouv6  par  lui,  sous  reserve 
d'uue  objection  faite  k  la  16galit6  de  cette  preuve,  que  le  jour 
ou  les  effets  revendiqu6s  ont  6t6  enlevSs,  hors^sa  presence, 
pai;  le  d6fendei^,  il  aurait,  sur  la  question  4e  »ui  pdre, 
pourquoi  ces  elSets  avaient  6t6  ainsi  enlevds,  repondn 
qu'ils  appartenaient  au  d6fendeur  pnisqu'il  h6ritait  de  sa 
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fille ;  et  que  lii-dessns  soil  pAre  lui  ayant  dit  que  son  en- 
fant hfiritait  de  sa  mdre,  il  aurait  m  fait  des  d-marches 
pour  pounroir  cet  enfant  d'un  tuteur  et  d'un  subrogfe 
tuteur,  dans  l6  but  de  revendiquer  ceseflfets;  mais  que 
I'assemlilfee  de  parents  convoqu6e  k  cet  effel,  n'aurait  pas 
eu  hew,  attendu  qu'au  jour  fix6  pour  la  tenir,  I'enfant 
serait  mort ; 

"  Attendu  que  le  dfefendeur  a  prouv6,  par  tfimoins,  toutes 
les  allegations  essentielles  de  son  plaidpyer ; 

"  Attendu  qu'A  I'audition  le  deman^eur'a  appuy6  sur 
trois  points  prinpipaux,  savoir:  lo.  que /la  donation  invo- 
qu6e  par  le ,  d6fendeur  n'a  pas  6t6  prbuv6e  16galeinent, 
attendu  que  <)ette  t)reuve  n'a  pas  6t6  faite  que  par  tfemoins ' 
2o.  que  telle  donation^  si  toutefois  elle  avait  6t6  prouv66 
d'une  manidre  l6gale(  serait  nuUe  de  plein  droit,  parce 
que  lorsqu'elle  aurait  6t6  faite,  les  choses  donndes  n'ap- 
partenaient  pas  au  demandeur,  mais  bien  k  son  fils  comme 
seul  hfiritier  de  sa  mdre  d6c6d6e ;  80.  qu'A  tout  6v6nement, 
cette  donation  ne  saurait  valoir,  parce  que  le  demandeur 
ne  I'aurait  faite  que  piir  suite  de  I'impression  pu  il  se 
trouvait  alors  que  le  d6fendeur  avait  le  drdit  dV^riter  de 
.  sa  fille,  la  ditefeue  Marie- Az6lieBousquet;  » 

"Oonsid6rant,  sur  le  premier  point,  que'le  demandeur 
a  6t6  mis  en  possession,  le  29  juillet  1886,  des  effets  fenu- 
m6r^i^ftM  so^  plaidoyer,  k  la  connaissance.  du  consente- 
menretpjirloydredu  demandeur;  que  cette  possession 
seuleTormkit  en  faveur  du  dfifendeur  une  pr6somption 
rde  droit  de  propri6t6  assez  forte  pour  lui  donner  droit  de 
•pro\iver  son  titre  par  tfemoins,  et  que  d'ailleurs  la  dfiposi- 
tion  du  demandeur  qui  contient  des  faits  Strangers  k  la 
.contestation  }i6e,  foumissait  un  commencement  de  preuve 
^uffisant  pour  rendre  admissible  la  preuve  testimoniale 
qui  a.6t6  faite  par  le  d6fendeur,  dans  I'espdce,  et  que  par- 
t«^t  cette  preuve  testimoniale  doit  6tre  ^feclarSe  I6gale  et 
8l(ffisante ; 

jyV^^l^^'  *^''  ^®  deuxidme  point;  qu'aux  termes  de 
1  article  118  du  Code  Civil,  la  donation,  entrevifs  de  la 
chose  d'autrui  est  nuJle ;  mais  qu'elle  est  cepehdant  valide 
siledotfateur  en  devient  enauite  proprifetMre :  que  si  la 
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vrai  prbpri6taire  de  la  chose,  quoiqu'il  soil  devenu  I'h*- 
ritier  du  donat^ur,  ne  laiHse  pas  d'Atre  recevable  k  la 
revendiquer  de  sbn  chef ;  la  donation  de  la  chose  d'antfui 
n'u^ftas  le  mdme  elfet  k  l'6gard  du  donateur  qui,  par  la 
lye,  devient  I'htritier  du  propfifetaire  de  cette  chose  ; 
que,  dans  I'espece,  bien  quo  la  donation  invoqu^e  par  le 
d6fondeur  lui  ait  6t6  faite  avant  le  d6cds  de  I'enfant  Bou- 
cher qui  6tait  le  propri6taire  des  choses  dopnfies,  le  de- 
mandour  6tant,  pdr  la  suite,  devenu  Thfiritier  de  son  en- 
fant, est  non  recevable  k  revendiquer  les  choses  qu'il  a 
donn^es  et  livrfies  au*d6fendeur ;  quo  le  demandeur  n'a 
pas  pu,  k  la  v6rit6,  transferer  au  donataire  (le  dfifendeur) 
un  droit  en  les  choses  donn^es,  qu'il  n'avait  pas  le  29 
juillet  1886,  mais  qu'il  a  pu,  et  il  doit  Hre  cens*  avoir 
vonlu  renoncer,  en  faveur  du  d6fendeur,  k  tous  les  droits 
qui  pourraient  un  jour  lui  tippartenir  dans  ces  choses  ;  et 
que  d'ailleurs  le  demandeur  est  mal  fond6  k  argner  majn- 
tenant  de  cette  pretendue  nullity  de  la  dite  donation,  qu'il 
n'a  pas  invoqud  dans  sa  demande  iti  dans  sa  r6ponse  au 
plaidoyer  du  dSfendeur ;  / 

"  Consid^rant,  'siir  le  troisiem'e  poml,  que  I'erreur  n'est 
une  cause  de  nullitS  que  lorsqu'elle  tombe  sur  la  nature 
m6me  du  contrat,  sur  la  substance  de  la  chose  qui  en  fait 
I'objet,  ou  sur  quelque,  chose  qui  soit  une  consideration 
principale  qui  ait  engag6  k  le  faire  ;  que  I'erreur"  de  droit 
doit  4tre  aussi  bien  que  Terr^ur/de  fait  un  fait  cerfain  et 
la  cause  dSterminante  du  contrat;  que  dans  le  d^te,  il 
n'yapa^  denullitd;  que  les  dires  du  demandeur,  dans 
sa  deposition,  et  ceux  prouv68  par  son  p^re  comme  6ma- 
nant  de  lui,  out  6t6  prof(§res  apti^s  la  donation  et  la  d61i- 
vrance  des  effets,  que  du  reste  ils  ne  vont  pas  k  prouver 
I'erreur  dont  le  den^andeur  se  pr6vaut  comrae  viciant  son 
consentement  k  la  donatiqn  -Jque  les  motifs  qui  ont  poussd 
le  demandeur  k  faire  la  dite.  donation,  et  qui  sont  prouvds 
en  cette  cause,  les  dons  qu'il  a  faits  k  ses  beUes-soBujs,  de 
m6me  que  la  donation  elle-mdme  faite  au  dfifendeur,  re- 
poussent  rid6e  que  le  demandeur  a  6t6  victipe  d'une 
erreur,  dans  I'espece ;  car  8*il  eut  crn  r^ellgjaaent  que  le 
dgfeudeur  avait  h^rite  de  sa  fille  il  n'y  ayait^pas  lieu, 
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iwur  lui,  d»j  disposer  oommo  il  Pa  faiJ.  des  effets  qu'il 
revondiquo  maintenant ;  ot  que  partant  la  prttention  du 
demandour  no  pent  6tre  invoqurw-commo  oanse  de  nnllit6 
de  U  donatiou.  alors  d'aillourH  <|ae  1«  d6fendeur  iie  I'a 
pas  induit  on  orrour  ;       ' 

"  ConHtd6rant  quo  I'arti.  le  montionn6  on  promier  lien 
dans  la  listo  do8  objots  rovendiqufcs.  par  lo  dOmandeut; 
savoir    "  un  hhU  on  peau  do  lout  re,  collet  ot  pagottos  pour 
hommos"  s'est  trouv6.  par  inadvortanco.  dans  les  effets 
4onn6s  ot  livrds  au  dfcfondour  le  29  jnillet  1886  ;  que  le 
demandour  a  6t*  averti  iramtdjateme^it,  qu'il  a  charofe  le 
d6fondeur  do    le  gardor  ot  d'eh  prendre    soin    jusqu'A 
ce  qu'il  en  aurait  besoin,   I'automne  auivant;  et  qu'il 
.admef  avoir  pris  sa  saisio-revendioation  sans  en  faire  pr6- 
alablement  la  domando,  il  n'y  a  pas  lieu  do  lui  accorder 
de8  Irais  conbe  le  d6fondeur  qui  n'a  jamais  refus6  de  le 
remettre ;  et  qui  a  consenti  au  maiutieii  de  la  saisie-reven- 
dication,  quant  k  cet  article,  mais  sans  frais ;  dficlare  le 
deraandeur  le  seul  et  vrai  propri6taire  du  dit  nett  en  peau 
de  loutre,  cpllet  et  pagottos  p<jur  hommos,  qui  out  6t6 
saisis  en  cet^e  cause  et  plac^  sons  les  soins  ot  sauvegarde 
de  Edouard  Beauchamp  nd|nm6  gardien  d'office,  et  or- 
donne  qnb  le  demandeur  en  sWt  i&is  en  possession,  le  tout 
wns  frais  contro  le  d6fendeur  ,\  et  quant  aux  autres  effets 
revendiqu6s,  la  Oour  declare  h  saisie-revendication  et 
1  action  du  demandeur  mal  fond^  et  en  ddbonte  le  de- 
•  ma?i4enr  avec  dfepens  dont  distraction  est  accord6e,  etc." 
Doutre,  Joseph  ^  Dandurand,  avocaits  du  demandeur. 
^odoin  4- /oefow,  avocats  du  d§fendeui^ 
(j.  J.  B.) 
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129  dicembre  1888. 


Coratk  TSLLIKR, 


'    ,'    ■        WII.SON  V.  BENJAMIN. 
Mandal — tkttU  det  tier* — thoU  du  ma/mlant. 

ivttk-.-pXo.  (^w  Ifl  mHii(l«t«ini  qui  «  m^\  en  ion  propra  noiii  «itt  ranpon- 
wblu  eiivera  lea  li«ra  avec  (|ili  il  «ontnu;t«,  Mina  pr^ildltMi  wax  <iroiU 
<lu  (wa  (lerniera  (»otra  lo  maiidant  iini  eat  ra«ppnaKb)|>  fiivera  eux 
IMiiir  toiia  lea  acteadoaon  mandaUiro  faita  «l«i>a  t'lTK^iiuii  et  1^ 

—    liinitfla«l«aon  mandat  ' ^ -.      7/   ''^ ; 


9io.  Que  tout  oe  (|u'nn  aifent  fait  dana  Ml  llnliaa  d«  aon.f#iiiil(j|M  vm  dM 
tien,  mdme  en  aoii  nom  propre,  11  le  fait  pour  aoi^  iifiiftidant,  el  ua 
duniior  a  l«  droit  A'fXm  aubrotM^  dana  mm  droiti*  contr#'M|  tiera. 

3a  Que  touiefoia  le  tiern  qui  a  contrnct^^  nve«;  un  nxent  |)era«>nnelle}nHnt, 
Sana  d^nonclation  A\i  principal,  a  droit  >de  ae  prot^r  jaaqu'i  oe  qn'il 
aoit  d^Chari^  <le  robliication  nontract^  enverq.  Tagent,  iwr  la  aubro- 
K*^on  <lu  principal  aux  droita  de  I'agent, 
'  '  .  •*  •    i.     ■ 

L'sction  est  nn  MiutiptiH  \ionr  wncn^n^ivin  vendtieg  ot 
livr^es  an  montant  de  |116.        ^^'   " 

Le  d6fenclear  pli^ida  qu'il  avail  "auKet^  ces  marchan- 
disps,  non  du  demandenr,  mais  d'un  nomni6  Gostigan, 
Sana  que  ce  dernier  prfetendit.  6tre  I'agent^d^ucuiie  autre 
personne,  qn'an  contraire,  il  prfetendit  A^rele  propri6taire 
des  offets  vendus  et  agir  pour  son  compte  ;  que  la"fa<5ture- 
portait  son  hom  et  qu'il  aurait  souvent  cheruh6  k  en  col* 
letter  \«  montant ;  que  de  fait  Taction  n'aurait  6t6  prise 
par  le  deman(!kur  sous  pr6texte  qu'il  est  le  principal,  et 
Costi^ah  son  agent,  que  poiir  permettre  k  ce  dernier  d'Atre 
entendul  oomme  t6moin,  mais  qu'il  n'y  avait  eu  aucon 
transport  de  fait,  ui  ancnn  de  signitiA  au  d6fendeur.         : 

Uu  autre  plaidoyer  au  mSrite  fnt  %aiement  produit. 

La  Goui^  admit  la  pretention  du  ddfendeur,  qn'il  n'6tait 
pas  tonu  de  payer  au  demandenr  le '  montant  r6clam^, 
jusqu'^  ce  que  ce  dernier  fut  subrog6  aux  droits  de  (3o8- 
tigan,  mais  renvoya  le  plaidoyer  au  m6rite.  L'action  fut 
maintenue  sans  frais  dans  les  termes  suivants  :t— 


"  La  Cour,  etc. 

"Consid6rant  que  les  march^diMBs  dbnt  le  prix  est 
r6clam4^m  cette  caused  par  le  demandenr,  ont  6t6  ve)ndnea 


vcdA/^ 


—  -  f- 


~rf 


II 


6— aiTPKRIOft  (JOURT. 


0     '' 

et  livrften  an  d«f«ndeur,  k  Montr6»l.  I«  26  iiiiirs  1887,  par 
un  nomtn6  Rii;hard  Oontigan,  uii  uyant  la  poaat^Mion  et 
paraiMant  agir  oiijuyi  propre  notn.  .tt  aou  paa  en  w  seule 
qualit*  de  mandatairn  ou  agent  du  dtjmandenr ; 

"  Conaiddmiit  (juaprAa  la  y«ut«<  <«r  livraiuon  de  (•«■  ma^ 
ohandiieH  au  d6lond«mr,  le  4it  Rirhard  CoHtigan  lui  en  r 
pr68ent6  le  <;ompt.?  et  demAndi  U  paiemwit  en  aon  nom 
personnel,  aanii  lui  d«nono«r  bue  cm  marohandiites  appar-  " 
tenaierit  an  di^mandear,  et  quW  lea  vendant  <!omme  aos- 
dit,,au  dfefend«^ur,  il  avait  agi  W  na  qualit6de  mandatairo 
ou  agent  du  deraandeur  qui  raVait  autorisfi  verbalement. 
(\  en  disposer  ;    '  \ 

"  Oonsidfirant  que  le  mandataiVe  qui  agit  en  son  propre 
nom  est  responsable  envera  les  tierh  avec  qui  il  rontracte, 
suns  prejudice  aux  droits  de  ces  derniers  oontre  le  man- 
dant  qai  est  responsable  envers  eux  pour  tons  les  actes 
de  son  mandataire  faits  dans  Texficution  et  les  limites  du 
niandat,  except*  dans  fe  cas  do  IVticle  1788  du  Code 
Civil,  et  dans  les  casoii,  par  la  convention  ^u  les  usages 
du  commerce,  le  mandataire  en  est  seul  responsable;  et 
qui  est  anssi  responsable  des  actes  qui  excddent  les  limites 
du  raandat,  Idrsqu'il  les  a  ratifi6s  expresaiment  ou  taci- 
tement; 

"  Considfirint  que  la  gestion  que  le  mandataire  a  faite 
en  execution  du  mandat,  6tant  une  gestion  qu'il  a  faite 
pour  le  mandant,  et  en  son  lieu  et  place,  tout  ce  qui  lui 
est  parvenu  de  cette  gestion,  il  I'a  re9u  pour  le  mandant, 
et  en  son  lieu  et  place ;  il  doit  done  le  lui  restituer  eu- 
ti^rement ;  et  que  suivant  le  m«me  principe,  lorsque  le 
mandataire,  par  des  contrata  qu'il  a  faits  en  exficutiou  du 
manda|  avec  des  tiers,  a  acquis  oontre  eux  des  droits  et 
actions,  le  mandant  y  doit  6tre  subrog6 ; 

"  Gondid^rant  que  s'il  rdsulte  de  la  preuve,  dans  I'es-  ** 
pece,  que  le  dit  Richard  Costigan,  a  agi  en  ^n  propre    > 
nom,  en  vendant  au  dfifendeur,  et  en  cherchant  k  se  foire 
payer  par  lui,  les  marchandises  en  question,  il  est  indu-  - 
bitable,  par  la  deposition  rendue  en  cette  cause,  par  le  dit  • 
Richard  Costigan,  le  seul  t6moin  entendu  de  la  part  du     ' 
demandenr,  que  ces  marchandises  api^artenaient  an  <^fl. 
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mandunr.  «t  quo  c'«st  oci  d«nii«^r.  p«r  r«m(romia4^  d^  aon 
dit  miindfttain'  oa  afftait,  qui  It'*  •  vondufn  t^t  livrfan,  iiu 
dAf<>nd«ur,  i>our  U  quantit/^  ot  In  pt«f  oharuA  dann  l« 
compto  \iroduit  an  Houtieu  do  I'acliou  ;  ittttlN  que  l«^d*- 
fi*iid(MirJf(iiorBit  iw»  Mia  ;  I 

'*  OoiiHid^ant  qu«^  1«'  domuiuUmr  nm  JamaU  oht«iiii  U 
■iihrogatiort  d»ni«  l«'ii*dr«>itii  «l  iMitjoni  du  dIt  Richard 
OoNti^aii  rontrn  i«  d/if«'nd»Mir,  ndativiinifliit  k  c«^tl«'  v»'oU» 
do  mttrthandiiiwH  ;  ni  fait  d6«hiirg«<r  m  dornior  d«  Pobli- 
*'gation  qa'il  avait  contrac^tAe,  A  c«t  6gard,  ♦mvuni  l«  dit 
Riuhard  Contigan  poreonnolloinent  ;  que  le  dftfMndeur 
ftvaitjualt^  «m*et  d«  craindro  d'Mre  troublf!,  pour  In  paie- 
ment  d«  wh  man'haiidimw,  par  1«'  dit  Richard  Coatigaii, 
qui  avait  trait6  avwo  lui.  «n  won  propre  iiom,  «n  cette 
affaire,  et  qml^il  avait  raiw>ii  dans  la  partie  de  aea  exoep- 
tiona  et  dAfenses^  tendant  k  faire  <M)iinaitre  lea  oircona- 
tanceH  de  la  dite  vent**,  le  d^raot  do  cewion  et  do  subro- 
gation, et  le  trouble  qu'il  avait  lieu  cfo  craindre  do  la  part 
du  dit  Coatigan  ;  mais  qu'il  oat  maintenapt  sans  int6rlit 
ni  quality  pour  ae  pr6valoir  do  coa  mofona  de  ddfense, 
par  lo  fait  quo  le  dit  Richard  ('Oatigair  ^  reconnu  dana 
Hon  t^moignago  on  («tto  cause  quo  les  marchandises  en 
quostion  itaiont  la  propri6t6  du  domandeur,  et  que,  lora- 
qu'il  los  avait  vendues  et  livrdcs  au  d6fendear,  il  4tait  le 
mandataire  ou  agent  du  demandeur  ; 

"Consid^rant  que  lo  demandeur  n'a  encouru  auuun 
frais  depuils  que  la  ddposition  de  son  timoin  Gostigan  a 
6te  donn6o  en  cette  cause,  et  que  n'ayant  rien  fait  avant 
cotte  d6poiBition  pour  garantir  et  aasurar  le  d6fendeur 
coutre  les  droits  et  actioi^  du  dit  Richard  Gostigan,  ni 
all6gu6  sp6cialement  dans <^sa  declaration  et 'res  rtponses 
auz  plaidoyoTs  que  ce  dernier  n'6tait  que  son  agent,  dans 
la  rente  dont  il  s'agit,  il  n'y  a  pas  lieu  de  lui  accordei- 
SOS  frais  d'action  contre  le  d6fendeur ; 

"  GoHsiddrant  que  le  d^fendour  a.  sans  raison  yalable, 

contests  le  droit  d'action  du  demandeur,  mis  en  douter 

par  un  plaidoyer  an  m6rite,  la  residence  et  mftine  I'exis- 

tence  du  demandeur,  et  soutenu  que  le  droit  d'actiipn  en 

^  oetto  cause  etait  litigioux  et  incessible  an  lien  de  recher- 
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rhfr  pai^mKmt  «t  ■impli«m«uU,  aa  protm'tioD  «t  m  iftraM 
iwtitni  1«  dit  Co«tig*u  ;  «t  qu'il  n'»  AUt  abcuu^i  piwuve  (!«• 
M  prAtontioH  qu'il  u'avait  sirhMU  qa'«aviroii  l«  quart  dmi 
man-haadui«)<«  dout  le  priM  lai  out  rAcUrti/'!  «tt  o«tt«  (uiumi, 
«t  qu'il  Avait  rflfusA  d«  pr«ndr«)  livraisun  du  lurplun  qui 
Ini  •  «t6  «iiVoy«.  il  n'y  ■  pM  li«a  d«  lai  adiuger  d«s  frds 
ooutr«  le  dDinandAur,  «t  vu  1«m  ciri;ou«Uuc<Mt  de  U  ottotn, 
nuiptient  ru;tioii  du  dttmandMur,  et  en  <'onM6qaeii(:«  oon- 
damnu  1«  d6fend«ar  if  lui  p»y«r  U  Nomme  d«>'|(lft.20, 
oouni  wJtuel^  pour  prii  nt  valeur  dws  ditoa  manhandinea, 
•vec  Int6r«t  sor  ioelle  k  compter  du  18  ootobre  IHilJut- 
quVltt  pfti««ment,  main  aana  frait."  ,\  ,'\^  ',.'. 

Auioritii:  2' Supremo  Court  Eep..  p.  2if  Suprem*^ 
Op'urt,  Dig.,  p.  468,  No.  12 ;  2  Q.  B.  R  (Dor.),  p.  8«« ;  2  L 
•  0.  J.,  p.  161 ;  4  R.  L,  p.  680 ;  17  L.  0.  J.,  p.  H* ;  ^8  ft.  L. 
p.  84  ;  8  L«g.  Newf,  pp.  22,  170,  240.  414 ;  19  L.  C.  J.,  p. 
809  ;  2  Leg.  Newe,  -pp.  270,  870 ;  1  Q.  B.  R.,  p.  201  ;  4  Leg. 
New*,  pp.  76.  801,  870;  8  Q.  L.  E.,  p.  104;  11  R  L.,  p. 
828;  7  Leg  NewB.  p.  218,  /\    l 

Vok,autoriteH  citfcea  par  I'hon.  Sir  A.  A.  Dorion;  avs 
pagea  869  et  auiTantea,  2  Q.  B.  R. 

6  Pothier,  pp.  192,  198  et'207.  Noa.  68,  60  et  88. 

McCc^micky  Duclot  4*  Murchi$tm,  avo<;ats  du  demandeur. 

F.  IT.  TWtf/,  avotat  du  dAfeiideur. 

(J.J.  B.)  *  _^/      ,A  -^ 
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MONTREAL  LAW  REPORm.  ^ 

4mail881. : 


1. 


Coram  Patinbau,  J. 

.      .  < 

HOWARD  V.  YULE. 


^ueaPn— Signification  dujugement— Revision  par  un  f^ge— 
Jugement  mterlocutoire. 

JuoA:— la  Qu'il  n'est  pas  n^ceesaire  qa'nn  jugement  nomnuuit  an  i|^ 
qnMtre  aottl^Sgnifl^  A  aucun^  dM  parties  dans  ta  caui»  jrr'^ -i^- — -— 

2o.  Qu'nn  jugement  nommant  iin^uestre,  aprds  que  lejut^Qient  final 
a  M  rendu  dans  la  cause,  n'est  pan  un  jugement  interlcjoutoifo-poa* 
vant  Atre  i«vi8«  par  un  seal|«|ge  de  la  Cour  Sup^rienre.^ 


^  '1^  0i  mars  1881,  1«  jugement  final  fut  remiu  en  cette 
cause  destituant  le  d6fendeiir  de  sa  charge  d'^xScuteur 
testamentaire  et  de  l(^ataire  en  fid6icommis  m  tntst\'^e 
feu  William^Yule ;  le  bidifie  jugement  ordonna'd  sa  pla^e 
la  nomination  d'un  s^questre  aux  biens  du  dit  Wm.  Yule, 
et  ordonna  aux  parties  de  comparaitre  en  cqur  ou  de- 
vantujt  juge  le  14  arril  suivant  pour  s'entenkre  sur  la 
nomination  du  dit  s6questre.  I 

Le  7  avrijC  le  dSfendeur  ihscriyit  le  jugement  du  81 
.  j^axs  en  Cour  de  Revision, 

Le  14  avril,  les  demandeurs  seuls  comparurent  et  sug- 
g^r^rent  la  nomination  comme  s^questre  de  Alexander  F. 
JRid4eU,  qui  fut  iiiimidiateipent  non^^^ 

Le  20  avril,  le  dfefendeur  se  d^sfeta  de  son  inscription 
en  revision.  -       ^ 

.  Led^fendeur  fit  s^ors  une  requite,  se  plaignant  yQe  la 
nomination  du  dit  ji^nestre  et  all6gua|it  que  le  jug4:dent , 
final  le  destituant  et  ordonhant  la  ndlininatltMard'^n  s^ 
questre  aurait  d&  lui  6tre  signifi^  ;  qu'en  outrer  lorsque 
le  di^  Eiddell  a  6t6  nqmm6  s6questre,  le  14  avrillj.881,  le 
d6fendeur  ayait  inscrit  en  revision  le  dit  jugement  final, 
il  demandait  done,  en  consequence,  que  cette  nomination 
fut  d^l«r6e  ill^gale  et  nulle,  et  que  le  jugement  interlo- 
cutoire  du'14  avril  1881  fut  r6vis6  A  cet  effet. 

Sur  la  contestation  de  cette  requ6te,  le  jugement  sui-  - 
rant  fut  rendu  en  fftYf  nr  dftn  dfiwandflnrH  r— 


Htr  un  jfitge — 


immant  an  t6- 


J 


6 — SUPBRIOR  OOUBT. 


28 


'*LaGoar,etc v  »        . 

"  Consid^rant  qu'il  n'fetait  pas  n^cessaire  de  fairo  signi- 
fior  au  d|6fendear  le  jugement  ordonnant  la  nomination 
d'un  s^qUeatre,  et  que  le  jugement  n'ayant  pas  indiqu6 
d'antre  lieu  aux  parties  pour  comparaitre  que  la  cour, 
c'6tait  U  que  le  d6fendeur  anrait  du  compar^tre  et  h 
I'heure  ordinaire  de  la  cour ; 

"  Gonsidfirknt  d'aillours  que  le  jugement  en  question 
n^est  pas  un  jugement  interlocutoire  concernant  I'instruc- 
Jipn  deJa  tiause,  ot  ne  doit  pas  6tre  rfevisfi  par  un  seul 
juge  de  la  "Cour  Sup^rieure  ; 

"  ReuToie  et  rejette  la  dite  requite  avec  d^pens." 

Biftkune  Sf  Bohune,  av^ocats  desi  demandenrs.        "- 

Rildiie  Sf  Ritchie,  avoeats  du  d6fendeur. 
(T.  J.  b) 


Mri. 

Howufd 
YaW. 


m^nt  du  81 


[En  RfivrsioN.]         -     ^ 

.80  Janvier  1886. 
Coram  Papineau,  Oim,,  Loranoer,  J.T. 
;         LYNCH  V.  PEEVES.       - 
Louage^Qbligqt!^  de  gamir  les  tieux  huisSiaUiatim. 


Ji7df:-r.Qiie  isoiu  an  contrat  de  loaage  oA  le  bail  est  autheniiqne,  fait 
pour  cinq  ana,  le  loyer  payable  125  chaqae  moia,  le  locataire  n'eat 
tenu  de  gamir  lea  lieux  lojafts  qae  poor  lea  termea  echiw  et  le  terme 

"i  J^fcl^ii  1886,  le  demandenr  poursnivit  le  d6fendeur 
Inr  nh  baii  authentique,  du  4  fgyrier  1884,  devant  Mt^e. 
Geoffrion,  N.  P.,  leqnel  ^ait  poor  cinq  ans  k  jMirtir  du 
premier  n^i  1884.  Les  conditions  du  bail  fitaient  de 
_$288  pour  la  premiere  annte  et  #800  pour  les  quatre 
autres,  payable  par  paiement  mensuel ;  et  en  outre  que  le 
"dfifendeuT  ne  jtourrait  pas  y  faire  le  commerve  de  confise- 
rie.   Le  demandenr  poncluait  d  la  rfesiliation  du  bail :  lo. 


■\ 
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'  parce  queJej3£fen4earyTtvaitMkit  le.  commerce  de  wm- 
Sefielsans  en  avoir  le  droit ;  2o.  parce  que  le  d^fendeur 
ne  gan^Bsait  pas  saffisamment  les  premisses  pour  garan- 
tir  le  JoVer  stipul6^  au  dit  bail  ;  aucun  loyer  n'6tait  alors 

Le  d^fendeur  plaida  en  niant  ^u  demanddur  le  droit  de 
faire  r^silier  le  bail  parce qn'il  avait  fait  le  susdit  commerce, 
le  bail  ne  loi  defendant  pas  de  faire  le  commerce  de  confi- 
serie  k  peine  de  nullity,  il  y  6tait  seulement  stipal6  qn'il 
ne  devait  pas  le  faire  "  d  peine  de  tous  frais  el  dommages'i" 
il  all^gna  aussi  qu'il  ayait  suffisamment  garni  les  lienx 
loii6s.  .  '  T 

La  Oonr  (Doiieety,.  J.,  2t  octobre  1886)  trouva.  Bien 
fond6  Tall^gation  que  le  magasin  n'^tait  pas  suffisam- 
ment  gaiiii :  —  "  Considering  that  whilslT  plaintiff  hath 
"  failed  both  ib  laW  and  in  fact  to  establish  the  material 
"allegations  of  his  declaration  in  so  far  as  relates  to 
"defendant's  rfght  to  sublet  under  the  lease  declajred 
"  oh,  he  hath  nevertheless  proved  the  other  allegations  of  ^ 
>"  said  declaration  in  so  far  as  relates  to  and  in  so  far  as 
"  he  alleges  thtt  insufficiency  of  the  meubles  meublants  in 
"the  premises  occupied  by  him,  defendant,  under  the 
"  lease  in  question  in  this  £ause ;  rejecting  defendant's 
"  plea  and  exception  to  this  action  ;  ' 
'  "Doth  annul  and  cancel  the  lease  passed  on  the  4tb 
"  February,  lSfi84,  etc." 

Le  d^fendeur  inscrivit  cette  cause  en  r6vision,  le  30 

octobre  1886.  — -^'^^^^^ 

Le  d6fendeur  pri6tendit  qu'il  n'Stalt  tenu  de  meubler 
les  lieux  lou§s  que  pour  deux  termes  et  pour  les  frais  de 
saisie  et  de  vente.  11  cita :  Gareau  v.  Paq^,  11  L.  G.  J., 
267  ;  Deslattrigrs  v.  Lambert,  1  Q.  L.  R.,  p.  366  ;  6  Tonllier, 
p.  268 ;  SiDdvincourt,  p.  201,  (8) ;  17  BuranUm,  p.  133,  No. 
167;  ^  Troptong,  Louage,  No.  681,  636 ;  Bomj'on,  II  Liv.  4, 
tit.  i,  ch.  8,  sect.  3,  No.  81 ;  6  BoUauz,  104;  4  Duv&gier, 
22,  Nos  16,  16;  6  MarauU,  C.  N,.  art,  i762,  p.  490;  3 
■MowrUm,  No.  778  ;  Merlin,  jo.  Bait,  sect.  t,(art.  3  ;  Pothier, 
■•■LotMgei:$ll^.  818. 
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Le  4  ftvrior  1884,  le  demand«|ar  loua  aa  d^fendeur  nne 
bfttisse  sitn^e  sur  la  rue  Ste-Catherine,  de  cette  ville,  pour 
le  terme  de  cinq  ann6es,  k  comi>t6r  du  premier  mai  8ui- 
vaut,  k  raison  de  |24  par  moisJpour  liii  premiere  ann6e,  et 
126  pour  les  quatre  autres  aiinees.  Permission  est  ac- 
.'Wrdfie  au  d6fendenr  de  sous-louer.  Le  bailj  toutefois,  con- 
tient  une  prohibition  de  tenir  ou  de  permettre  qu'il  soit 
tenu  un  comiiierce  de  confiseur,  dans  les  pr^midses  loupes, 
sous  peine  de  tons  frais  et  dommages.  \-^ 

Le  d^fendeuT  a  pris  possession  des  premisses,  ^I'^poque 
Gonvenue ;  le8>  occupies  et  les  occupo  encore. 

Le  11  juin  de  I'ann^e  snivante,  c'est-d-dire  ajjrds  trois 
mois  d'occupation  et  de  loyer  r^gulierement  pay6,  le 
demandeur  a  pris  la  prgseute  action  en  r^siliation,  all6- 
guant :  lo.  que  le  d6fendeur  a  enfreinfr  la^clause  du  hail 
qui  lui  ddfendait  de  tenir  ou  de  permettre  qu'il  soit  t|nu 
uu  magtein  dV^onfiseur  sur  les  lieux  ;  2o.  que  le  d6fen- 
deur  ne  garbit  pas  les  Heuic^e  meubles  suffisants. 

La  Oour  a  donn6  gain  de  cause  au  demandeur  sur  le 
second  grief  et  annuls  le  bail.  C'est  de  ce  jugement  dont 
le  ddfendeur  se  plaint. 

II  n'y  a  pas  eu,  ainsi  que  le  pretend  la  Cour  de  pre- 
miere instance,  infraction  au  bail  quant  a  la  clause  prohi^"^" 
bitive  ci-dessuB  mentiohu^e.    Lft^preurer8urcHj>oint  est 
toute  en  faveur  du  "d^fendeur. 

Reste  d  savoir  si,  ^n  reality,  le  dSfencleur  a  garni  les 
lieux  de  meubles  suffisants  pour  ri*pondre  duioyer.  Le 
loyer  est  de  |26  par  mois,  payal|}le  d'avance.  A  Tdpoque 
de  Taction  il  n'y  avait  r^en  de  dvt. ,  Depuieique  Taction  a 
6t6  inteibtSet  tout  parait  avoir  6t4pay6  rSgulidrement. 

La  pretention  da>  demandeur  semble  6tre  que  le  d^fen- 
d«ur  ost  oblige  de'  garnir  les  lieux  de  meubles  suffisants 
pour  garantir  le  loyer  pour  toute  la  dnrde  du  dit  bail. 

Cette  pretention  est,  pour,  ma  part,  exag6ree.  II  est 
maintenant  de  jurisprudence  bien  reconnue  que  Tobliga- 
tion  du  J^taire,  quant  k  cette  garantie,  ne  va  pas  au- 
delk  du  t«rme  ^chu  ei^e  celuil  6ehoii>.  On  a  m6me  jug6 
que  le  locataiTe~  u'fetait  laflU  de  n;ayoiy  dAlia  la  toaiaon  v 
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lou^  que  les  meubles  Buffisants  pour  r6poQdve  des  termea 
de  U  location.       ^  ^  "*       v 

Eu  consultant  Troplong,  2e  vol.  dn  louage,  &81,  on 
trouvera  qn'il  est  admis,  en  France,  qae  le  locatenr  est 
conveuablement  garanti,  qnand  les  meubles  r6pondent 
dn  ter  Ae  6chu  et  dn  terme  k  kchoit  et  des  frais  de  vente 
judiciaire  ;  "c'eist  an  propri^taire  h  veillor,  par  terme,  dit 
Bourdon,  vol.  ?,  No.  81,  dn  livre  4.  »'     < 

Or,  quelle  est  la  preuve  dans  L'espdce?  II  pe  fant  pur 
oublier,  d'abord,  que  le  locataire  avait  le  droit  de  sons- 
louer  et  que  ce  droit  de  ^sons-loner  suppose,  n^cessaire* 
njent,  le  droit  qn>'il  a  de  substituer  qnelqn'nn  k  sa  place.' 

II  est  pronv6  queJes  sons-loeataires  ont  des  .biens  pins 
que  snilisants  pour  garantir  la  partie  des  premisses  sons- 
lon^e,  et  qn^'d  I'^poque  de  Taction  il  n'^tait  absolnment 
rieu  du  an  demandenr.  II  Mait  done  4  pr^sumer  que  le 
ianSeur  6taii^^Grel6  pour  les  termes  k  venir,  comine 
il  Tavait  6t6  pour  les  termes  passes.    ^^ 

Le  fait  de  la  ^us-location  avait  enl%v6  an  demimdenr 
1%'  garantie  qn'il  ponvait  avoir  ^t  cependant  il  n'aurait  eii 
aucune  action,  k  raisou  de  ce  fait,  pour  faire  rdsilier  ,le 
bail,  pnisqneH;ette  sons-location  avait  en  lien  de  son  con- 
sentement.  Ce  ne  serait  doireijnriJaJce'querTer'dllfi^-' 
deur  aurait  laiss^,  sans  menbles  snffisants,  la^Jurti^  des 
premisses  qn'il  occupait  Ini-mdme,  que  le  demandenr 
aurait  pu  demander  la  rSsolutioh.  Or,  snr  ce  point,  ii 
me  parait  qi\p.la  preuve  est  eu  fti^nf  "da  ddfendenr.  Ce 
dernier  est  un  tailleur  de  son  metier ;  il  a  pris  c^tte  qua- 
lity dans  le°  bail  et  le  demai^denr  connaissait  >fL'avance 
Tn^age  qn'il  ferait  des  lienx,  -et  devait  savoir  qn'il  n'y 
introdnirait  que  les  menbles  ou  outils  propioes  ift  Vexercice 
de  ce  mMier.  ;         '  • 

"tes  tribunaux,"  dit  Boilenx,  v4l.  6,  p.  104,  "s'atta- 
"  chent  surtout  k  connaitre  les  garanties  snr  leisqaelles  u 
"  du  compter  le  bailleur ;  les  conditions  d^  lienx  loii6s 
"influent  plus  puissamment  stit  Idurs  dteisions;  par 
"  exemple :  le  proprij§taire  qni  a  lon6  4  un  onvrierne  pent 
"  exiger  nn  mobilier  (le  luxe ;  celni  qni  dontic  k  bail-  nne 
"plftoe  destiufee  k  servir  de  saHe  d'arjmes  on  de>dai 
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Ue  dea  termea  ' 


'-•doit  Bavoir  que  qnelq^s  meuWes,  saus  grande  valeur, 
"fprment  habiiu^tetoent  le  mobilier  de  pareila  lieux; 
"  lout  depend  des  clrcdhstances."  \  >>  ' 

Dana  Ia  cause  actuelle,  le  d6fendeur"a  prouv6  qu'il  a 
dea  effeta  pour  un  montant  de  plua  de  $100  dans  lapartie 
des  pr^misaea  qu'il  occupe  coram e  boutique.  Cela  est 
plua  que  auffisant  pour  garantir  le  terme  ^ui  jfttoit  ik 
6chov.  Oette  pteuve,  il  'eat  vrai,  a  6t6  faite  par  ^rdre 
^  du  dfifendeur;  maia  il  corrobore  le  t6moignage  qllil  « 
dobn6  lui-m6me  et  rie'n  dana  ce  ifimoignage  ne  fait^oir 
_  „,^que  le  d6fendeur  n'a  pas  dit  la  v^rit6.  Le  demandeur  a 
fait  entendre  un  t6moin  et  la  dfeposition  dg  ce  t6moin  me 
parait  vague,  et  incertaindr -^  '     __---     ^ 

II  m^  parait  .Evident  que  Je  grief  principal  du  demin-  ' 
_  deur  4tait  rinDraction  de.  ta  clause  du  bail  qui  prohibait  * 
r^tablisaement  d'un  commerce  de  confiseur  sur  les  lieux. 
.Toute  la  preuve  du  demandeur  a  6t6  dirig6e  vera  ce  point  ^ 
/  Taction  n'aurait  pas  6t6  interit6e  sans  cela ;  malheureuae^  f, 
ment,  pour  le  demandeur,  il  a  failli  dans  aa  preuve. 
i  -  Je  crois,  sur  le  tout,  que  cette  action  n'aurait  pas  dA  ' 
6tre  port6e,  et  je  cro(jg  que  le  jugement  de  la  Cour  Inf6* 
rieure  doit  6tre  infirmfe.    '  -      ■.„»-».■.-—""'-— 

"■■~7'^ne  jugement  de  la  Cour  de  Rfevision  :— 
"La  Cour,  etc-,... . 

"  Oonsr^ferant  q,ue  le  demandeur  n'a  pas  prouv6  les  alle- 
gations essentieiles  au  maintien  de  sa  demande,  et  notam- 
ment  qu'il  n'a  pas  prouv6  que  la  propri6t§  l6u6e  an  de-  * 
mandeur  eut  §t6  einployfie  par  lui  ou  par  aucun  de  ses 
V  sous-locataires  pour  y  faire  le  cpinmei-ce  de/confiseur  (con. 
fectiokerif  business) :         ^  ,  /   .  t 

-  "Oonsiddrant  qu'il  n'a  pas  prouv^  Qon  plus  ^ne  les 
meubles  garnissant  lea  lieux  loufes  ipoasi^nt  insuflfisants 
pour  garantir  le  loyer  suivant  la  loi  et  la  jurisprudence 
du  pays;  .        ,      \ 

"  Consid^rant;  au  ooptraire,  q|ie  le  defendeur  a  prouv6 
qu'il  avait  aequittjS  tons  les  teraliea  fichus  du  loyerkqii^ 
y  avait  des  meubles  suffisants  appartenant  au  defeni^Pet 
4  sea  aoilii-locataires  ifcur  garatitir,  an  d6sir  de  la  loi  U  de 
la  jujriBPradence  du  i 
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"  Goiisiddrant  qn'il  y  a  errdnr  dans  le  jngement  projr 
noncd  par  la  Cour  Supferieure  eii  cette  t^a'nse,  le  2*7  octobrfe 
dt^irnier,  et  qu41  doit  Mre  ft^pversV^ 

"  Oette  Gonr  8ap6rieure,  si^geaut  jnaintenan^  comme, 
cinir  d«'  HeVision,  renVerso  le  dit  jagement,  et;  procMaht 
k  r«ndre  le  jugemunt  que  la  Oour  de  pgremidre  instance 
anrait  du  rendre,  d^bonte  le  dejnandenr  de  son  action, 
avec  depeiis  oontre  lui.'distraitiB,  etc." 
'     Kerr,  Carter  4*  Goldstein,  avocats  des  demandenrs. 

Archibald,  McOarmick  ^Duclm,  avocats  du  d^fendeur. 

(J.  J.  B.)    •  '  .  V 


K;.- 


27  mars  18^6. 


Oaram  BouBOEOii,  J. 


Dam&  U)NGPRf:  y.  CARDINAL  et  al.,  et 

McCULLOCH,  mu  en  cause.  , 

—Ohtigatvm  die  gamir  les  tieuxlpuis — Sauie-gageHe. 


.]vat:—:Q,ne  dans  lecas  d'un  bail  authentique  pour  Zann^  et9moi«, 
payable  $25  par  moia,  lorsqne  le  locataire  enl^ve  lea  meubles  gamis- 
sant  les  lieiix  lou^s,  et  qu^ine  isaisie-gagerie  est  prise  par  droit  de 
suite  le  28  octobre,  le  locataire  sera  tenii  de  tmmir  lea  pr^misws  jus- 
qn'aii  mois  de  mai  suivant '     ^         -,  ,     ,     .; 

Le  23^uillet  1885^  la  demauderesse  loua  aux  d^fendeurs 
un  uiagasi^,  par  bail  authentique,  pour  2  ans  et  9  mois, 
du  ler  aoi^t  1885,  4  raison  de  |800  par  ann^,  {myable 
|2d  par  mois,  avec  privilege  de  la  part  des  d^fendenrs  de 
mettre  iiu  iiu  bail  en  dounant  8  mois  d'avis. 

Vers  la  fin  d'octobre,  le  loyer  §tant  pay^,  les  locataires 
enley^fent  une  partie  des  effets  qui  garnissaient  les.pr^- 
misses lou6s,  eii^r'aUtres  choses,  un  coffre-fort  (safe)  6valn6 
A 1200.  r  J 

Le  26  octobre  1885,  la  'deemandeTesse  $i  ^mettre  une 
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BAme-gkgene  imr  droit  de>ttite,  pour  h«,loyor9  A. 
jusqi^*^  la  fin  du  bail,  savoir,  #750. 

Les^dfefendeurs  plai^irynt  ontr'auires  ^lidt^yers  dc 
moii^r<^importaiice  qu'apres  renleveinent  du  shftf,  il  res- 
Uit  AUffiH^n^nt  d'effots  mobiliers  d^iis  le  ma^asin  lout 
pou(r  garanlir  le  loyer  aa  4^«ir  de  la  loi.  y 

^ur'tjette  ^nostion,  savoii,-  celle  de  savoii^  jv/squ'a  quel 
Mint  un  locat^iro  est  tenu:^^de  garuir  les  lieix  loufes  de 
liicubles  meubl^ts,  la  demanderesHc  urj^ua/  uomtne  suit 
/dans  Ion  factum  W  CWr  de  H^'vision  :         7 

II  Ae  nous"  reste^lus  ik  traiter  que  le  premier  chef  du 

A  plaidoyer  des  dtfetf^eurs.  4  savoir:   qu'apres  I'enleve- 

ment  du  m/«,  H  restiiit  assez  d'effets  dans  le  magasiu 

"  pour  garantir  h  loyer  Jie  la  demanderesse  au  di^  de  la 

lot:'     \       ~         ,  \       ^  r         • 

La  loi,  d'apres  les  dtfpndeurs,  c'est  qu'An  locataire  peut 
enlever  tons  les  effets  qui  garnfssent  les   lieux   lou^s, 
pourvu  q4Hten  laisse  assez  pour  rfepondre  de  deux  termes 
de  loyer;  le  terme  courant  ,et  le  terme  d  6choir,    Et  par  le 
mot   terme  dont  se  sei-vent  la  Goutume  de  Paris,  I'An- 
cienne  Goutume,  la  Goutume  d'Orl^ans  et  les  auteurs  qui 
ont6crit  suTces  coutumes,  les  dfefendeurs  entendent  un 
mois  si  le  loyer  est  payable  an  raois,  une  semaine  s'il  est 
payal)Ie  4  la  semWne,  et  Un  jour  s'il  est  de  tailt  par  jonr. 
Telle  ntf'peut  6tre  notre  loi,  telle,  n'est  pas  notre  loi. 
Les  d^fendeurs  citent  i^vec  emphase  la  cause  de  l^tich 
v.Beevn  jng6e  en  revision ;  mais  il  suffit  d'y,  Jeter  un 
coupd'oBil  pour  se  conVaincii^  quo  cette  cause  prfisente 
des  ciKconsttinces  toAtes  difi&ientes  de  celles  de  liotre  es- 
pice  et  que  les  reraarques  faites  incidemmeiit  par  M.  le 
juge  Loranger  ne  peuvent  6tre  interprfitfifes  comme  favo-  . 
rabies  k  H  pretention  des  dfefendeurs.    Qhaqne  caase  a  sa 
physionpmie  propre  etdi«tincte,.et  c'est  su'rtotit  dans  une 
cause  comme  la  pr^se^te  qu6  les  circonstanoes  ont  une 
importance  majeure  et  que  la  discretion  di|  jnge  qui  les 
pise  est  pour  ainsi  dire  souveraine. 

Les  defepdenrs  citent    anssi  Agnel,  p.  1^0,  No.  291 
Void  ce  que  dit  Agnel :  "  Maig  quelle  doit  6tre  la  valeur 
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."  montant  des  loyers  de  toate  la  durto  du  bail,  par  exein> 
.''pie,  des  loyerti  d^  vingt  ana,  si  le  bail  a  6t6  conBenti> 
-'  pour  ce  laps  de  temps  ?  Une  pareille  iiiterpr6tation 
^;  serait  ^videmment  contrainvd  Tespfit  de  la  loi.  En  g6- 
";  n6ral,  et  sauf  quelques  exceptions  que  nous  indiqnerbns 
":ci-aprd8,  il  suffit  que  le#  meubles  des  locataires  aient 
":nne  valenr  assess  grande  pour  r6pondr»  du  terme  de 
"ioyer  courant  et  dn  terme  k  ^choimvec  les  frais  de  vento 

''"'Judiciaire  et  d'expulsion."......  -^  , 

Mais  Agnol  laisse  voir  un  pen  plus  loin  qne  cett«  r^gte 
n'a  rien  d'kbsolu  et  que  le  jugo  est  le  souverain  "appri- 
ci^teur  des  circoustauces :  "  208^  Aa  reste,  il  n'y  a  rion 
>*  d'alNolQ  i^ur  ce  point ;  en  efTet,  nous  penfons  av(^c  M. 
"  puvergier  (t.  4,  No:  16),  que  pour  decider  stle  looataire 
"  remplit  Tobligation  de  garnir  la  maison  ou  Tapparte- 
"ment,  on  doit  moins  comparer  la  valeur  da  mobilier. 
"  avec  le  montant  des  loyers,  avec  tel  tM/mbte  de  termat,  que 
"  con8id6rer,ce  que,  d'apris  le  prix  du  bail,  ssi  dur6e,  Hjuf- 
"toqt  d'apres  la  condition  du  locataire,  la  natui;<^  et  la 

,  "  destination  des  lienx  lou6s,  le  bailleur  a  du  rai^onnable- 

"  ment  esp^rer Chaque  jour  so  prSsentent  des  circons- 

"  twees  qui  font  sentir  la  ndcessitd  de  cette  extension 
"  laiss^  au  pouvoir  des  magistrats." ......  ;     '  '^ 

Pnvergier  declare  huaai  q}Xe  la  rdgle  des  deux  tefmes 
n'est  pas  inflexible :  "  Je  crois,  dit-il  k  la  p.  26,  vol.  4*  qne 
"  des  meubles  qui  assurent  le  paiement  de  deuix  termes 
"de  loyer  pourront  qnelque  fois^ ^alraitre  anx  jnges  une 
"garantie  siiffisante,  mais  je  suis  convainca  qne  sonvent 
"ite  seront  consid6r6s  comn^e  an-dessoas  de  ce.  que  le 
"  propri§taire  a  le  droit  d'exiger." 

S  Tonllier,  p.  201  de  ses  notes  et  explications :  "  Si,  par 
"  exemple,  il  s'agit  d'un  bail  de  18  ans,  k  raison  de  8,000 
"francs  par  an,  le'pr^venu  sera-t-il  oblig6  de  garnir  les 
"  lienx  de  menbles  d'nne  valeur  de  64,000  francs?  Je  ne 
"  le  pense  pas  :  d'abord  on  ne  pourrait  toni  an  pins  exiger 

^  "  de  6uret6  que  pour  5  ans  (art.  227t)t  Mais  d'aillenrs,  il 
"  n'est  pas  presumable  qne  le  locatenr  laiase  passer  tont 
"ce  temps  8an8  demander  son  paiement.  II  est  vrai 
"  qu'eljt  cat  de  dfecoUfitnro,  ot  ei  son  bail  a  nne-4atfr- 


mi 
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"  **»"♦#»>"  privilege  pour  totttea  les  unn^es  6chuM  et 
"  *  *«h#  J«9«'^  1»  fin  du  bill :  mais  c^  ne  peut,«tr«  \k 
"ti^lrauittii  pour  exiger  ce  qui,  dans  plusieura  oai,  de- 
'  vr#it  «t#e  regards  <omrae  impdenibk.  Cfe  iefd  rfkme «aa 
Ju0P'4»latuerex(Eqm)etb(MO."  _-\  ' 

%%»Jeux  10/^:  "Lestribunftux  oi^t  un  pouvoir  discrC- 
"  tionnaire ;  lis  conpidAreat  moius  la  val«ur  du  mobilwr, 
"compar6e«u  montantdeB  loypre  po«r  tul  ou  t«l  nombre 
"  de  tonnes,  que  l'ini(«htion  pr68um6e  d»i^, parties. .....  Umt 

'^  dipemd  des  circatf^anceit."      '  ,\ 

Maiutetaaiil^  remarquous  que  cea  auteura  parlent,  aux 
endroitB  oifcfes,  non  pas  du  caei^  ou  le  lotatai^  enldve  ses 
effets  Sims  la  permission  du  looateur,  mais  de  i^9bligatioa 
qu'ij^  a  en  g6n6ral  pour  le  locataire  de  garnii^  les  lieux 
loties  de  meubles  ^uffisants.  Voild  une  distinctiou  qu'il 
est  important  de  faire  si  I'on  ne  veut  pas  arriver  k  la  con- 
fusion des  principes  qui  r6gissent  la  matiere. 

Jhivergier,  vol.  4,  p.  28:   "Cependant  les  tribunaux 

•devront  se  montrer  plus  sSvdres,  lorsqu'ils  auront  d 

"exammer  la  conduite  du  locataire  qui  retire  de  la  mai- 

"  son  ce  qu'il  y  avait  plac6,  que  lorsqu'ils  seront  appelfes 

"  ^  decider  si  le  locataire  apport*  dans  les  lieux  de  quoi  les 

'garnir  suffisamment.    Telle  qnantit6  de   raeubles  qui 

"paraitrait  une  garantie  convenable  de  la  part  d'un  loca- 

"t^re  entrant  dans  la  maison,  poujrrait   fort  bien  ttre 

"J«g6e  msuffisante  de  la  part  de  cel^i  qui,  apris  avoir 

'  donnfi  nn  gage  consid6rable,  voudrait  le  rfeduire  au  strict 

"nicessaire..  Les  magistrats  ont  un  pouvoir  discretion- 

•naire  pour  I'apprfeciation  des  garanties  qui  sont  dues  an  : 

bailleur." 

Jusqu'au  No.  296  inclusivement,  Agnel  ne  parleque 
de  "la  valeur  des  meubles  que  Je  locataire  est  tenu 
"  d  introdnire  dans  les  lieux  lou^."  .  '     "' 

I  Ce  n'est  qu'au  No.  296  qu'irc^menceiparferdu  droit 
du  locateur  sur  Ids  meubles  que  son  locataire  Jnleve  et  il 
jJose  la  rigle  g§n6rale  et  absolne  que  le  locatai^<^  en- 
Idvesee  meubles  sans  le  consentement  du  locateur,  doit 
en  laisser  asaeidans  les  lieux  lou6s  pour  r6pon<iredu  paie- 
meat  da  tous  las  luyew  et  de  tott^  les  obligation^  du  bail  • 
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206.  "Dece  qu«  lo  locatairo  «mi  tenu  dc  gsrnir  la  inai- 
"  Hon  on  I'ttpparteihwiit  d«  in«ubleii  RafhaauU,  il  auit;  qu'il 
"  110  p»mt  im*  oiilov«r  1««  meublnH  qu'il  y  a  apport^. 
';  Daiw  c»^  ran,  i«  propri6tair«  pourrait  H'opposor  k  reiiUvc- 
''\ii«nt,  el  HM^mo  \m  fair«  naiHir  lorsqu'ils  aiiront  6t6  d6- 
** p\tn(iH  HaiiH son  tonnentemtrnt.'* 

••  J?l>7.  "  II  ettt  oep<»iidant  A  observer  quo  la  loi,  on  aiuior- 
"dant  au  prdprifetairo  If  droit  d'ompAohor  lo  lorataire 
"d'enlevor  lea  moublos  i\m  garniBBont  los  lioux  1ou6b» 
"  ja'a  pas  voulu  otor  A  ce  ,dor»ior  touto  dispoRitiou  de|  > 
"  bbjets  qu'il  y  a  introduite.  Aiusi,  il  y  aurait.  de  la  part 
"  du  proprifetairo,  Huaceptibilitft  mal  plat!6o,  ot  mftmo  riaiH- 
"  tance  qui  no  sorait  jlojid6o  ni  en  droit  ni  en  6quitA,  s'il 
"s'opposait  A  renlivement  d'une  parUe  des  moubloB  du 
"  locataire,  lorsque  co  dernier  en  laisso  suffisamment  p<\ur 
"  rdpondro  du  paiement  de$  loyera  el  des  auires  obligal^Ht  . 

"  du  bail."  .  ' 

Et,  en  note,  Agnol  ajoute  :  "Toutefois,  h  Cour  do  Paris 
"  a  jug6  par  arrfet  du  2  octobre  1806,  quo  tousles  meubles 
•'  pWs  dans  une  maison  sont  tellement  le  gage  du  pro- 
"  priaaire,  qu'ils  doivent  fttre  r6int6gr6s  alors  mdme  qu'il 
"  en  resterait  suffisamihent  pour  totis  les  loyers  6clfVis  ot 
••'A6choir.  Mais  k  doctrine  de  cet  aryfit  est  trop  rigou- 
"  reuse  et  ne  doit  pas  6tre  suiyie ;  elle  est  contraire  A  la 
"saine  interpr|tation  de  la  loi. 

"  Pareillement,  lorsque  le  locataireJ  j?ouT  le  paiement 
"  de  son  loyer,  offre  une  garantie  suffisifnte  au  proprifitaire, 
"  ce"  locataire  a  le  droit  d'enlever  des  dits  lieux  loti6s  la 
"totality  du  mobilier  qui  les  garnit.  La  con«iignation 
"  d'une  somme  6quivalent  k  deux  ann^s  de  layer  peut  dtre, 
'♦  dans  CO  cas,  considfirfee  comme  unei garantie  si^ffisante. 
'  •'  (Trib..de  la  Seine,  4e  ch.,  20.ianv.  1868)." 
.^  Au  Ntf.  442,  il  dit :  "  Le  propri6taire  pent  saisir  les 

"  mexibles  qui  gamissent  sa  maisoii  <^u  sa  ferme,  lorsqu'ib 
"  y  ont  6t6  d6plac68  sana  soti  <|0ii8euteinent,  et  il  conserre 
"•wreux  sou  privilege,  pourvu  qu;il  ait  fait  la  revendi- 
"  cation,  savoir :  lorsqu'il  s'agit  du  i|ttobilier  qui  gamissait 
"  une  ferme.  dans  le  d6lai  de  qnarant^  jours ;  et  dans  celui  de 
'"■  quinzaine.  a'il  8'agit  des  meubles  gamissaiit  une  maiaon." 
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468.  "LeproprifltairoJpei^BHiuir  ioB  meubhw  qui  ffar- 

•|  niateut  hi  lienx  loufes,  loraqu'ila  ont  6t6  d6|)lat;6«  iiaiKi 

'  Bon  conaeiitemei|fc ;  «t  il  conaervo  aur  eux  aou  privilfige, 

'"  pourya  qu'il  en  ait  fait  la  revondication  dans  le  d6lai 

"  do  quinie  joura,  loraqu'il  a'agit  de  meubles  garniaHant 

"  une  maiaon.   . 

"La  revendication  eat  le  nom  donn6  4  la  rfeclamation 
"  adreasfe  par  le  propri/?tairo  an  d6tenteur  actuol  dea  tneu- 
"Wea  qui  forment  son  gage.  Elle  a'opiro  par  wie  de 
"  aaiaie  entre  lea  Matna  de  co  dfitonteur." 

Enfin,  noua  pr6tondona  reapectuouaemeut  que  loraque 
laCoutume  de  Paria,  I'Ancienne  Coutume,  la  Ooutume 
d'0rl6ana,  le  Code  ,Napol6ou  et  toua  lea  auteura  qui  lea 
ont  comment(&a  parlent  dedeuz  termea  dana  le  caa  qui 
noua  occ^,  il  eat  entendu  et  compria  que  cea  ;termea 
sent  dea  termea  de  aix  moifi  chaque ;  ou,  plutot  que  ce^ 
que  Ton  a  voulu  exprimer  par  lea  mota  deux  termea,  c'eat 
moina  I'idde  de  deu»4errae8,  que  la  dur^a  de  deux  termea, 
le  tempa  compria  dana  deux  termea,  aAvpir :  une  auiiM. 

Agnel,  p.  140,  No.  292  :  "  A  Pj«-ia,  ainai  que  noua  I'ap- 
"  prend  le  Repertoire  de  Jnriaprudence  de  Guyot  {ed.  de 
"  1784,  vo.  Bail,  p.  20),  iJL  paraik  qu'autrefois  lea  meublea 
"garniaaant  une  maiaon  6taieut  rSput^a  auffiaanta,  ai 
•|  leur  valeur,  deduction  faite  dea  fraia  de  vonte,  pouvait 
"  parfaire  le  prix  (Ttin^  an/<^  de  loyer." 

Plua  loin,  ildit :  "  U  Ooutume  dOrl&uie  fixait  ehaque 
"  terme  k  aix  moia."  ;        I 

Duvergier,  p.  24.'.  "L'article  417  de  la  Owtu^e  d'Or- 
"  liana  conaid6rait  I'obligation  de  garnir  la  maiaon  coining 
II  remplie,  loraque  lea  meublea  auffiaaidnt  pour  le  pafe- 
"ment  de  deux  termea  de  loyer.  ATaria,  a'il  faut^n 
"  croire  le  Repertoire  de  Juiriaprudence,  pour  que  lea  meu- 
I'bles  aoient  cenais  au^aanta,  il  faiit  qu'en  lea  vendant 
"par  iiutorit6  de  juatice,  on  puiaae  en  tirer  au  moina  le 
"  montant  d'une  annie  de  loyer,  non  compria  lea  frais  de 
"  vente.  MM.  Delvincourt  et  Duranton  paraiaaent  ^on- 
"  aidfirer  la  rdgle  tfac6e  par  la  Coutume  d'0rl6ana  comme 
"  devant  dtre  encore  aujourd'hui  auivie.    Le  premier  rap- 
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••  I>«n«  »«ul«m«iit  Kft  di«|)oiiilioii  Balm  obwrvatiott ;  lo  se- 
"road  lie  oito  point  ce  texte;  mail  iWit  qa'il  laHlt  quo 
"  loit  rawabltfB  Bdteiil  d*uft«  vnU'ur  propre  k  r^imndrw  da 

•*  loy«r,  pondant  !«  tcrtiw  <'ourant  ol  io  t«rmo  ptcK-hHin 

"  NottB  voyoim  <iue  raiicieii  usagi',  utt«mt6  par  l«  IlAptr- 
"  toire  de  Juriiprudeiioe,  eilgoait  qu«  lo  prix  den  m«ubl«» 
"  •'6levAt  ttu  montnnt  d«»M  loyorM  ptmr  une  annie  eHtihti ;  A 
"  si  la  Ooatuino  d'Orl^anH  se  contoittait  d'uiie  valeur  %a1e 
"  au  montant  do  deux  ternica,  romme  ehnqwi  termn  itaU  dn 
^*six  moiii,  cVjtait  autwi  une  annie  de  lojfer  qi»e  devaieut 

•'  reprAsenter  lea  meublea  du  loeatalwfe^^ — ^ ^- — — 

•*  Ainai,  ce  aeraient  plat6t  lea  loyera  d'une  annie  que  let 
"loyera  de  aix   moia,  qui   me   paraitraient  devoir  6tTo 
•^  "  adopt^B  comme  terme  de  cnrnpurahon" 

Pothier,  eu  parlant  du  iiombre  de  termea  pour  leatiuola 
'  ou  peut  ez£«titer,  sous  la  Goutume  d'Orl^ana,  aana  tiire 
ex6cutoire,  dit,  Vol.  4,  p.  96,  No.  2t8,  ed.  Bug. :  **  Cee  ter- 
"  mea  aont  de  aix  moia  pour  lea  loyera  de  maiaon."  ;  Un 
peu  plus  loi^,  au  No.  276,  il  ajoute :  "  La  Contume  de 
"  Faria  n'ayant  pas  limits  le  nombre  de  termea  de  loyer 
^^'  pour  leaquela  peut  Atre  faite  la  dito  gagerie,  il  y  a  liea 
"  de  penaer  qu'elle  peut  ae  faire  pour  toua  ceiU  qui  aont 
"  dua  an  aeigneor  d'h6tel ; "  laissimt  par  \k  entendre  qu'il 
n'y  a  paa  de  difference  entre  lea  termea  de  Paris  et  ceux 
d'Orlfeana. 

En  raiaonnant  per  abturdmm,  voici  on  nous  conduirail 
la  pretention  dea  d§fendeur8 :  un  propri^taire  louerait  un^ 
magasin  but  la  rue  Notre-Bame,  pour  un^an,  pour  le  prix 
-  de  $2&0,  payable  $10  par  somaine  ;  le  locataire,  dana  un 
—  tempaoft  il  serait  presque  impossible  au  propri^taire  de 
loner  k  un  autre,  abandonnerait  le  magaain,  y  laissant 
asses  d'effets  pour  assurer  le  paiement  du  loyer  de  deux 
aemainea  et  dea  fraia  ;  et  le  projirifttaire  aerait  obligd  de 
ae  con  tenter  de  ces  $20  et  dea  frais  et  de  perdre  pluaieura 
moia  de  loyer,  jusqu'au  ler  mai  suivant ! 
Sf  t'Oe  assez  abanrde  ?, 
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out,  do  i«ur  cdt6,  ■oumit  la  qa«tUon  de  droll  nn  om  t«^ 

Lea  aateursun  K«n6ral  M)utienn«>nt  qiiw  lelooaJwre  doit 
iivoir  dans  rimmeublo  loii^  de»  hiuim  m.mhi.w  pour  «». 
rantir  Id  tormo  courant  wt  l«  t.'rmo  k  ^!<rhoir.  Ce  prinoipe 
.•Hi  conflrm<i  par  iiotni  juri»prud«n.!«,  et  iiotammunt  par  ' 
uii  jugement  rendu  lo  HO  Janvier  1886  pur  la  Cour  d« 
IWviaion,  A  Montrt^dil,  dans  une  c:au«o  do  L^nch  v.  Kmim, 
ft  par  Affnel,  Code  den  /^ro/trMniren  if  hmttaim,  i>  140 
No.  201.  ,  ^:V         • 


V  ' 


U  Cour  a  maJntenn  la  uiaie-gagurie  iwur  jnaquau  ler 
raai  Buivant,  aavoir,  pour  6  termoB  meninela. 

Voici  lejagement: —  *        . 

"La  Cour,  etc......  • 

"Oon«id6rant  que  par  bail  fait  et  pa886  k  Montreal;    ' 
devant  Mtre,  Labadie,  nbtaire,  le  28juillet  1886,  la  de- 
inandereBHe  loua  aux  dfefendeur«  pr^Hents  et  acoeptant       A'' 
pour  le  terme  de  deux  mA%m  et  neuf  mois  k  commencerx  ^ 
du  ler  aoAt  alora  prOilHiin  et  maintenant  dernier  pour  le 
prix  et  Bomme  de  #800  par  ann6e  pour  et  duranl  le  dit 
torme,  pay^le  par  v^rroments  menBuelB  de  |26  dont  les       • 
deux  premiers  ftiront  payfcs  comptant,  et  quant  aux  autreB    '  "^- 
A  commencer  le  premier  verHement  an  premier  jour  d'oo- 
tobre  1886  et  d'avance,  rirameuble  Huivant  d6crit  comme 
HUit  au  dit  bail :  "  Un  magasin  portant  num6ro  1664  d« 
a  rue  Notre-Dame,  de  la  cit6  de  Montreal,  comprenant 
"  la  cave,  magasin  et  une  chambre  neule^ent  an-desBU^ 
"  du  dit  magasin  et  faiaant  imrtie  d'une  maiaon  en  pierre    ^^ 
"  A  troia  Jtagea ; "  „         '  '  " 

"  Conaid6rant  qu'il  fut  stipule  au  dit  bail  que  lea  d6fen- 
•^^^  ???^nt  tenua  de  garnir  lea  lieux  loufea  de  meables 
ot  effeta  aufflaanta  pour  i^pondre  4«L4it  loyer,  et  que  lea 
dits  dfifendeura  avaient  le  droit  de  diacontin3Sr-l«-4Mdit 
bail  le  premier  mai  do  chaque  ann6e,  en  par  eux  d^n^t 
avis  par  6orit  k  la  dite  demanderolae  on  repr§aentant  troia 
moia  d'aranoe ; 

"  Oonsid6rant  que  par  et  en  vertu  du  dit  bail  lea  dita 
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d6fendenre  ont,  vera  le  mois  d'aout  dernier,  pris  posses- 
sion  k  titre  de  locataires  dela  demanderesse,  des  dits  lieux  , 
k  eux  loufis  et  y  ont  fait  transporter  des  mettbles  et  effots 
k  peine  suffisants  p6ur  r6pondre  du  dit  loyer  ; 

"  Oonsidferant  que  parmi  les  meubles  et  eflfets  qne  les 
dit8*d6fendeura  ont  fait  transporter  comme  susdit  et  qui 
ont  garni  Terdils  lieui^lou6»  ae  trouvaient  un  cofire  de 
suret6  de  la  manufacture  "  Goldie  &  McCulloch,",que  les 
-dits  d6fendeurs ont,  le  22  ootobre  dernier,  fait  enlever  des 
dits  lieux  loufes  et  mis  en  la  possession  des  mis  en  cause, 
le  tout  sans  le  consentement  de  la  dite  demanderesse. ;   •  v 
* "  Oonsidferant  que  le  dit  coffre  de  sftretfi  qui  a  6t6  saisi 
par  droit  de  suite,  k  \%  pourtuite  de  la' dite  demftnderesse, 
entre  les  mains  et  en  la  possession  des  dits  mis  en  cause, 
fetaitlegage  dela  demanderesse  et  qtie  les  d^fendeura 
n'avaient  aucun  droit  del'enlever  des  dits  lieu^  lou6s,  k 
moins  d'y  laisser  des  meubles  et  effets  suffisants  eri  vakur   . 
pour  garantir  le  loyer  de  la  dite  demanderesse  jusqu'au 
premier  mai  prochairi ; 

"  Oonsid^rant  que  lors  de  I'fimwiation  du  bref  de/saisie- 
gagerie  en  cette  cause,  et  aprds  I'enldvementdu  dit  coffi*^ 
de  8uret6  des  dits  lieux  lou6s,  les  meubles  et  eflFets  de«r 
d6fendeuT8  gamissant  les  dits  lieux  ^taient  insuffisanti 
en  valeur  pour  garantir^le  dit  loyer  de  la  dite  demande- 
;  resse,  lequel  dit  loyer,  de  cette  dite  date  au  premier  mai 
prochain,  s'fildverait  k  la  somme  de  cent  cinquante  piastres 

courant;  \     .  ; 

•*C5on8id6rant  que  la  dite  demanderesse  6tait  bien-fon- 

d^  &  faire  saisir  comme  elle  I'a  fait  }es  biens  meubl^  et 

effets  des  'd6fendeuT8  qui  gamissent  encode  les  dits  lieux 

looM.  ainw  que  le  dit  coffre  de  8uret6  en  la  possession 

dea  mis  en  cause,  et  ce  jusqu'i  concurrence  de  la  dite 

'    somme  de  1160  pQur  loyer  de  six  mois  k  6choir  de  la  date 

*  de  la  dite  saisie  au  premier  mai  prochain ;  et  oonsidfirant 

que  les  dits  d6fendeuird  BOiit  mai  fondte  dans  leurs  d6- 

N  £611866  * 

"Benywe  les  dfifenses  des  dits  dfifendeurs,  declare  la 
gttiirifl-gncwTifl  fftitft  et  pratiqu^e  en  cette  cause  desbiens^ 
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•  meubles  et  effets  des  dits  dfifendeurs  dans  les  dits  lieux 
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loufa  et  BUB  dfiorits,  bonne  ei  valabla  pt  U  aaiflie  pi»T  droit 
de  suite  du  dit  coffre  de  siiret6  en  la  poiuBession  deB  dits 
miB  eii  cause  anssi  bonne  et  valable,  et  ce  jusqu'A  concur- 
rence de  la  dite  somme  de  |150  pour  garantir  le  paieriient 
4^  loyer  de  la^dite  demanderesse  jusqu'au  premier  jour- 
de  mai  prochain ;  .      »  *' 

"  Oo^damne  les  dits  dSfendeurs  aux  d^pens  taz68  comme 
dans  une  cause  du  montant  de  |1&0  et  distraits,  etc. ;  et 
la  Cour  reserve  k  la  dite  demanderesse  le  droit  de  prendre 
en  la  pr^ente  cause  telles  condusions  ou  procfdures.que 
de  droit  "^tir  le  recouvrement  de  son  Ipyer  6chu  et  k 
6choir  de  la  date.de  la  pr^sente  demande  au  premier  mai 
prochain." 

LmgprS  Sf  David,  livocats  de  la  demanderesse. 

St- Jean  4*  Corriveau,  avocats  des  d^fendeurs.  ; 

(j.  J.  B.)  '  .    ' 
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1  f6vrier  1889. 


Coram  Mathieu,  J. 


FRAPPIBR  vJLA  OITfi  DE  MONTREAL,  et  LA  OITfi 
DE  MONTRfiAL,  demanderesse  en  garantie  v,. 
BIJRLAND,  d6fendeur  en  garantie. 


les  dits  lienx 


OiUtle  Montr^l-^Inspecteur  des  h^m—DiniolUim— 
ResponsabiliU—'MfU&riaux. 

JUQft:— la  Qae  lonuue  I'iiwpeetear  des  bAUsses  de  la  ciM  de  If  onti^, 
en  sa  dite  qaalit^,  eontracte  avec  an  tiers  poor  fa^re  d^molir  nne 

^  ratissesaivaitt  les  prescriptions  des  rdglements  maniclpaax,  la  dit6 
de  Montreal  est  rseponsable  do  ooAt  des  travuiz  ainsi  faits ; 

2a  Qiiedanace  cas,  aur  une  action  en  garantie  par  la  cit6  de  Montreal 
contre  le  luropri^taiie  de  la  maison  d^molie,  la  cit6  de  Montreal  devra 
tenir  compte  au  djt  propri«taire  ^e  la  valeor  des  mat^rianx  enlev^s 
par  rinspectear. 

Le  demandeof  a  poursuivi  la  d6fenderesse  sur  compte 
pout  I1S8.20  ptfnr  eJSets  de  commerce  vendus  et  liyr^s, 
oQjrages  fMta,  etc.,  sous  forme  rf'awwwp^t/.  ( 

~    La  d^fisnderessu  ylaida  que  d&lkti  le  mois  de  mars  1886, 


>:■  "^"i*. 


V 


•^ 


1889. 

Pmppier 

'  Oit«  de 
llontrtel. 


88 


UOnTKKklj  LAW  REP0BT8. 


:l. 


-  L :-■.:.. 


nne  Mtisse  appattenant  k  M.  Burland,  rue  St-Paal,  fat 
dMruite  par  un  incendie,  que  les  jr nines  6taient  resides 
dans  nne  condition  dangereuse,  et^ae  M.  BurlaM.eia. 
ayant  6t6  inform^  et  notifi^  d'avoir'd  faire  d6mdlir  ces 
mnrs,  aurait  antorisS  M.  Laeroix,  Tinspecteur  des  Mtisses, 
k  faire  demolir  ces  mnrs ;  qne  ce  fut  sons  ces  circoust^nces 
que  le  demandenr  fut  requis  de  faire  la  demolition  des 
dites  mines  pour  et  au  nom  de  M.  Burland,  avec  I'ententd 
qu'il  surait  paye  d'apres  I'ecftiniation  des  experts  de  Tas- 
surance  ;  que  les  experts  ont  fixd  la  valeur  de  ces  travanx 
k  $50,^^'a88urance  a  retenu  ce  montant  et  a  toujours  dt6 
prdt  k  le%ayer  au.  demandenr ;  que  la  d^fenderesse  n'a 
encouru  a^^ne  rosponsabilit^,  I'inspecteur  des  b&tisses. 
n'ayant  interrenu  que  pour  faire  avoir  au  demandenr 
I'ouvrage  du'dit  Bunand  ;  et  elle  concluait  au  renvoi  de 
Taction.;  ■.■;■.;■-:.■■    '--:  '  '    ■■■■'•,  ^^';,- ■■■'*■/', 

La  ddfeuderesse  en  mSmo  temps  prit  une  actioQ  en  ga- 
rantie  contre  le  dit  George  B.  Burland. 

Ce  dernier  coutesta  cctte  action  Qn  garantie  pretendant 

n'Stre  pas  responsable  de  kr  somme  r6clam6e,  vu  qu'il 

n'avnit  pas  autoris^  et  n'^tait  pas  partie  au  contrat  inter- 

venu  eutre  le  demandenr  et  la  d^fenderesse ;  qu'il  est 

bien  vrai  qu'il  avait  demand^  d  I'inspecteur  d6  l«|rcit6  de 

faire  faire  pour  lui  les  travaux  en  question,  mats  que  90 

i  n'avait  6t6  qu'i&  la  condition  expresse  que  le  cput  en  serait 

'  pay^  par  la  compaguie  d'assurance  qui  avait  assur^  la 

dite  propriety,  et  snivant  revaluation  devdxperts ;  qu'en 

outre,  le^  defendeur  en  garantie  avait  droit  aux  materiaux 

.qui  ont  et6  tiY§s  des  debris,  tandis  que  le  dit  inspecteur 

les  a  tons  enlev^s  au  prejudice  du  dit  Burland. 

La  Gour  a.conda:mn6  la  Cite  de  -Montreal  par  le  juge* 
ment  snivant :—  . 

"La  Conr,  etc...... 

"  CpnsidSrant  que  le  dit  insp^eur  des  bfttisses  agis- 
sait  aloTs  dans  I'execution  de  ses  devoirs  et  que  la  deman- 
"ddresse  en  garantie  est  responsable  de  ses  actes ; 

"  Oonsid6rant  que  la  demand^esse  en  garantie  est  tenue 
d'iiidemfiiser  le  defendeur  en  garantie  pour  la  yaldur  des 
dits  mat^riaut  dont  elle  I'a  ainsi  priv6,  laquella  yalettr 
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est  estimSe  par  John  James  Browne,  architecte,  k  la  somme 
de  1200,  et  par  Onfisime  Frappier,  Je  demandeur  principal,     »«i.pi~ 
4  la  sbmme  de  $87.60,  6gal  au  cout  dii  chatroyage,  et  que     ^«M  ««• 
cette  Oour  etablit  tk  Ih  somme  de  188.20  ;  Mootrt^. 

"  Considfirant  que  le  d6fendeur  en  garantie  a  le  droit 
d'opposer  cette  somme  de  $88.2Q  k  la  demande'de  la  de- 
mandeiesse  en  garantie  et  qu'il  ne  doit  y  avoir  jugement 
contre  le  dfifendeur  en  garantie  que  pour  la  somme  de  $50 ;      . 

"A  rfenvoy6  et  renvoi^  li»  d6fense  de  la  dfefenderesse  ^ 

principale,  la  cit6  de  M'6ntr6al,  et  a  maintenu  et  main-4r 
tient  Taction  du  demandeur  principal,  Onfisimp  Frappier,    ^ 
et  a  condamn6  et  condamne  la  dite  cit6  de  Montr6al  l 
payer  au  dit  Onfsime  Frappier  la  dite  somme  de  1188.20 
ayec  int^Upompter  du  28  avril' 1887,  date  de  I'assigna' 
*^°"  ^'WW^^"^^'^^  ^^®  d^pens,  distraitsi  etc.,  etamain- 
*®"™  fiPP^*i«nt  ladfifense  du  dfifendeur  en  garantie 
Burlalid  jiisqu'i  concurrence  de  la  dite  somme  de  $88.20, 
eta  rMivoy6  et  renvoie  Faction  de  la  demanderesse  en    - 
garantie  pour  ce  liiontant,  et  a  renvoyfe  et  renvoie  la  d6- 

feiise  du  dit  d6fend§ur  Burlandjusqu''^  concurrence  de  la 
somme  de  $50,  et  a  maintenu  et  maintient  Taction  en 
garantie  de  la  den^anderesse  en  garantie,  la  citfi  de  Mont- 
real, contre  le  dit  Burland,  pour  la  dite  somme  de  |50,  et 
condamne  ce  dernier  k  garantir  et  indemniser  la  deman- 
deresse en  garantie  de  la  condamnation  susdite  juaqu'a 
concurrence  dela  somme  de  |50%urant,  avec  inl6r6t  sur 
cette  somme,  A  compter  du  2g  avril  1887,  avec  les  dfepens 
de  Taction  principale  comme  dans  une  cause  non  con- 
testfee  de  fSO.M  a  condamn6  et  condamne  la  demande.  -' 
^sse  on  garant^,  la  cit6de  Montr6al,  k  payer  au  d6fen- 
deur  en  garantie  la  diflRlrence  ^es  frais  de  contestation 
sur  Taction  en  garantie  d'e^tre  une  action  de  |60  et  une 
action  telle  fju'intentfie,  l^quels  d6pens  sont  distraits. 
etc," 

Ouimet;X!omeUier  ^  Emrd,  avocats  du  demandeur. 

Rmier  Boy,  C,  R.,.  avocat  de  la  d^fendpresse. 

Judah,  BranchaudSf  Beauset,  avocats  du  d6fendeur  eh 
garantie.         v-:.;,\^'''V, 

(j.  J.  B) 
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"        •  ^         Coram  "MAfHIEU,  J.    .  ■ 

KENT  ET  AL.  E8-aUAL.  V.  GRANOER. 

:  Faillite—Veute  de  detties'Tactives — Liwes  de  comptes — 
,.  Aevendicatioff.  ^  ^  * 

Jug*  :— Que  daiis  une  faillite,  lomiue  \p  curatenr  dAnent  autorisJ'  vend  A 
Fbrican  public  lea  detteB  act i yea  du  failli,  et  livre  A  I'aclieteur  lea  livraa 

_  ^®  comptea  contenantles  noma  dea  d^biteufg  et  les  d^taila  deadivore 
compteB,.Ie  curateur  ne  aera  paa^ecdvKble  A  revendlquer  enauile 

'•  entre  lea  maina  de  Tachetodrlbea  livres  de  compter  aourpi^lexte 
'  q^'il  ne  lea  avait  quo  prt!t6i^;  le  curateur  n'ayantancun  mteW»tA 

',  fairer  cette  deinande,  et  I'acliieteur  ayant  abaolument  besoin  decea 
livjnea.  ■'■      -■  ■  ■  •  -.     -_••.•    -.'  ffl  '     v..      •     .■■",,?:.. 


ht 


Le  8  mai  1888,  le  defendeur^  ^heta  ^  un  encan'  ptiblic 
les  dettes  actives  4e  Ma  succession  de  Pierrfe  Yallj^e.  xjios 
cnrateurs  stir  paieiaent  tu  prix  d'adjudicaiion  liii  liv*ei^ 
rentes  livres  de  compte.  Dans  le  mois  d'aout  suivant,  les 
ettra^urs  pi^tendaient  n'avoir  fijit  que  pr6ter  cefr  Ihrres* 
au  dit  achoteiiip,  et  sur  son  refus  de  les  rend!^,  piireut 
une  saisierrevendication.  Le  d^feiideur  contesta  cettej 
'saisie.^  •'  ■    .  .        -  ."  ,-,  ^:  :/'' 

Jtes  allegations  mutuelles  de  la  contestation  appaf aid- 
sent  suffisamment.  ddigi  Je  jiigement  suifvant  de  la  Cour 
Sup6rieure:—       .     ^^.  \«  ' 

.^      "La  Cour,  etc... .»"''':- ;:v-  .^-  ■ '^^^;  ;/,  -■■.-' , 

"  Mendu  que  les  demandeurs,' en  leur  qUalitS  d^  cura- 

teurib  dument  nomm^s  aux  biens  c6d6s  en  Justi<^e  par 

Pieifre  Vall6e,  se  ponr^oient  par  saisie-revendication  poilr 

se  faire  remettre  par  le  d^fendeur  cinq  livres  de  comples 

d6]|»endant  de  la'faillite  du€it  Pierre  Vall6e,  savoir :  deux 

liwes  de  vente  oir^^^As  et  deui  grands  liyretr  ou  letters 

'  etun  index  ^cesgraS^  livres  ;  les  demandeurs  allfiguant 

.  qjifrle  d6fendeur  dttient  illfigalomfent  ces  livres  et  refuse 

d^'lesleur  reinettre;  . 

y  "  Attendu  que  le  d^fende^r  aplaidfi  par  une  di^n^ga- 

tion  g6n6rale,  et  par  une  exb^lion,  dans  laquelle  il  alldgue 

qtae  le  8  de  mai  dernie?  (1888),  i  Monlr6al,  11  a  achate  k 


nnencan  public,  fait  paVMycotte  et  Ecr^enClea  dettes 
•ctiyea  (Mkdebt.)  du  dif  Pierre  Vall6r<f«^  avaiTfai 
cession  deeeabieae;  que  lea  dits  deman^^ZavS  ttl 
nomm^a  .urate.™  A  cette  (ailiite  et  que  Marcotte  et  1^6 
ment  ag^isaaient  comme  iJuf  encanteWa  ;  qu'imm6dtte. 

1  '^t^7'^'''  ^''  dema^ideurs  IvL^t  leaSha 

Iivrea  au  d6fendeur ;  qUe  ces  li/res  6t.ient  lea  Tul  i^ea 
aea  crejmcea  achet^eB  par  le  dfefendeur.  et  que  W^s 
Onj^^edermer  n'auraUpaa  achet6  lea  cr^a  Zt^ 
oollectM>n  lu  aurait  m  presqu'impoBsible  ;  quHw 
SS;^?^':  da„s4e  cojn^erce  que  la  veLt^M  , 
ancea  d  a«e  faillite  comprend  les  livrea  danslesquela  sont 
con^us  lea  d6taila  de  ces  cr6ances.^t  q.'eu  Id^a  veu^ 
d  un6  crfia^ce  coinprend  le  titre.de  cettex,r^au^e ;      ^ 

aue^!^^  ^^f  ^  '^'"^*'  ^"  ^'^'P'^^^  *Wt'  «^  «^"^  cause 
que  la  vente-des  cr6ances  ou  dettes  d6  livrts  Jvil^ 
^n^_aet.  faite^par  r^^^^^^^ 


Cam^d6rantqu;fa^^^^  syn* 

^  du^a  aux  bieua  du/dit/pi^rre  M6e.  ^utehdaient  ^  * 
arec  les    cr6anc^7:  l4a  livres  irifimeK  eTq£    e  S^' 

djjndremdnf  du  fait  ^Ue.aur.paiefaeut  du  Ui^  d'acouiai- 
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<^.«.  w7^'   *"    ^^  "  ^^'  Prouve^et  ddmis  -jn^e  par  lea 
dematfdeuraq^e  cea.livr^i  u^  cpitiennent  queTes  noms 

de  c^ifebite^„.et^u^lasdemau4iranV>nt^^^^  I 

femll  .•,^^°'-  ""'  "™  Po«  Itjs  crfianciera  ^e  la  '  > 
failhte  qu'ila.repr&entent.  uou  plus  qu6  Rour-r^Ldout "  ^' 
ils^nt  veudu  toutes  lea  crfiancea ;      \    \^      ''^«e.donfr 

,.  "Consid^rant  que  le  seul  iuterJl  I  avo&  L  difai 
J^s.  d^^3  la-  preuve  faite  au  d^,  JTle"^^^^ 

•,  "^«d6rattt'que  par  Particle  18  du  Ctede  de  Prii  ' 
■dure  Civile  il  eat  d6cidfi  gnft  pni^  fbrmoi  uue  IrniS- 
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en  justice,  il  fiiwt  y  Avoir  "'irftfirAt,  et  qu'il  rteulte  de  cette 
disposition  qa^to  Tabseuce  d'nn  int^r^t  qtielconqtae  celnt; 
qui  reclame  Tex^cntiOn  d%m  obligation  est  tenn  d'dtablir  v 
son  droit  absoln-; 

''  Gonsid6rant  qi^e  les  demandenrs  nWt  pas^Stabli  leur 
l^roit  anx  livres  par  eux  revcindiqn^  en  cette  cause,  non 
plus  que  I'intdret  des  crfeanoiers  du  dit  Pierre  Valine  ji 
avoir  les  dits  livres ; 

"  Gonsid^rant  que  le  d6fendeur  a  absoliwnent  besoin  de 
ces  livres  pour  fairp  la  collection  des  crfeances  qu'on  lui  a 
yeudues  et  dont  on  ne  lui «  pas  donn6  les  comptes*  d6- 

taill^s ;  '  / 

"Gonsiderantque  sous  les  circonstances  sp^ciales)  de 
cette  cause,  coustateesjau  dossier,  les  demandeurs  ne ^peu- 
veut  fetre  declares  maintenant  les  proprifctaires  de  ces 
livres  et  en  obtenir  la  possession  t        '         ^         , 

"  Gonsid^rant  que  les  ddt'enses  du  dit  d6fend/ur  sont 
bien  fondles  et  que  Taction  et  saisie-revendication  des 
emandeurs  sont  mal  fondees ;  ' 

maintenu  et  maintient  les  defense^  du  dit  d6fen- 
deur  (&i  a  renvoyfe  et  renvoie  Taction  des  demandeurs  ,avec 
d^pensXdistraits,  etc."  ^^  .  '}    t 

RobieU^x,  Fortin  Sf  Racher,  avocats  du  demandenr. 
,    P.B.  taviolette,  avocat  du  defendeur.  » 
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Coram  JiTrfi,  J.  ' 

'      GADBOIS  V.  LA  CITfi  Dfi  MONTRf;AL. 
I  -^^ommagv^-~-Pdmpi^ 

pourront  causer  le«  pompier,  .llant  .u  feadan.lenr  voZ"r^^^ 
|Olpehe  n.eit  ionn^  pour  metlnt  le  public  en  i;afd«.  j^ 

t*26nian88t;  lechefdes  pompiers.  Patton,  Be  ren- 
dait^A  uu  iftcendi^  par  la  rue  Craig,  dans  une  voiture 
ordinaii-e  que  ri.ii  ne  distinguait  i  la  voiture  6tait  meu6e/ 
*  une  Vitesse  excffesive '  par  le  pompier  Ford,  et  aucune 
cloche  ou  aucun  autre  avei:tis8em«nt  n'fitait  donn6  eil 
Dubuc.  ,  •«»!  V  r 


fvi^rV*  voiture  arrivapr^sde  1*  rue  :c%peau,',^le 
•  frappa  ledemand^ur  qui  traversait  alots  la  rue  CraiJ  le 
r^v^sa.  iui  cassalajambe^tluiinfligea  des  bless^ 
gtaves  qui  1  emp6ch6rent  de  travaiUer  durant  plusieurs 
l^^$m       ^^**''"  '"  dommage  contre  la  dfifenderesse 

^^La  d6fenderesse  plaida  par  une  dfifense^aul^  en  fait' 
et  une  allegation  de  non-responsabilit^. 

LaCouramaintenue  Taction  pour  J450.  par  h  \iuge. 
ment  suivant :—    ,  '  .  /      •      •*^^^ 

"LaOour.etc......  '  \    7  \ 

^"  Attepd^  que  le  demandeur  se  pourvoit  en  dommages 
oontre  la  cite  en  rai^on  de  ce  que  le^^  26  mai  1887;  ka  mo- 
ment  ouil  traversait  la  rue  Craig,  pris  de  la  rue  Cam- 

S^^f/^^''!ff^'.^'**  **"«»*"  du  feu  (qui  est  sous 
le  ctftatrMe  de  la  d6fenderesse)  conduisant  le  chef.  Patton 

se  rendant  A'un  incendie.ra  fra^S  et  renven,6.iii  Hfli: 
S  «^^*5*r  contusions  et.lfl>risant.une  Jambfce 
qmU  rendu  incapable  de  trJItller  pendant  plusieU 

iilT^  q;elfd«mandeur  all^gue  ppfeialement  que 
lore  de  cet_aoci«i«»»*^tt  *»*♦«  »"»i* ^.^x  ^^         .  > ..      ^ 


•  'I 


■-:ft 


*  X-i 


irONTREAL  LAW  REPORTS. 


■  /•  • 


UM. 


MoDtr^al. 


if 


i 


l\^. 


cloche  ou  autre  appareil  pouvant  donner  I'alarme,  que  le 
oidboit'  chef  dea  pompiers  conduisait  son  chevi|l  A  une  vit^ae 
erceaaive,  dfepassant  de  beaucoup  celle  permiBe  par  lea 
riglementa  et  sans  prendre  lea  precautions  exig^es  par  la  » 
loi  ot  commaudfies  par  la  prudoftco ;  et  que  par  suite  la 
dfefenderesse  est  responsable  du  tort  subi  par  le  deman- 

deur ;,  ■ '  \/ 

"  Attendn  qufe  la  clfifenderesse  tionteste  cette  demand©, 

niant  les  faits  allfegufis  et  repouswmt  la  TeaponaabiUtfe 

qu'on  lui  attribue ;  "~  ^  '  ' 

-   "Attendn  qu'il  est  6tabli  en  preuve  que  le  demandeur 

a  6t6  renversfe  et  blessS  comme  il  le  soutient,  par  la  voi- 

ture  conduisant  le  chef  Pattop  ;  que  cette  voiture  allait 

alora  A  toute  vitesse  ;  qu'elle  n'6tait  munie  d'aucuile 

cloche  ou  autre  signal'  pour  doni»er  I'alarme  et  pr6venir 

les  citoyens  d'avoir  A  lui  livrer  passage,  et  que  rien  dans 

I'apparence  de  cette  voiture,  qui  n'6tait  qu'une  16gAre 

charrette  ordinaire,  n'indiquait  sa  destination,  ni  la  qua- 

lit6  dea  personnes  qui  s'en  servaient ; 

••  Attendu  jque  mdme  ea  admettant  le  foit  affirme  par 

le  chef  Patton  et  le  pompier  Ford,  que  lorsqu'ils  sont 

arrivfes  A  la  rue  Campeau  une  voiture  de  bonlanger,  qui 

traversait  la  rue  Craig,  les  a  forc6  de  ralentir  Tallure  de 

leur  cheval  et  que  cette  voiture  a  du  leur  cacher  la  vu? 

du  demandeur  qui  traversait  cette  rue  en  mftme  temps," 

en  sorte  qtie  lan9ant  de  nouveau  leur  cteval^au  moment 

ou  la  voie  6tait  redevenue  libre,  ils  se  sont  .trouvfis  k  ne 

pouvoir 6viter  de  frapp»r  le  demandeur;  cette  circous- 

tance  ne  saurait  exonfer^  la  d6fenderesse  de  la  responsa- 

'  bilit6  iui  incombant  pouf  Ija  conduite  k  une  vitesse  excess 

sive  de  cette  voiture  dont  rien  n'indiquait  la  destination 

**  Attendu  qu'il  est  d'ailleurs  admis  par  le  tfemoin  Ford 
4uim6me  qu'une  qloche  d'alarme  aurait  pu  avoir  pour 
eflFet  d'atfirer  I'attention  du  demandeur,  et  par  suite  de 
prfvenir  Taccident  dout  il  ae-plaint ; 

"  Attendu  q^'il  y  a  dans  cette  circonstance  nfegligence 
<jt  faute  de  la  part  de  la"  dfifenderesse  et  par  suite  respon- 
sabilitfi;  .'         '     ,     .-  A 
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"  Attendu  qut^lo  domad^eur  a  prouv6  ^ju'il  a  6t6  foro6 
de  rtBter  prta  d'un  mow  ^^^I'Jbdpital,  qu'il  »  6tq  onsuito       -    - 
longtemps  Honstraiteio^oiitet  incapable  do  vaquer  A  b08    jj^ij^ 
affaires  et  A  son  commorce,  ot  qu'il  est  6tabU  par  leg  m6- 
decins  qu'il  s'ficoulera  d«  6  k  8  mbig  avant  qu«  U  deman-' 

C  deur  paisse  reprendre  bob  oooapations  ; 

*•  Attendu  qu'il  appert  auHBi  d  la  preute'  que  le  doman- 
deur  faiBai^  un  commerce  lucrati^taif  I'achat  et  I'axseventB 

»  do  chevaux  et  qu'il  y  a  lieu  d'6valufr  ^  |&0  p,»r  mois  au 
moiUB  le  profit  qu'il  pouvait>.fairo,  co  quij  pour  8  moiB. 
donnerait  $400;  qu'il  convient  d'lyouter  k  cetle  Bomrao 
#25  pour  fraiB  du  mfideoin  et  |25  pour  autres  d6penB ; 
formant  en  tout  i|460  pour  laquelle  Bomme  -le  demandeur 
etait  fondd  i  Be  pourvoir ;  '    ^        ;       ./ 

"Renvo^l  la  dfefense,  condknane  la  dfifendereBse  h  ' 
payer  au  demandeur  la  dite  Bomme  do  $460  ^ura^y^c 
int6r«t  du  ier  septembre  1888,  jour  de .  I'asflignaW  et 
les  dfepens,  distraitB,  etc7V  ,'        '         •' 

Geoffrion^lporion,  Lafleur  Sf  Poirier,  avocats  ^  deman- 
deur. N  . 

Bouer  Boy,  C.  R.,  avocat  de  la  difenderesse.  .  ^      *  -  , 

(j.J.  B.)  '  \  ■>"'  ,'    "  ,        • 
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Coram  JsTTi,  J. 


:  GOULD  V.  LA  OITI:  DE  MC|JJTB£AL. 

^^  CUi^e  MotUr4al—Trottoirs--mminage. 

JuG4:-Que  1«  cit6  de  Montrial  est  reaponMblfl  de  ViUA  dm  troUoin  vl».- 
irvto  de.  march*.  paUica,  et  que  lonqn'on  aooident  arrive  par  W 
manyaU  «tat  de  fie»  trattoin  qui  ne  seraient  ni  oonvertB  de  oendre  nl 

«XHip*.de  maaiiwA l«.rendrB  non  gllawnta,  la  dt6  de  Montreal  de?<i> 
payer  w  dommage  qui  «n  rtaaltera.  '  .' 

^  ^La  demanderesse  aUdgue  que  le  8  Janvier  1888,  eile 
alia  all  march*  St-'Antoine,  lequel  est  l|^ropri6t«  eCjioat 
le  oontrdle  excluBtf  de  la  dSfenderesse,  pour  y  acheter  lea'' 
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choAoa  n^uuBsaii^s  &  U  vie  ;  qn'en  poittiant  Nur  lu  (rottoir 
en  fac^  de  oo  tnaimh6,  ello  tomba  et  He  fractura  la  cl»> 

\icale  et  se  contuBioutia  4  prluihrnrs  imdroita  de  son 
corptt ;  qae  depois  c«  tempt  elle  a  4t6  mafade  ot  sons  lea 

^/^(oini  fohtinnola  d'un  m^decia,  et  qn'elle  a  iiouffert  de 

'  grandoB  HQufTranctiS  ^  »Qn  Agt)  avano6,  ce  qui  Ini  a  aoMii 

,  occaaionni  des  ^ttea^'f^aQiaireB ;  que  oette  chatd  'Alt 
canape" partT'iTM^falH  6tat  da  trottoir  qai,  qaoiqa'il  fat 

'  entre  9  heareaet  10  hearet  da  maUn,  n'6tait  ni  nicoavert 
de^cendre,  nrfukill^  de  manidra  &  le  rendre  paasablo,  qa'au 

:  coptraite,  H  6tait  ^ii8tla^t  qt  d^na  un  6tat  dangereux. 

:  HlUe  r6clamait  done  par  son  action  |6,000  de  dommag«8. 
La46^end^e88e  plai^a  qa»le  n'af  ait  jamaia  6t6  notiflie^ 
da  maayais  6tat  du  t<ot(oir  ea  ^aestion  ;  qae  va.la  rigaear 
de  la  taison,  il.a  6t6  impoa^ible,  maljOfrd  tons  lea  aoina  poa- 
aibleq,  de  tenir  le  dit  trottoir  @n  bon  6tat  (  qne  la  deman-j 
derease  n'avait  paa  pris  lea  prfcoaationa  in^cesBairea  poar- 
fl^  prot6ger  contre  lea  accidenta  auxqaels  eont  expoa^a  loa 
l)i6tonB  dtirant  rhiTer,  '•t  la  dfefendere^e  n'feat  coupable 
d'aacune  negligence. 

La  Goar  a  accord^  #200  de  dommaget  ^  U  demaa^ 
resfepar  lejogenrent  8aiya.nt:—  m 

:      -^'.La  Coar,  6tc>;..M  *  .       ' 

;  "  Atteada  qae  la  d^manderease  ae  poarvpit  en  dom- 
magee  centre  la  yille  de  Montrfeal,  A  raison  d'une  chute 
qa'elle.  a  faite  le  8  Janvier  1888  en  poasant  aur  le  trottoir 

'  du  taarchfe  St-Antoine,  lequel  est  aous  le  contr61e  et  la 
garde  dea  enoployfea  de  la  cit6,  chdte  dana  laqaello  elle 
a'eatbrisfi  la  clavicale,  ce  qai  Ta  privfee  pendant  long- 
tempa  de  Tnaage  de  aes  braa,  I'a  emp6ch§e  de  Vaqaer  k 
aes  occupationa  ordinaire^  et  diminae  conaid6rablement 
a^s  forceapbyaiqaea  ;  *  ,•  *  ' 

"  Attenda  qae  la  demanderesae  attribne  cet  accident  k 
In  negligence  de  la  defenderesse  q»i  ti'»  »»  fa»'  mettre  de 
lacendre,  ni  codper  la  glaj^e  qai  cotivrait  oe  trottoir ; . 
'•  Attenda  que  la  deiendereaae*  conteate  cette  demande 

:  et  repouaae  la  reaponaabilit*  qu'on  veut  lui  attrifeuer, 
diat^t  que  ce  trpttbir  Wait,  au  jour  indiquS,  en  bon  Mat,, 
qiie  la  defendereaae  n'a  paa  6t6  notifi6e  qa'il  f&t  dange- 


'w">rp',^' 
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r«ax.  et  que  .'il  I'fit.jt  col*  itait  dA  A  dM  o.iw«i"otlmtt«. 
riqufl.  incdntrfllablea  ;     ,•  o»niMe 

"Attende,  qtfii  e.t  ^tabli  en  preuve.  dabord  par  le 
t^moin  (.owettft  pour  la  dem«ud«  et  plu.  particuliAr«. 

qae  lo^^de  1  acc.denf  arriv6  A  la  dfemanderewe.  1«  trottoi; 

Tl     <^»;i  fut  alor.  neuf  ou  dix  lieure.  dAatin.  il^; 
avait  pas  de  cendre  A  cat  endroit  et  qae  U  glace  n'y  avail 

.   demandereMe  devait  paaaer  lA  pour  tra're^er  le  mLli* 

qu  aprA.  1  accident  IWiatant  clorc  du  dit  march6  eat  venu 

mettre  dela  cendre  A  cet  endroit.  et  ce  vera  on»e  heure. 

..  du  matin  •«ulement ;  "eurea 

1  "/*?««^«  .<i««cem«roh6  «ait  aoiui  le 'contr6Ie  et  la 
g»rde  immMiato  d'employ^a  de  la  citA  apAoialemont  char- 
gii  de  aa  tenue  et  dej Vntretien  des  trottoira  Ten vironnant 

qu«vlad6fendore88e  fAten  dmeure  de*  prendre  lea  pi*. 
.ZnTl'anlT  ^'^^^^^^^^  dea  piAton.  A  JStf 

)l^\t^^  T  ^'  ^**'«^d«'««'e  »'a  PW  priuv6  que  I'Atal 
delat«mp6rat«re  fut  tel  qa'ileut  6t6impoadblede  rendre 

Tur^f  r„  I'r '"'""  T'^'^"''  '•'P'^^-  E^montre  qu'il 

r^ie:tip:;:rr  '^'''''  p^^^i^^^^i^^ 

"  Attenda  qw  dana  cea  circonstancea  la  n6gl%enoe  et 
la  faute  de  la  d6fende«aae  aout  fitabliea  ek  q«\?  const 
qnence  la  responsabilitA  A'impoae  ; 

«h1^w"*^"  q«e  la  demanderease  a  prouvA  qu'elle  a  con- 
«d6rablemen(  aouffert  de  cet  accident  et  qt  'elle  en  a  aubi 

orSr^^T  ^*  ^""'''  Phyique.,q«i.  vu  aon  Age.  aera 
probablement  permanente  ;  qu'elle  a  AtA  kngtem^  aou.  ^ 

de  ;^rbi^.'""''*"'' "'  *««»Po«»i~'»ent  p,ivAe  de  1 'ua^e 
piiiah^**'**"*  '^  domma^a  Irl^a^me  le  deux  cenf     - 
"Benroie  la  dAfenae  et  condamne  la  <iAfender«»e  4 
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ma  '  |My«r  1^  U.  deii}»ndor«iiM  U  ditu  lomiliii  d«  |200  avoo 

"tj**  till6r«t  du  19  Janvier   IH88.  jour  de  rii»igii«tioii,  «t  lea 

lii!!.lA  «i6peim  d'mie  •ciUm  de  o«tte  vltmrn^  diMtraiU.  etc," 

;  *   Qvtitm  Sf  B^ittrd,  avmats  d«  I*  dc^mauderoiiae. 
"^^  liMMrr  /{fiy,  Q.  R.,  Avoofti  d»  U  46t«»od«r(S«M. 

"■.it^iii;:'"^  iiiii         , ■■'    'ill    j'  "      *"     # 
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/      '    _     DE^B  ▼.  FRfiHETTR     - 

imk  I— lo.  Qu'un  vemlflur  qni  n'«  pM  acoonlA  auoun  d^Ul  Si  potir  livrer 
1m  cIuww  v«n(lu«8,  tiiut  le  <l*liil  <ino  I'nehetBur  ^rend  pogr  h)  p»y«r 
et  «|U«  I'obllvKtion  de  d^livrar  Ae  nstt  (j|u'«pi^»  Ui  iNii«m«nt  ^ 

So-  Qw»  lortqu'un  vendear  n'eiit  pw  prtt  i  livrer"  U  chom  vendua  d«ns  le 
d^lai  convaoti,  r»c(i«t«ur  ne  pout  prendre  •viiii(n((e  de  ce  d<>r<vit 
qu'apWl  Avoiffalt  deeoflVes  r^elle*  dtf  prix  de  vent& 

lie  demandeur  allj^gne  ane  vento,  par  aqt©  notarii  du  4 
septombre  1888,  ..d'une  patoute  pour  una*  pluiche  d  re- 
passer,  avec  100  plan^^  ^  repasser  faites  suivant'U  ^ite 
patunte,  lesqaelU's  devaieut  6tre  livr6e»  sont  U  jdurs, 
pour  la  somme  de  $180  payables  jiur  livraison,  se  d6cla- 
rent  prftt  d  lui  livrer  les  oboses  vendues,  et  concl^tA  une 
condamnfttion^nr  le  prix  de  vente,  savoir,  |180 ;  il  t\\^ 
guait,  ei^  outre,  spteialemeni  que  le  21  septt^bre,  le  d6- 
fendeur  s'fetaot  pr6sent6  pour  pr^hdre  Hrraison,  le  dpman- 
deur  se  d^clara  prdt  k  In'i  livrer  la  dite  patente,  ainsi  que 
la  plus  grande  partie  des  pianchieji,^  et  que  pour  ce  qi^  an 
restait,  il  le  lui  livrerait  le  soir  ni^me.oa  le  lendemaan,  et 
que  le  di§fendenr,  sans  offrir  aucun  »rgent  liU  demandeur, 
quitta  fmm6diatement  la  maison  du  deioandeur.,    \  ,    _ 

Le  dSfendeur  conteata  ra^tion  d6o)ttranri  que  le  ddman? 
deur,  par  sa  negligence,  n'avait  pu  lui  liTwr  lea  ohosda 
vendues  dans  le  d6lai  8pfecifi6.au  dii  contrat,  et  qua  niain- 
tenant^  il  ne  pouvait  plus  rien  exiger  de  lui ;  que  te  d6- 
iendenr  avait  le  droit  de  faire  rfesilier  le  dit  oontrali  qtii, 
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(lailUan,  vu  ■«  n«tnro  coiiiraoTOl»!«,«tdt  r^•^i«  iV'  plein 
droit:    Fran.Mr.v.  aor.iu..    U  L.  (J.J.Ugi  J^^i^i^  ^ 

U  (lour  «  tnaintenil  Paction  par  1«  lugera«iit  suiviml: 
"U(bur,  «to......  .  ,^,       .,;^^,  ..■.       -..:',   ./'- 

"  Attcndu  «|u«  U  demandeiit  rAflJain,*  dn  d^fendear  U 
8omm«ao  1180  homttnv  6Uut  lo  prix  iitipul«  dotm  I'aoto 
imM^le  5dti  ik'pt«mbre  lH88,d«vant  Mtr«.  auraiid.  iiotairo, 
par  leqnel  1«  d«mand«ur  vpndit  an  d«f»jiidour  uii»  [Mteiitu 
ponr  an«)  plauche  k  igM|y>ottant  lo  No.  ^00 1 ,  ot  dat6o 
da  12  ttovombm  l»lg^||^te  lV,te|>d«e  de  la  proViiwj 
do  Qa6»>«c,  av««  d«g||r,gApla,,che.  &  rypanaer  laitfla 
d  apr*«  la  ditft  pat6nWnjW||^hoiYit  et  vingl-troii.  p«tit«ii 
planchu*.  la  dito  jMitP|C?rl«»  plauchei»  «>t  lea  adchoiw 
livrablfB  aouii  rjninjjo  joara  do  lu  dftl^  du  dil  uote,.  «t 
payahlea  au  prii  BUadil,  aur  liVraiiiou  •  * 

"Attoiidu  qit.!  k'dtt  d«mand«ur  alloguo  qae  lo  21  d^l 

H^ptombre  dflTiiior  lo  d«loiid«wr  m  prusoiUa  oHez  le  de^ 

mandear  poor  r6clamor  livraisoii  d»«8  cHoaes  ainai  ;reii- 

da^a ;  que  le  demaiidour  *«  dferlara  prAt  ii  lui  reon'ttre  U  ' 

ditto  patonif  et  la  plua  grand*-  parti«  dug  iUanohuH  ot  a^- 

choirp,  ({iaaut  que  lo  rt^aU^  twrait  pr6t  1«  londomain  au  plus 

lard,  lea  onvriefa  ayant  m  ettii)6uhC-«  do  terminer  lea  diies 

plawohea  pour  le  jour  in*m« ;  macaque  lA-deaaua  le  dfileii*^ 

deur,  8*118  offVir  aucnn  argent  au  demandeur,  ou  }e  mettre 

autrement  .en  demeute,  W  fit  8ignifie^||n  protAt ;  que 

depuii  le  21  de  aeptembre  dernier  le  l||PL4eiir  a  tou- 

JQUW  6t*  pr^t  ik  liyrer/lea  dits  eifeta  au  dAfeud^r  et  qu'il 

Tea  a  averti  par  prot^t.  ae  declarant  prAt  4  lui  payer  tou« 

le8  dommages  qu'aujrait  p«  lui  causer^e  retard  do  viugt- 

quatre  heurea  dW  la  litraiaon  d'lie  partie  dea  ditea 

1»Iiaiche8;    ^   ,.       /■       ,. ^    \     >    ' 

V  Attea4,n  <iue  Ie/d6fei|de6]if  plaide  en  Bubstance  que  J» 
dei^andeur  ayant,  par  aa  ii6gligence,  man<ju6  d'acoomplir 
lea  conditiona  du/dit  contrftt,Cue  peut  rien  exiger  da 
dtfenddur,  et  que/ce  dernier  a  droit  de  demander  la  r6ao- 
Jntion  de  la  dite /veute,  ai  toutefois  elle  n'est  pas  r^aolne 
de  plein  droit ;  ^ae  4e  lait  lea  efieta  auedita  n'ont  paa  6t6 
Voi,V.  8LG  ^  4 
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pr6ts  k  dtre  livT^s  le  2l'septembTe  dernier  mttfa  seole- 
ment  le  29  septembre  dernier,  jour  ou  il  a  protests  le  d^ 
fendeor;  que  la  veiate  de  ces  effets  6tait  faite  pour  an  ^ 
,8eul  prix  et  ique  le  d^fendenr  avaii  droit  de  refuser  d'ac- 
cepter  la  liVraison  d'une  partie  d'iceux ;  que  le  retard 
all6gu6,  n'a  pas  6t6  cau86  par  fofCe  majeure,  niias  par  la 
'      negligence  dU  demandeur ;  *. 

>  "  Gonsid^rant  ^'il  est  bien  vrai  et  que  le  demandeur 
admet  qu'il  n'etai|pas  prdt  A  livrer  les  choses  venduea 
dans  le  d^lai  iix6  p6ur  cette  livraison,  et  lorsque  le  d^fen* 
deur  lui  en  a  ffut  la  demande,  mais  que  par  I'article  1496 
du  Code  Civil  le  vendeur  n'es^t  pas  Mhu  do  ddlivrerla 
chose  si  I'acheteur'  n'en  paye  pas  le  prix,  k  moins  que  le 
vendeur  ne  lui  ait  accbrdd  un  d61ai  jiour  le  paiement ; 

"  Gonsid^rant  qu'il  n'apparait  pas  que  le  demandeur 
ait  accords  un  d61ai  au  dSfendeur  pour  le  paiement  du 
>    prix  de  la  dite  vente  et  qu'il  6tait  cons^quemment,  aux 
termes.4e  ceC  article,  ienu  de  payer  le  prix  au  demandeur 
^.avant  d'exiger  de  ce  dernier  la  livraison  des  choses  ven- 
dues ;  ' 

"  Gonsid6rant  que  la  mise  en  demeure  faite  au  deman* 
/deur  par  le  defendeur  de  lui  livrer  les  choses  vendues  ne 
ne  pent  ^aloir,  vu  que  dans  le  temps  de  cette  miso  en 
dumeure  le  demandeur  n'avait  afcune  obligation  vis-a- 
;       vis'  du  defendeur  quant  a  la  deiiyrance^des  choses  ven- 
dues, Vu  qu'il  n'avait  pas  6t6  pay6  et  quo^e  defendeur  ne 
lui  offrait  pas  alorsle  j^rix  de  vente ;     v 
'*  GonsidSrant  que  le  vendeur  a  pour  livrer  les  choses 
'    .vendues  toiSl  le  delai  que  I'achieteur  preiid  |K>ur  le  payer, 
^  et  que  I'oblig^ation  de  d^livrer,  ne.  nut  qi^'aprds  le  paie- 

Vi^^t;  '  ■      '     ■"'■   -^    ■        '  '  *• 

"Gondderant  que  les  defenses  du.d6£mdeur  sont  mal 

fondles  et  qtie  Taction  du  dit  demandeur  est  bien  fondde ; 

"  A-renvoy6  et  renvoie  les  plaidoyers  du  4it  defendeur 

Bt  a  maintenu  et  maintient  Taction  du  demandeur,  eta 

donne  et  donne  au  dit  demandeur  acte  de  sa  i^laration 

qu'il  est  pret  &  livrer  la  totality  des 'wioses  vendues,  ^t  a 

^  :.,  condamne  et  cOndamne  le  dit  dSfendearit  payer  au  dit 

j>  depuLCtoar  la  Uta  Movm^W^lWW&o^X^i  h  60takptoT" 

■' ■  -■■'.''■  ■  ■     .'^ '■  V  """  ■   "  '■    '"'"■■■    -  '/^■.  ' ,  ■  :■ 
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du  12  octobre  dernier,  date  de  1 'assignation,  et  1<»  d§pens, 
distraits,  etc."  *^    i 

Monk  4-  Rayttes,  avocafs  dn  demandeur;* 

2)ai«i/,  Dewera  4.  ;^ert;a<»,  airocats  du  defendeur. 


%:^ 


Coram 


■\ 


18  marsl889. 


KBEAtr,  J. 


LA  GOMPAGNIE  DE  OHEMIN  DE  FER  DE  ONTARIO 
ET  QUEBEC  V.  LES  OtIRfi  Err  MARauSlE^ 

ZSm  ^^^'''^''^  ''^  ste.aXd^ 

miai—NulUte.         . 

i  '^"'t7„*l?!Jt '»  ««'*f '"V""  dW  r«qu6te  demandant  A  4re  pay^e  du 
^         montant  d'umMentencd^arbitrale.  A  m^me  le  depAt  fkU  par  unj  com" 

r«gn.e  de  prendre  une  action  ennullitg  ,|e  la'dlte  sentence  erd^v 

-a  Que  d  api«ii  1  Ac^,  Refondu  des  chemins  de  fer  (42  VicL  ch  tf^  Im 

3a  Que  I'on  ne  pent  faire  mettre  de  c6td  nne  aentenm  arhitr.!- 

qne  le  montant  «xx,«l^aerartexce»ir.r,e12Sd^^^^^^^  , 

tion  faoaae.  ou  tepoaant  sur  une  fausae  base.  '  •??•««'»• 

,"         -.  ,  ■»•*■.. 

U  compi|gnie  demanderesse  fit  fai^e  ^on  ghemin  de  l^er 
sur  le  terrain  des  d6fei,de«rs.  et  pour  r6gler  lliidemnitfi 
aleurjtre  accord^e.  de«  4rbitres  fiirent^'Lowmfis  de  p„t 

arbitrale  fut  ex6cut6e  Ie4riaar8  1887,  devant  Marler 
notaire.  et  elle  fot  sign6.  par  deux  des  arbitres.  accordanS 

I^demanderesse  institua  alors  une  action  ii,ttrfa^^^ 
annuler  cette  sentence  arbi^e.  se^basant  suVles  faita 


1W9. 
VrMeft^, 


» irow  mow  aprts,  aans  que  le  d61ai  eAt  ^t6  rtgu- 
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liAtement  prolongfe ;  que  I'arbitre  de  la  compagnie  n'ayait 

*<*•  pas  8ign6  la  sentence  et  n'avait  pas  6t6  mis  en  demeure 

•'"•de  la  signer ;  qu'il  ue  parait  pas  que  la  denianderesse  ait ' 

*6t6  mise  env4emeure  de  faire  sa  preuve ;  qu'en  9atr<  la 

sentence  6taitwis6e  sur  une  mauvaise  apprfeciation  des 

faits,  et  que  les  arbitres  qui  out  sign6  le  rapport  ont  eu 

des  consultations,  communications  et  entrevues  avec  les 

dC'fendeurs  4  I'insu  de  la  compagnie;  etpar  leur  action 

cettedemi^re oflfirait  |l,2t0.    ■■■,;'- '\:" ,  ''.;:>.:■•-'■;"  ;-/,..r;'  ■'' 

Les  dfefendeurs  plaid6rent :  lo.  litispendance,  puree  que 
la  compagnie  ayant  fait  ui^6p6t-de  |15,000  pour  prendre 
possession  du  terrain  expropri6,  les  d6fendeurs  auraient 
fait,  le  80  mars  1887,  une  requfite  pour  toucher  le  mon- 
tanl^  de  la  sentence  irbitrale,  et  que  la  compagnie  aurait 
alors  contest6e  cette  requfete  en  all6guant  les  mSmes 
moyens  que  ceux  invoqu6s  dans  leur  action,' et  que  cette 
^_  requfete  serait  encore  pendante^;  2o.  que  les  procfedfes  des 
arbitres  ^taient  r^guliers  quant  k  la  forme,  et  qu'ils 
avaient  eux-mdmes,  duc'onsenteipl^M  des  parties  pro* 
long6  le  d6iai  pour  rendrii?  leur  winti^^  3 

La  Cour  amainteiiu  la  sentence  dos  arbitres  par  le  juge- 
mentsuivaut: —  .  '     ;:     ;  >    -, 

"La  Cour,  etc... i.. 
. "  Attendu,  etc.  (/otZs  <fe  to  c»««e) ;        '      . 

"G6nsid6rant  que  le  premier  chef  de  la  defense  ^ist 
mi^libndge,  qu'il  n'y  avait  pas  lierf,  dans  I'espece,  au  plai- 
doyer  de  listbpendance ;  que  le  fa^t  q«e  la  compagnie 
denilidBresse  avait  contests  la  re^n^e  des  d6fendenrs 
demandant  le  paiement  de  rindemnw^  constat6e  par  les 
arbitres  ne  pouvait  empdcher  la  dite  compi^ie  de  porter 
la  pi^sente  action  dont  I'objet  est  de  fa^fe  anbuler  la  sen- 
tence arbitrale  m6me  ;     .  ;i 

"  Oonsid^rant  sur  le  deuxieme  chef;  de  la  defense,  que 
la  dite  sentence  arbitrale  parut  revdt^e  de  toutes  les  for-^ 
malit69  requisds  et  parait  avpir  6t6  j^^gnlidrement  pro- 
noiic6e  par  les  dits  arbitres ;   •  ^vi   °       \ 

'*Gonsid§rant  que  par  les  dispositicHis  de  I'Acte  I^- 
fondu  des  chemins  de  fer  (42  Vict.,  c^^  9)>  il  est  donnfe 
poiiy«iT»W(  arbitres  de  px0ioiiger  led^Ga  parent  oi^- 
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nairement  fix6  poor  la  j;>roiioiiciation  jie  ledr  sentence      , 
arbitrale  ;«qne,  dans  Tespece,  les  arbitrei  parais^nt  avoir ^ ''•J:'*** 
rfeguliirement,  e«,  dn  consentement  des  barties;  prolongs  ^^^^•^■ 
tel  d6l^  ;  et  qu'en  consfiquence  Tobjeotic^^rtncipale  sou 

lev6e  par  la  dite  compagnie  dem^nder^ 

la  dite  sentence  arbitrale,  k  ^i^r,^4«8celle  aurait  6t6 
rendue  aprds  le  d61ai^iginl^re  expir6  ne  pent  dtre  n^ainv 

"  GonsidSrant  que  les  autres  objections  de  la  compagnie 
demanderesse  ne  sont  fondles  nilii  fait,  ni  eh  loi ;      . 

"*Considi§rant  que  les  dfefendeurs  ont^ubstehtiellenient 
eta^i  en  prejiye  le^s  all6gations  de  leur  ditdeuxi^me  chef 
dedfefense;  \i  ,  -  /^ 

"Oonsidfirant  qtfefe  montant  accoras  aux  d6fendeurs. 
par  la  dite  sentenca^rbitrale  ne  pent  6tre  mis  en  question 
snr  la  pr6sente  actlon^t  que  ce  montant,  fut-.il  excessif* 
resultant  d'une  appr6ciati(g^^  erronte  ou  reposant  sur  une 
fausse  base,  ce  ne  serait  pas  une  raison  en  loi  de  deman- 
der  la  nuUitd  de  la  senjtence ;, 

"  Maintient  le  dit  deuxilbe  chef  de  la  defense  tt  d6- 
boute  la  K3oinpagnie  demanderesse  de  son  action,  avec 
dSpens,  etc."  /    .  '^ 

Abbotts  4-  CampbeU,  avocatsdq^la  demanderesse. 
^Paffnuefp,  TaiUml  Bmin  Jf  %fum,  avocats  des  d6fen- 
;,deurs.;  ■  A.  .; 
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Coram  Tait,  J. 


April  2{0,  1889, 


■<■  '\: 


RAVARY  WtHE  ONTJiflHO  &  (iUKBEC  RAIIr. 

>:  ^.      WAY  CO.  •■■;  ■'■•■;■■:.  ;'■v^'^^ TV.' 

,        Railwajf  Ad— Prescription— 'tt.  5.  C,  f,  IM*  ».  27.   '      > 

Hwj):— ThaUhepreecriptionof  Bix  monthsenartifttl  iij8e(!tfon27of  the 

-     Railway  Act  R.  a  C,  cap- 109,  is  applicable  to  (•us»8  where  damage  ia 

"^^    caused  to  land  thrbugh  a  prelitnlnary  ■un'ey  niaclo  with  the  object  of 

',    locating  the  railway  line  over  Jh^land,  where  llie  line  bo  surveyed 

,wa8  BubsequenUy  libandoned  aS)d  a  new  location  adopted. 

'     .  _j 
In  this  case  the  plaintiff  complidnea  of  haying  suflfered 
dianage  caused  by  a  ^rveyihg  party  sent  out  by  the  de- 
,  fetfdants  to  locate  and  report  on  a,  preliminary  line  for  the 
railway  through  the  parish  of  St.  Clet ;  which  damage,  as 
he  alleged,  consisted  of  cutting  down  a  large  number  of  , 
t're*,  breaking  fences  emd  trespassing  upon  his  property. 
To  this/action  the  defendants  pleaded  among  other 
please  pi^escription  of  six  months  (R.  S.  C,  c.  109,  s.  2'7), 
and  alleged  that  the  damage,  if  any,  had  be^n  caused 
more  thti  six  months  before  institution,  of  the  action,  and 
pleaded  moreover  that  the  engineers  and  employees,  when 
on  this  survey,  were  not  trespassing  upon  the  plaintiffs 
property,  but  had  a  right  to  enter  upon  the  land  for  this 
purpose'  under  the  powers  granted  to  railway  companies 
by^the  Railway  Act.  -  ' 

The  Court  maintained  the  position  taken  by  the  defen-- 
ants  by  the  fSlIowmg  judgment  :— 
"The  Oourt,  etc......  ,  '  ^      '         . 

"Considering  that  nJaiiitiff  seeks  to  recover  from  the" 
defendant  the'sum  of  llOOrfor  damages  cattsed  to  his  pro- 
perty in  the  parish  of  St.  Clet  during  the  winter  of  1886 
and  1887  by  reason  of  the  defendants'  employees  having 
trespassed  thereon  and  committed  wies  defaUs  by  catting^ 
down  trees «nd  ftreaking  fences;  ., 

"Considering  that  the  defendant  pleaded  (1st)  thal^ if 
they  went  on  the  property  they  did  so  in  virtue  6f  the  Rdl- 
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it$,Y  Actand  cansed  no  damage ;  (ftid)  tilt  if  apv  damage       »» 
was^caused,  any  cloim  against  defendants  in  respect  thereof     «™ 
is  prescribed ;  and  <8)  a  generardeniar;  ,  o  iQ^itir.cp. 

^^Considering  tha^  plaintiff  has  failed  to.^rove  that  de- 
^i^dants  did,  at  the,  date  alleged,  orat  any  time,  trespass 
upon  his  property:  that  the  proof  established  that  in  the 
summer  of  1884,  defendants,  in  order»lo  l&y  out  ^d  con- 
struct the  line  of  railway  which  they,  were  authorized  to 
fay  out  and  construct  >y  46  Vict.,  c.  68,  sec.  6,  and  acting 
^  under  ^e  authority  of  their  charter  and  the  amendments- 
thereto  anid  the  Railway  Act,  surveyed  a  preliminary  line 
«  across  plaintiff's  property-  which  line  was  subsequently 
I  a^ja^doned  Hwjd  that  if  defendants,  upon  going  upon  plain- 
tiff's land  for  the  purpose  of  6uch  survey,  caused  my 
damagd,  it  was  of  a  very  trifliggcliaracter,  for  which  plain- 
tiff made  no  demand  at  the  tiae  ; 
v^    ^''Considering  that  bj^  section  2'7  of  the  Railway  Act 
(R.  S.^0.,  c.  109)  it  is  enjicted  that  all  actions  for  suits  for 
indemnity  Winy  damage  or  injury  sustained  by  reason 
of  the  Railwiiy,  shall  be  commenced  within  six  months 
next  ^fker  tte  tinle  whed  s^ch  supposed  damage  is  sus- . 
taine4t  or  if  there  is  a  continuation  of  damage,  then  six  | 
months  ifter  the  doing  or  permitting  of  such  damage^ 
ceased,  tfud  not  afterwardsf^- 
"  Considering  that  any  damage   which  plaintiff 
have  suffered  by  reason  of  the  .survey  made  acr 
liroperty  was  sustained  by  him  by  rejbson  of  the  rainpy, 
and  a6y  siiiJlfe  for  intHp^ty  therefor  should  have  beeit^ 
V|?8tituted  within  six  montha.next  after  inch  damagawaa^ 
sustained,  and  not  afterwards ; 

"  Considering,  that  plaintiff'jpition  wa^'not  instituted 
until  thfe  12£h  Of  March,  1887,  being  long  afte^  expira- 
tion<of  said  six^months,  and  that-  pUintiflrs  eSpm  was 
then  prescribed;    °  •    •***'»"'  < 

^     "  Considering ,  moreover  that  if  Said  six  months'  pre- 
scription does  not  apply,  the  sole  cause  of  aelionsSforth  / 
in  pluntiff's  deration  is  for  damages  for  said  Alleged 
t?o»M ehfaiU,wadtha.t  eyea if  wtat defendants  did  \n  1884 
in  and  about  aaid  ^  -  -    -   - 
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Burvfty,  <?pBld  be  heldsio  jnHt.ify  a^^wage^: 
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'  of  having  cwpiinitted  trespass  and  tw«^ 
i*ff  •^      ictioiybr  di|iiage8  thereby  oi^asioned^ 
o  ^ii,;Bj.Co.  ^^^  ^„g  ^4er  Article  <?226#:  C,  j^ 
pil^ibed  aSthe  dat^q|jifhe'i&tutioj 

actiijnV        m-iy.'      5iii<       > ;  \.«|  '  ^    v       .'      ^  ■  ;-4M 
!  "Considferihf  Ifcit  pliPM'  hwi,MTe«l  to  establish  the'    | 
aUega^ions^^f^aeekr^ijgi  ai^tr^i^t  del&rfllftnt^^ 

pWiDtion  is't^eftfoundeifc  ¥^^lfe -^^^^^     i^'V    S^"  » 
f/,  attorndys  ftS  dfce^dJiliS.       \ 


'^i*>  < . 
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;j*i*S( 


¥ 


9  mai  1889. 


H:\iy '<K,^-'m^^  -  'K  V   a>raifi,LoiuN(;»Ei^.f 

^Irt^poUDBlER  V.  BONIN  .dit  ^FRESNB. 

-  i  Jrr.lS*lo.w'^P*le5ti6il'd'iin  f^chevin  «Iu  conseJI-de-ville'delacit*  de 

f     '  ^;tit8i^lijAlVi«vcitei;4<5ettee  ^       ;    \  j 

'.    >:"  2rt.  4WileX*''»»*  «l«  quilillcatjon  de  U  part  i^i  contestants  pent  6tw» 

>  3nviwn<;#|»re»c^ptionaiafornie.  Ui  i        N         .  *; 

-  L'f^lection\  du?  dtfendeur,  J.  M.  BfBi^it  dit  Dafresne, 

',  .coram.' 6cheVinau  conseil-de-Villc^fjI^cit^de Montreal, 

:  du  leivmaTs  i889,  a  ^6  conteslfee  par-l^  denaaiideur  par 

'  une  requ6te  Ifbellfee  contenairt  1^  moyens  dft  contesta- 

v  tion.    Le  brefla^,6mam6  sWl'brdi^  du  juge,  Ie22mar8 
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Le  d6fend«rur  fit  une  exception  a  1 
entr'autres  jralsoxJB,  il  i^Uf  gna  spici ' 
gn  <jpnte8tatjon,  sayo^ 
il^yia  K.  Yeillenx 

5n,  des  filecteurs  ly^bil 

'"  ^)as  encore  desmecteu 


>    L-. 


;  f 


le  dans  laqnelle 

que^s  requ6- 

i^Angnstin  Pou-    "^ 

•as,  loxs  d^la  dite 

Micelle  et  ne  sont^ 

:ontr6al."  ■ 

ent.  . 

'.  ■-•      -  ^  %■'■ 


fi—sttPRWoti  douifli. 


Ik 


lift  contestation  a  6t6  renvoyfie  «nr  cette  exception  k  la 
forme  dans  lee  termes  Bnivan^  ;^~ 
••  "LaConr;  etc.....,^  ■  '   -'X'-  ■'■'-■'•■■■    '  ' 

•*Con8id6rant  qn'anx  termes  de  la  section  25  de  I'Acte 
87  Vict.,  oh.  61,  la  contestatioii  de  I'filecH^  d'nn  6chevin 
an  <«)n8eil.de-ville  de  cette  cit6,  ne  p^Mr?  faite  que  par 
des  felecteurs  dAment  in8<?rit«  et  habiles  k  voter  A  cette 
^6l6otioii4  ■  ■  •  ■  .   ■,  -    \:-  . 

.  "^"^«|d6rant  qne  le  dfifendeur  a  ni6,  par  voie  d'excep- 
_  tion  pr61iminaire,  que  les  demandenrs  qui  contestent  soii 
Election  oomme  6chevin  du  quartier  Est  de  la  dite  cit6, 
sOient^s  felecteurs  habiles  k  voter  k  la  dite  6lection  ;  que  le 
d^fauTde  quality  &  poursuivre  pent  6tre  invoqu6  par  voie 
d'exception  pr61iminaire  ;  que  la  pretention  contraire  n'a 
pas  6t6  soulevfe  par  la  r^ponse  k  4a  dite  exception  ;  que 
loin  de  W,  les  demandeurs  ont  engage  contestation  sitr  le 
m6rite  m6me ; 

"  Oonsid^rant  que  les  demandeurs  n'ont  pas  prouv6 
.iqu'ils  6taient  lors  de  I'filection  en  question  des  filecteurs 
habiles  k  voter  k  cette  election  ; 
••  Considferant  que  I'exception  k  la  forme  est  bien  fondfie, 
"Maintient  la  dite  exception  et  renvoie  Taction  avec 
ddpens,  distraits,  ete." 
Ethier  4*  Pelletier,  avocats  des  requdrants. 
Mercur^  Betmpfeil  ^  Martineau,  avocats  du  dt'fondeur.    - 
*  '        (j.  J.  B.f  . 


^  . 


"Hmai  1889. 
■ .    V 
i  ,   Coram  Loranoeb,  J. 

^^SSi?  '^'JiP^^^^^  ®^  AL.,  CORRIVEAU, 
J^i^«kt;erfeM 

^QrP08UioHdJugeiitent-.lMai^^  ^.  P.^  a^f.  89  etJ^SA: 

Jtrofc:-Qa»ucnn  d«Iu  n'Mt  AMigfie'jRir  r»iitiitfetj»i^9ja.* jagb-* 
ment,  dans  le  cu  d«  jdgement  reodn  oaatara&^^t  aax  diipositioni 
de  Particle  89  do  C.  P.  C,  cette  opposition  pon^vaiit  «tra  faite  ^  tont 


tempe  avant  la  vente. 
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Le  4  octobye  1«86,  le  deaMjIT  9)*^\^J  j?g«^^fl"^P"r„^ 
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UQtrhktAh  IaW  HBPOftTH. 


^*^       difftitt  oontre  lea  ddfendcnra  but  un  billet  promisROtre 
;     **""**"  poor  1106.26..  Le  24  octobre*1888.  le  J|omandeuT  fit 
'  *"""^'  '  fimaner  un  href  dV>x6cQtion  de  6o«tj  en  vertu  diKjuelles  , 
'  bi&nfl  meubles  d'un  dm  difendtM^rs   jfar^tnt  HaiHis!    Co 

dernier  fit  nm«  opposition  d  jugemt'nt  coutcotant  Ij^  m6rite 
do  Taction.  . 

-  Lc  d^mandenr,  contestant  cette  opposition  it  jngttootttj^^ 
T6pondit„en  droit  q^j*  I'opposition  devait  dtre  feiivoyfee 
parce  que  "  le  dit  oppQsaut  no  pouvait,  lore  de  la  saisie,    . 
*•  se  ponrvoir  contre  "le  demandeur  au  raoyen  d'une  oppo- 
'  '•  sition  i  jugement,  vu  que  les  d^laift  afcordfeis  par  la  lotT^ 
"pour  produire  telle  opposition  6taient  expir6»  depui^ 
"longtemps."  ^ 

La  Cour  a  maintent^  Topposition  par  le  jugement  sui* 
■,vant:— ^  ■    ■,      ,:  ,-.,     -       ^  y  ■  ■«   ■  .'■ 

"I^alCour,  etc....:.  °     ,  y/ 

•' Considfirant  que  le  jugement  de  cetfte  Oour  a,6ti^ 
rendu  confomafement  aux  diipositions  de,  T*article'8^  d'u  . 
Code  de  :^roc6durP  Civile,  et  qttt?|pn  «x6ouii6n  pent  6tre 
suspendue  par  opposition  en  to,ut  tn^mps  avatlt  la  sajsje 
ou  avant'la  venie  ^ik^ntiee  en  observant  les  formalitfes 
voulues;  .  ,  ^-      >     ^  ' 

"Vul'article484:—  ."  ^  ^^r:^-/. 

"Renvoie  la  dite  contestation  en  ^i^jft.avfec'dfipens, 
distrains,  etc."  v      ^'■''  ^^    V  •  "^ 

■    Choletle  Sf  H4roux,  avocats  au  deipandeur. ;       -> 

Oirmard,  DeLoHmier  &■  DeUri^ier,  avpcats  d(»  I'oppo- 


sant. 
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LA  SOOIfiTfe  (TANADIKNN&-PBANCAISE  DE  CONS- 
l^UC^iONlHil  MONTREAL  v.\;APOI^m^ 

4>cM4,  Ue  conntructipn^omg^im^Ugam'de  leur  camlUw 

-'"?^;;^^,!^^  -ock^t^de  cpntruolion  „•  '  - 

nl!t^!L      ^  *^'''*"""'"*  P"  exception  p<5i*mp^J«,dirt«  une     ' 

J^Sftf  '^^"  *^":»"»  '^'"^  "-^-^ 

;    Le  d6fendeur  plaidUne  dfiferise  en  flut'et  ouat™  «, 
Wlfigna  que  la  demandewtee  n'avait  iamais  6t6  r^i^J-% 
ifWpUrtwment ;  que  i>K.i.iiV»»me  .niyi  de  »n.Difa- 

^dratWd'une  manure  ill«g.le.etcl,e«h.tt  4. -e,!^ 

loniiellem^^  le  d«fendear  en  cette  cause  ne  peut  Auomr 
VJT'T^  '^'"''  *  '•  <'<»'"'<ie"™e  leTm^Xfa 

wee l,«t«m  diiurte  eoutre le dtf,.,d.nr  „],; ^^ 
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[OhTftfcAt,,  LAW  hRTOilSli 


.*^' 


*v. 


P%'  ten&lJiiSt  V*"'"**"'  ♦'^  »'^"*  auctt»o  liort6«  iWle.     #  # 

' '     ,    »  .^^      u  Cour  maintint  o^ite  rtpon««  Wi  droit  .jomme  rolt :— 

'•  U  Ooiv,  etc.;.». 

"  CoiwidArtmt  imgj^||jf«iett«"  »'«"*  P*"  ****"  ^'"'^"^  ^ 
contester  la  lfei|<»PWfi'ift»ti«  »»  d^maadereaae 

comme  Bociftftde  « Wruotion,  ni  A  mvoquet  rUl^galit^ 
de  radminiBtration  de  Ifa  ditQ  80ci6t6  de  conatniction  iiui*^ 
demment,  comme  il  le  fait  par  oxception  p^temptoire  ; 

"  MainMent  la  dlte  r^nae  en  droit,  et  renvoie  la  ditp 
<^aatTidme  exception  pferM^pioire,  avec  d6peii»,  dtq.*^ 

/;  Charpetdier,  avocftt  de  la  demanderesse. 

Tnuiel,  Ohafbmnmu  J(  Lumothe,  avocats  du  dftfendenr. 

(j.  J.  B.)'-;  '-m     '       "      ' 
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fCoram  TaschkrBaU,  J. 
JACOTBL  y,  GALT. 
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>  Jw.ttr^io.  (5SeVla%inolition  tlo^ni'a'un  de8'c6U^B  d'nne  rtiaJson  mid 

*2«iie  1»  ji^pri^tafnipie  p^iit,  mI^  cm  ciroonstancee.  faire  d^bpnter 
t*  '  TJIgrUoh^rffiHatlon  «la  locataire  ftn  ^^tabllrtant  que  ?o  mor  av^U  f'«<5 
'      *  ya^moli  par  ■on  voialp,  exervant  mm  droiM  «le  mltoyennet^,  iwur  to 


Wl^iara 


-^r — 
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itionit  n^oeilitlroh 


"'P'  ■  '  .•■»•», 


rjes  demiwideiire  ^ligSl^nt  j|u'tlteiilVaie|it  lc«fi6  dtt  d6- 

.  .^  fendW-tn©  i»ai(i^llSt|i*e  A  *Moutr6»^»nr.la  ni«  St- 

^^^^;k/     .p-;.  Jacques,  pai^Hj  jM«fl>entiqu«  dti  20  ffevrier  1S88 ;  qu'ils 

fV|P  >     „  *  »•■ "   4[lI|LiiiriiiiiiMff  iMii  dtf  Q«{tte  m%i80Siau  ler  iiiai  1889, 

:. .  -^  1  "^l':^'^  '   Joajs  4iie  dattfle  i^  d'octolire'suivant,  la  mai^on  serait 

^.|||r    .       '   ^'    ■    .:^^itte«>mP^^<''M»»e»i*  inhabitable,  par  le  fait  que  le  mur 

Uv^^'^  A.        t       d'«n  dtti  dStfes  de  la  maison  atfrait  6t6  d^oli;  qu'ila 

'^-  \  '  -     ^avaient-diiment  proteatft  U  difendeuT,  le  propfi6taire  de 

cetta  maisoj^et  leur  locateur,  potar  ce  fait,„  et  eela  sana 
aucun  "succ^g,  et  lea  demandeura  dem«mdaieQt  la  rfcsilia'^ 
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bwl  aveo  loi  demmi- 


•  ^ 


;  U  ddfendenr  rfipondit  que  dans  lo ^^..  „,„.  .„  „«.„„„. 
Amrs  il  avait  6t6  8p6ci.ilenieiit  stii>ttl6  qu'il  ne  serait 
«uu  do  laire  auouno  r^parution.  m^g  que  si  dos  r^para- 
lons  doveiiaient  u6c«8saires.  le  lo«,at4ire  devrait  U  soaf- 
frir  Bans  auouue  rfemunArirtioii ;  qu'eii  outro,  ce  n'fitait  pas 
lui  qm  avait  d6moli  o«  mur.  leqn^fiU  mUoyen  «t  avait 
.16  en  ev6.  p^  son  voisin.  M.  M.  Rolland.  pour  «tr«  im- 
m6diatement  remplac6  «t  que  le  d6feadeur  nWt  aucun 
droit  de  s'y  objecter  suivant  la  loi.     \  ™ 

,_  La  Oour  adraettan^quand  m6me  la  rospotasabiUt^  du 
difondeur  et  le  droit^u'a^aient.  sous  tout^  oirconstance. 
les  delnandeurs  do  ne  pas  6tre  tenut  de  deinourer  dans 
ano  maison  non  habitable,  mwntient  Taction  par  le  juffc- 
ment  suivant :—  ^  \_X- 
"  La  Cour,  etc.  ....    J  ,  ^^  / 

;'Co)i8id6rant  qu'il  a  6(6  admis  p^  ic«  parties'u  IW 
dience  4,ue  a  pr68tmte  cause  se  trduvait  rfeduite  a  une 
question  de  lrai«.  le  bail  dont  la  r6sil iation  est  demand6e 
par  1  action  etaut  maiutenant  czpir6  ; 
"Cousiderant  que  lorsque  les  deinandeurs  out  porto 
»ir  action,  ilrotaient  en  droit  de  le  faire.  les  lieui  loues 
devenuB  completement  inhabitables  par  le  fait  de  la 
'Irtion  d  un  mur  mitoyon  entre  la  niaison  voisineet, 
« elle  contonant  les  dits  lieux  lon^s ;    I 

"  Ilejette  la  dC-leuse,  d6clare  que  les  uemanaeui 
brtkn  fond68  «n  leur  action,  les  libdie  <le  t6utes  le, 
du  dit  bail  a  compter  du  ler  novembrt  1888,  et  (U 
le  d6fendeur  aux  d6pens,  distraite,  ptci" 
Leclair  4-  Bergenia,  avocats  des  dennmdeurs. 
S.  Cross,  avocat  du  defendeur. 
(j.  J.  B.)  ; 
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Obram  Qihh,  J. 


LA   OANADIKNNK  — OOMPAONIB    D' ASSURANCE 
StJH  LA  ViB  V.  PEIIRAULT. 

Attttmm  tw  la  vifi-^PoUce^Prima, 

.4;'         '■  '  ■        ■  ■'■'■■ 

Juai.—la  Qii'iinfl  c<)inp««rnin  d'«iwur»nc«  ijiil  n»  foiirnil  pM  A  un  applt* 
OMlt  une  |iolU«  d'Mauran««  <-uiiroriii«  A  l'appM<'«U«M>  »«  psul  pM  M 
MiM  p»y«r  Im  primM  atipulAw  aii  oontrai  .  .; 

2a  Qu««Una  00  cu  I'uMiii^  ale  droit  d»  diMbhllnncr  liiMdmini  del 
priniea  d'lUHturancea  convenueM. 

Ia^  d«mand»ur  pouniait  pour  primti  d'nasaranco.  ritir  la 
vie  da  d^lVndear  poaiW|l^i5.4d,  all6gaant  qat?  ht  Sootobrt^ 
1887,  1»^  dfetVndeur  Ht  application  jiour  one  police  d'lUMu- 
ranee  do  |5,000,  dont  la  prime  annuelle  de  126.4.26  de- 
vait  dtre  payable  en  denx  paietnents  6gaax  de  1182  cha- 
q«e  ;  que  le  riiiqae  ayant- 6t6  at;cept6  -  apria  exameu 
mMical,  la  demanderdMe  6mana  uue  police  en  faveur  di^ 
ddfendeuT  pour  #5,000,  laqnelle  i'ut  d£Uvr6e  au  d6Ten- 
deur  le  10  <it!t6bre  J887,  §ur  le  paiemeni  dUi  premier  ver- 
sement  de  la  prime ;  que  mainteuaytl^  1^  deuxrame  verse- 
ment  est  du,  et  le  d6fendeur  refuse  d0  le  payer. 

Le  d6fendenr  plaida  qu'il  avait  e^  effet  fait  appliu^tion 
pour  une  police  d'aasttranoe  dans  la  uompagnie  deman- 
dereese,  mais  quir  avait  demands  une  polic?  payable, 
dfns  15  ans ;  que  la  demanderesse  ne  s'est  pas  conform6 
k  sa  demande,  qu'aix  contraire,  elle  a  6man6  etlui  remis 
une  police  faite  payable  4ans  25  ana ;  et  qu'en  outre^  son 
application  6tavt  pour  une  assuranue  de  #5,000,  tflndis 
qu'on  tte  Jui  en  a  donn6  une  que  de  #2;000 ;  que  c^est 

Wsous  ces  circohstanfces  qu'il  a  discontinue  4e  payer  la 
prime  rficlameo;  quo  d'ailjeurs,  la  demanderesse,  comme. 
c'est  la  cdutume  de  toutes  les  oon(»pagtiies.d'a8suranoe,  a 

.'discontinue  I'assuranc^  du  d6fendeur  aussitot  qti'il  eut 

ces86  d'en  payer  li^  prime,  et  n'a  en^um  fl^ticun«  respcili" 

sabilite.        >  '        V        "  /        V 

^     La  CouraMnvoy*  ractiottpparje  jugement>uiv<ttit  :^ 

"La  Cour,  etc;..,i» 
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retw,  et  il  a  ««,  ,^oinm«  tout  h..m.h„  ..,nH6  «t  de  tK,««; 
^imrait  fait  «u  pan,il  e... ...  din^oatini^U      nL^Tnt       "^ 

•lain  lu  dlto  pohuo  ..t  iigjaiiim,.iil  oualil  A  ..vnir  „     i 
1kJ.»  doit  pre.d«  .xLtonoo  «'e  .Hit  u,  t    'aJI.r  " 

n«'^ih     .     "P""^'*  encore  victonousement  en  disant       " 

vreihent  d08  8eeond^«i*\««-      *  aemande  en  reoou- 

^|*;^f»».  .vocatodeUde«apdore.„.    "        >  :  . 
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*  28  mai  1880X''  . 

/ 

Ci^mi^   LORANOER,  J.   ..  ,jf 

LACAlJ^Lli;  V.  BOUCHER,  et  Dame  MORKISON; 
ft  dpposantei  '        'T' ..      ^ 

Ji!tiK:-^Qii'un0  opixwition  qiii  n'eiit  pas  ravStile  «1es  timbrea  Judlciaifiis  * 
*VOulus  par  la  lot  Mt  nuUe  et  mta,  rojeUje  aur  mptiou.  ^  • ' 


"  La  Oour,  apj^es- avoir  entendu  ^8  parties  par  lours.      , 
avoisats  sufla^motio^  '^*^  demaiideuf  pour  faire,retavoyer 
I'opposiiion,  etc.      ■  /    •       i       ':    '  :' 

I       "  Coii8id«rant  tiuo  ir6pp)3sition  a  6t(5  ra^ix>rt6e- 4evaat 

ceito  Cour,  et  qu'ello  li'cst  pas  rov^uodes  timbres  vou-    > 
'    lijes  par  la  loi;  '  >  ^    ,       '    ■  f- 

'    "  Maitttieuit  la  motibu  et  r^avoio  la  dite^iMjbiiion  »V®*^. i^ 
.    dep«n8,  distraits,  ijtoj"  ?     '^  o  >->":/' 

>         J.]i.  David,  avo(ii|ife:jdc  I'oppqsant.     '      ♦      ^  s 
.     *     SicfUte  Sr  iU^ftr/i/iy/l&tVocatsilu  demandeur/,,:.    -'iiS  -J 


'^     (J.  j.M  - 
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rACKARD  V.  THE  CANADIAN  PACIFIC  RAILWAY 
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>rt 


^  ».■■■■■  '  ^-.        ■  ■  tt^ 

Compagnie  dediemm  de  fer—RespoiuaMUir^Qmmti'Voyc^e^ 
■■'V-y-     -^BUIets  aviec  piivilige, 

Juoi :— Qd^  loraqa'ime'iilciimpagme  detshdmin  ^ittt6m$mo  certains  biOets 
de  passage  k bon  maiich^, et qa'ell«rm^  B<i^^ NjMs qa'fp ooDsid^* 
ration  de  oe  privity  elle  ne  sera  pas  nsponsable  da  dommsgelcanli 
aux  mai^baiidisiBS  et  efiets  que^ux  q^  se  lertent  de  oes  billets 
tortent  avec  eox,  elle  n'est  pas  raspohsable'dQS  ^^hantillobs  de  mar* 
ibandises  qn'on  oommis-voyageur  aor^sitentirer  opmrne  tonbagkge 
qui  seront  peiAi^l^tbate,4^aatanrpl^que||0arces  nifrcbaa< 
jUieolhid)  bpmme  bagaie,€j|^i^l^ 


Mmmjs^€ 
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*5— SUPERIOR  COURT. 

S!;^l"'r'f'^'"  •"''•"""Wie  dM«,dere«;,.„«>„ 

^»l  perdu,  c,.««,te.  Le  dem^denr  Jugt,e  a^Cd" 
r  «>-m,8.voyage««,  le  8  octobre  1886,  .v^t  vS^ 
k  chemm  dp  fer  de  1.  difendere,™  W„  Mclwi?^ 
Wuuiipegi  qae.aiv.atl.»..geetl.coutume  ^Xs  ce 

(Wrepar   e.  employ*  de  1»  4tfendere,M,  et  que  .^  k^ 
gjge  co.,l,lai,  «.  gi.„de  partie  en  fchL.  1110^*^ 
oh^dwee,  fit  journriier  et  bien  connn  dp  la  dS^rZ 

B«jam„8  P«'e»  j'vrer  a^demandear.iTjrinnipee  lien 
t^lr-"***?;  "I  f '^"''.'iue  par  .nite,  l.Sd" 
ie«e  est  re.p«n..bl«  de  la  vdtar  de  ce,  nwrehandues 
^  U  oompagni.  d6fendere«e  . c«nte>a^,Jr^ 
•.totqn-ele  n-««t  p«  reepon^bl,,:  Xo.  pa,ce nnf^^,  ' 
J^^d»l.p.rtde«,  oomm».vey^„f  deliifL  Z! 
porter  d^  m,roliand^;en  le.  cachant  sonele  nomde 
•Wge^et  ainn-priverl.  difenderesse  d«  piix  dn  fiet 

•^  v.rt'"^'*'  »^«*''>9''el  Toyageait  ce  ttaasamr  «ait 

^^do.  dndit  b«H  d«gageMtUtee„d/re«edeSe 
ire«I»Mal)ilit«  qnant  .m  manAandMe,  t»an«port«es  et 
qn^nntreaveece  billet,  ancni  oomn,i,.*„y.;rnW 
.bdr™tde,tnu„porter  d..««^.n4^  J„^,  ^^; 
.  Ledenuadenr  rSpondit  que ^n.^mia-ToyageMrt^ 
^r*^*  4  la  cntnme  *t.blie?^  qn'il  it^"„'.^ 
rTff     T^""  *•"?'»?«* ^»1»  «fenderte.eqnligno»ienT  ' 

^S^ls  t^^:^'^^^ren^  dans  ,ea  - 
"TheCourt.etc......     "  '    >.    "'        ^  '        .  \:    ' 

.  "  OoliBideriiig  tlttre  is  iio'grduiia  fora  demurrer  to  the    ^ 
|j«g^  brought,  doth  dismiss  the^^^ 

.MLr  ^  ''^  "_'  f  *^,  <^o%^n8ated  />ro  /oirtQ.  with  th^' 
<iiirp^nipwodugamBt|)laiiiiiilf;»4.     ^  ^.-^-== 
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••Considering  that  the  plaintiff  clfflns  |2t0  for  the  j 
value  of  goods  which  were  destroyed  hy  fiye  whilBttl^ing 
conveyed  oa  the  defendants'  railway  ;  / 

"  Considering  the  said  goods  were  not  conveyed  as  mer- 
chandise "and  tha^  no  freight  was  paid  for  them,  but 
that  they  were  c^qued  as  baggage  with  no  extra  charges 
and  no  special/declaration  whateter  ; 

"  Considering  it  w  not  claimed  that  any  of  the  said 
goods  or  thetrunk  containing  the  same  were  paH  of  the 
baggagg  of  the  commercial  traveller  who  was  travelling  ' 
with  them  as  samples,  bttl  on  the  contrary^  it  is,  alleged 
ythat  the^  did  not  belong  to  him  ;  . 

'  "^  '  "  Considering  moreover  the  said  traveller  was  travelling 
'  under  a  special  rate  allowed  to  commercial  tr^ydllers 
under  4  ticket  issued  by  the  company  defendant,  with" 
"  the  condition  written  on  the  back  of  il,  that  in  consider- 
alionofthHf^vfees  accorded  to  the  passengfer  Hinder 
said  ticket,  h©,Aeed  not  to  hold  the  company' respon- 
*"  sible  for  the  0S8  or  damage  to  goods^or  mierchandiso 
;  carried  along  \ilith  him,  so  that  the  defendant  canuot,  for 
those  various  reasons,  be  held  responsible  for  the  value 
*  of  said  goods  ;  ' 

"  Doth  dismiss  plaintiff's  8ai|  action  with  codts,  </m- 

irdiis,  etc."  •     .^    '  .         ^  -,* 

Greeg$liields,  Guerin  Sf  GreenshiMs,  avocats  du  deman- 

4eur. '.  ':',.'■'::'      ■  .■  ^r\  '.':  v,'-'  *  -■      -^ '^Vw* 

jlftK)tts  4- CflwipM/^  avocats  de  la  difenderesse.        ;V;# 

Ij.  J.-B.):-      .'-:   ■  ,   ,  ■,'      ,        '.  ...  /^-r 
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5— SUPEBIOB  Opui^. 


'  Coram* Gill,  X, 


9avriMa89. 


^FILIATEimLT  v;  PEIEUR.'    '  /' 

Jf'^'*i-Po$8mi^^Fau8s/arrestation-^I)omm^^  ' 

poViv«endobin^po„rfau«ear.,atation;  d?Xll  msS 
ded^nSngeHfOTflinticcordeeB.  ™  « egpece,  1^150 

;Wemabdeur  poureuit  pour  «600  dAominages  et  dit 
q«^ve«  le  12  ,u,vembre  1887,  alors  qu'il  ^laifsur/son 
Wrrain.  le  demand^r.  aid^d'autres  persontt^s.^vint^our 
.  lenfaire  d§guerpir  de  force;  etqu'il  iWait  lad  edbrs 
msilh  et  battu.  par  malice  et  esprit  de  -veng^aijce-  qiW 
le  14  novembre  1^87,  iK>u88e  par  le  m«^^^^^ 

.  1^  ffet  cojidt*^  fiij^me  pnsomri^r^^eaii  LandfW^^ 
et  de  la  ^Mopa  ,  ou  il  aurtil^s^^^  so^P^ocis  ^^i^ 
lemagistrat  de  police;  que  la  plainte  dti^fen^urlfut 
renvoyee  avec^d^pens  ;.  que  ce  pr6ces  a  causi  auSdenrtn- ' 
dear  du  trouble,  dee  depenses  et  dudesjjdgieui^^portlun 
laeiriantdetSdO.  '        ■     ^ ;  -  t.    '-^t  ^^'^"H    ^ 

"Le  d6fendeur  pl^Ma  cause  pri^bi^  bimne  1^  et  que 
la  plamte  n'a  6t6  rej;!HFQy6e  .qi^tfi-jlto  Aefaut  de  juridictbn     ') 
'    La  Cour  a  admirie  droit  dtt  dem^euia  dea  domma- 
§es  et  a  accord6 1150.     /  '  ,     /  -      '  "«^ 

.     "La  Cour,  etc..  «^./  -,V 

^  "  Qonsid^ran^  qt^  demAideui;  a pmuye  I'uJi  des-chefc^ 
desa  dfemande,  a  savoir,  qu'en  la  cirfcdnstance  articulfie' 
dwsla.d^daration  le  dfifendeur  I'a  faitafrfefer  et  lui » 
lait  subiruu  proc^  devant  le  inagistrat  de  pplic>  sur  I'ac-  ^ 
eusation  d'assaut  et  batterfe,  proems  qui  f^  Jflg^  pW  le 
magi8t*at  en  fareur  du  demandeur  enrenVoyant  la  plainte '  ' 
fimte  de juridjption ;  ;-  ..  •         ;  / 

:     yjojua^^tmt  que  U  OWbiideur,  lAcHant  aiie^  le  defium. 
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,    ■  -  ■    ,  ■'_■  ■:'-':  ■'      ,:"■■-';■,.■■;';"' 

deur  s'oppodait  k  ce  que  le  fo886  projet6  f6t  fait  pur  din  ^ 

certain  terrain  rapport6  dont  le  demandcMir  ^tait  en  pos*^^  , 

session  k  litre  de  propri6taire,  g'est  cependaiat  rendu  6n      ; 

'force  avec  d'antres  sous  les  ordres  dans  le  but  de  prendre^ ; 
forcdment  possession  d'une  partie  du  dit  terrtf^n  et  qu^ '  <? 
mSme  si  le  demandeur  n'avait  pas  droit  &  la  dite  gjprtie* 
de  terrain  d'apr^s  son  titre  e|i3a  largeur  rfft  che'min,  ceia 
n'antorisaii  pas  le  d6fendenr  a  Ten  dtoos^der  viplem- 
ment;  4  i  *  - 

— ^' C5onsid6rant  que  le  d6fend«t&,  apr^  avoir  6ti§  ragtags 
seur,  a  mis  de  la  malice  en  portant  sa  j^jte  action  devant 
la  Cour  de  police  ainsi  que  dans  la  maniere  dbnt  il  a  fait 
executer  I'arrestation  du  deinandeur ; 

"  Considferant  que  le  demandeur  ayaait  eu  a  payer  son 
avocat  pour  se  d6fendre  et  a  faire  diverses  d^penses  en 
rapport  avec  le  dit  proces,  a  droit  de  recouvi«r  du  def^nf 
deur  des  dommages  r^els  a  part  les  dommajje^  auxquials'^ 
il  a  drdit  comme  repression  de  la  fausse  arresti^ion  (false 
arrest)  dont  il  a  et6  victime  ;  *  *       \ 

"  Considdrant  que  quant  au  chef  de  la  deman^e  basee 
sur  I'assaut,  bie|i'qu'il  paraisse  certain  que  le-d^liWeiiir, 
se  pr6t€indant'  ari]|6  de  Tautoritfe  munlciFllle,  a  empii^td 
sUr  le  terrain' du  demandeur  ou  to^  au  moins  sur  un 
terrain  dont ,!,«"' cl«^aiideur  6tait  en  pocfsessiou  et  a  et6  en 
qelft  Tagresseii^  Binsi  qu'en  portant  la  jtaain  a  ja  v<KU;uie 
da'ns  laque]y^1$  dit  demandeur  6tait  Install^,  dans  le.  but 
Svident  d*^]ttyd61<)ger  le  dem^deur,  il  est  cependftnt  dfi- 
montre  dnjijif le  demandetir  a  imm6diatement  rep6usse 
I'agression  et  avec  une  telle  4nergie  qu'il  est  rest6  maitre 
de  la  situation,  et  qu'il  n'y  a  pas  li^u  de  Ini  aocorddr  des 

'  dommages  de  ce  chef ;  , 

"  Arbitrant  les  dommages  d'aprte  les  circonstancee  de 

„  la  cause,  y  cbmpris  les  d^boursfes  et  d^pejases  du  deman- 
deur pttp^  se  dSfenc^e;  condamne  le  d^endeur  k  pay<^r 
au  demancleur  la  spiAme  dg^ldO  avec  int^rdt  de  <je!  jour  et 
les  ,j46pen8,  dislrMtSj  etc" 

'    5   Chtimet,  CornelUer  ^  Emard,  avocafs  da  demandeur, 
O^ffwn,  Dofio^  ifPoiriet^  avcwc^ts  4tl4^9n4eTir, 
(T  T  B)\        .    .    '  ^•: 


t-' ^ Hi :. ^^ -•■■/. ;     " 
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/J-HBttt*Kiitoft  ootni. 
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,■■•■''[■  ^■''.■,   f'' '  ■  ^, ■•'.•*     •♦•'*  '• 'i*'.  ■■■■■,  ■  ^  -v 

.        ■'.':.,        ■      A-*---    ■■., "  •  *  ■■  ■  '        ••  -    ■'      ■'T'       v" 

■""-■'",■  ■  ■  ..-■  •"•  ■■■••■  .  ^*     ,^ 

.    \:^      .,,^   ^6^  PELTIBIL  contestant,      f     ^ 

d6fettder«M,  pnt  me  »ction  rf,A„,^et  flt',ai,irX  W 
4   Wmjr  BoddeB.lem.  de  ti  d«fende«^flt  „«  opb» 

bien,  menble*.6t«enl  l„,«,„.i|,  ft^  .^ri^™ 

l*demM,A.ttr  conlerf*  cetletppoeition  rfWg.i<«l  f«ude 
'.'  ™'!.™''"'  «nt«  »»  dtfei.dere«»  ef  wu  fiU.    L-onood!  - 

iA^our,  etc .  V  . 

S^tei!f  ^«J*»«»  «^<^t*e  cau^  declare,  dans  son  pro- 

..n      '  ^^'}  "  '"*^  ^*«  ««■«*«  y  mentionafis,  comme 

rf:S'':  ^«'-»d--.mai.-n,d.cla,e'^"^^^ 

ces  effets  6taient  en  sa  possession ;:  -   \    h  ^^  vT 

esti^^*''^'^""'*  I^t,v6  que  o'est  I'oppisant  qii  ^  - / 

^^«de^te  sajsie.  et  qne,  par  «m^q^nt,c'^«fitt^U  / 
est  pt^snmfi  en  fttre  en  poss^^ion  ;    V         '      ■  -^  ^'■:  ^y^'^ ^' '^ 
'  ^^«id6«uit  que  pa»  l>arta(  226g  ^OoakCi^l.  ll 
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poMession  actuelU  d'unf  meuble  corMrel,  &  titre  de  pro* 
pri6taife,  fait  prfeUmer  le  litre  i    ^     I  -* 

"Oonsidferant  due  roppoaant  a  en  outre  prOv|rl  qnfl^ 
avait  achet^  Itfi-rtdme  plusieurs  des  effete  saisift ;  , 

"  Considfirant  due  le  dit  opposAnt  eat  devonu  «ra%jetir 
depuiB  la  producUoa  de  son  oppoaitiob,  et  qu'il  a  fait  dea 
pTOcidfea  depuia  ia  nnyoritt,  ratiBanlt  k  procedure  i)arl]^i 
l^te  dauB  oi  minprit*.  et  qu'il  v^  a  jMis  li^u  de  wMiv«yiir 
Ifon  opposition  pciurcette  raiscajjv 

"Conaidferanl  q^e  Topposition  du  dit  opposant  est  bien^ 
iWli46o-et  qu'il  e4»  P'^<«»^^*  allfegatio«|Q  '  ' 

>;^i  maintenu  et  maintient  1»  ditftv  o^p»itid!k,  declare 
la  saisie  iaite  en  <jette  cause  nuUe,  et  en  donne  main-lev6* 
au  dit  opposant,  lavec'  d6pen8\!  contra  le  dit  deniandeur, 
distraits,  etc." 

&.A.  Lebmnmu,  avocat  de  Topposant. 

Ptifontaine  Sf  Lafontaine,  avocats  du  contestant. 


(J.  J,  B.) 
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"  ■  -  April  3,  1889; 

Coram  jETTfi,  J. 

SftAWFORD  ET  AL.  AhE  PROTESTANT  HOSPITAL 

"       .  FOR  THfi  INSANE. 

.  -  ',         -  ;\ 

Action  en  dinonciatiian  de  nouvel  (euvre-^EstaNishment  au- 
*        thorizedbp  the  legufature—Conslructed  on  land  owned  bij 

. '     the  estabfishment-^Recourse  of  partj  injured  by  swAtstddf- 

iff»i:--Tft*r«herfl  a  corporate  body  has  been  exprerely  Wrthoriaed  by 
tlie  legislature  <rf  the  province  to  conBtroct  and  m«inl«i  a  hoqiital, 
and  Jfor  tl^  parpoeo  to  acquire  and  own  real  estate,  without  any  re- 

'  Htrictiow  or  condition  as  to  the  locality  to  Iwr  ijbqsen  for  such  ei^ab- 
lirtiment,  tlie  Court  wil^  not  interfere  to  prohibi?  the  work  of  ccaistnie- 
Uon  or  orde»  the  8up|rt««ion  oi  the  eatahlishHient,  the  only  recourse 

^      of  a  party  iii|at«d  themhy  being  an  aiotion  of  dunages. 

ik  lititfe  floumia  k  oe  tribunal  r§snlte  dea  Mto  aaivimts ; 


V:       -    *K 
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OMwford 


l.^!fvV"^^°**"*^^*'"'^'P^^»^"*^     »««>^6e  par 
laWgislat^re  A  nn  certain  Wbre  de  citoyens  de  oeU. 

taut  pour  le  eoin  et  la  gn^L  de.  alife^s.    La  cC^ '-  W-- 

^meubles  a6ce«a,re«  e^A  faire  le»  rdglements  requij 
^pouHa  tenue  et  la  condaite  de  oet  h6pital.  (44-46  YiJ 

_Le^ler  juill^t  188^;  cetie  xiiparation  acquit,  pour  y 

cipaht68  de  Verdui,  et  de  la  Cdte  St-Papl.    Oette  ferme 

pe^^ce/decei^dudemaudeur  Crawford/  Dan. 
I  ete  de  j388,  k  corporation  dfifenderesee  a  commence  la 

t»y.„Zt  d;«t^blir^d  h6pit.l  4  ct  endroit    ItaW 
l«.ge  ^..»t  h6piW  do»t  teWence.  .„iv«t  e^iaZ^t 


P,^  «.te  de  1.  oorraptiou  de  Ito  et  de  U  «,uU^„   ' 
l*m  dee  nviSre.  St-Uurent  et  St-Pie™,  ~» i  °  -      . 
*t  hdpital.  .  "^ '»"  ^o"'" 

I*  «Sfenderew  plM*,  en  TObitmce : 

«  cea  cenrtrnotioii.  .Tueat  pour  eflet  de  dtaSaer  la 
v^«  o.m„erci.le  d«  Writage.  de.  dem«.Zr  oe 
dZ2 ""' """  **"  -"motif  ™ffi..„.  P.U,  JU.SL  ll 

W.i**J'l°"'^f  °°'""™'  '"*  J""'  ""«^dw  )e  but  pour 
dMllenn  elle  «  donnt  dee  .>— ■  ■  ■"i«»^»ee,  que 
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pour  une  Hprame  de  |90,000,  que  h's  travaux  ioiit  Mn 
avanc68  et  qu'il  serait  rnineux  do  les  arrfeter ;  enfln  qu'elle 
Tfc«JP™|2}»»»a  pris  toutes  Jes  pricftutioiiM  ufe«;e88aireij  pour  fivjter  tout 
'•'"*»"*"•  danger  posM We. 

•  La  preuve  est  fort  contradictoire. 

*  '*  *  Les  demandeuns  se  sont  surtoul  attaches  A  prouver  que, 

comme  rdgle,  I'existenee  d'un  asile  d'ali6n(&s  ft  pour  rfisul- 

tat  nfccessaife  do  diminuer  (-onBid6ra1l>l<'ineuf  la  valeur 

^         ^       (romnlerciale  des  heritages  voisins  ;  quf  8ouvi?at  dea  ma- 

*         lades  s'6chappent  de  ces  etablissemeiitp  o»  que  jeijir  seuld 

'         presence,  pendant  ces   mome'nts  de  libert6  teiliporaire, 

^^  7  jette  I'effroi  et  la  terreur  ptfrmi  les  babitaiits  des  iporaiBons 

'-  _[ voisines;  qu'en  dehors  mftme  de  ces  accidents  le  brujt 

que  font  ces  ali6n6s,  lours  oris  de  souffrance  ou  inftme  4® 
joie,  troubient  1/ repos  et  la  tranquillity  tl  laquella  wit 
droit  les  propriaftires  des  autres  hferitages ;  enHn  que  eeg 
agglomerations  de  nombreux  patients  dans  un  m^ix^e  local, 
pr6sentent  un  danger  constant  de  maladigs-  fepitttSmiques. 
Les  d6fendeurs,  de  leur  cotfe,  ont  contredit  cette  preuve, 
etablissant  que  le  pr*jugfe  populaire  i^ontre  les  asiles  d*a- 
Ii6n68,  constatfe  par  les  tfemorn*  de  la  dem^nde  est  beau- 
coup  moins  T^uandu  aujourd'hwi  qu'autref^is  et«qu'il  tend 
k  disp^aitre^Je  plas  en  pia*  tous  les  jours;  que  quant 
aux  dangers  resultant  de  utalfides  echapp68,^u  d*fepid6- 
mies  possibles,  ce  sont-  la  des   confflideratfotts   purem«nt 
hypoth6tiques,  reposant  uniquement  sur  Id  sup^HMition 
d'une  adminurtTation.fau.tive  et  drum  installation  d§fec- 
tueuse,  et  que  les  dfefendeurs  ont  pris  toutes  les  pr^ca^ 
tions  n6ce»8airep  et  employe,  6bum  leurs  constructions,  tous 
les  perfectionu«ment^ que  la  siwuce  sug^dre,  pour qu'att- 
cun  des  inoonvfinients  sig^alfes  he  pui^lse  se  produire 
Enfin  certiiihs  tfemoini4)ht^us8i  dficlarfe  que  loin  de  dimi- 
sae^la  vaiear  v^nale  d^  terrains  yoiiin«i  les  bfttisses  que 
ks  d6fe»detirs  ferigent  seront  un  ornemeht  pour  la  locality. 
Tels  sont,  en  r^umS,  la  denude?  la  d^nse  et  la  preuve, 
',  pax  la  d^sioii»  de  la  cause  4'&pr^  1»  forme  de  la  demande, 
i^n^eange  pafl,.?roy^8-noU8,/hne  appr^iatiqn  plus  Ap6ciale, 
"■'jy,-      V^tpluieomiidtedecett^'preuve.      /  \( 

.  *'^„         ''  K^.£i4r«iis  maiut»>nant 4auB  landt;  des  principes  qui  doi- 

"J*  ■.!'■■■••'"_  .,  ,!  '  .  " 
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faitd  de  la  c^Vnvni^k  une  «ouroe"6ommiiiie-\le  droit    -'p— 
romam-oes  principes  «6ut  lo«  mdmes  d'ailleurs,  L  droit  ^-J^W"* 
anglais  qu'en  droit  fraii9ai«.  et  nous  Ich  trouvo  J  aiuwi  «**?*«, 
facileipent  roconnaiesables  dans  I'eiwemble  de  la  iuri«- 
prudence  anglaiae  que,  dans  lea  textes  prfecis  de  notre 
droit  fran9ai8.    Je  me>utenterai  ddiic,  A  raison  de  cette 
similitude,  de  ne  r6f6rer  qu'A  quelques-uiies  des  nombreu- 
8^  autorit68  qui  m'ont  6<6  citfees.    Toites  admetteut  lea 
mftmes  rdgles,  t)u  k  peu  pres  ;  elles  ne  different  g6n6ral«- 
v^ni  que  dans  I'jipplication  k  des  cas  particuliers.^^-^ 
^Oomme  nous^l'ai^ons  constat*  d6j*,  nous  avoifs  ici  d'un 
cat6  les  demandefers  qui  se  plaignent  dun  pr6judice  que 
leur  cause  la  dfife'nderesse,  et  de  I'autre  cdt6,  cellensi,  qui 
soutient  qu'elle  exerce  un  droit  absolu  et  que  mfinie  si  le 
prejudice  all6gu6  existe,  la  demaade  telle  que  formul6e« 
n'est  pas  fond6e.  '       ,        ^»  -   .     " 

Cette  contestation  nous  condiiit  A4'ex.amen  deg'deux 

>f  ^lo.  Le  droit  depropri6t6  reconnu  par  Part.  406  dub; 0 
eit-il  restreint  par  les  obligations  du  voisina^e ;  ^  s'il 
I  est,  quelle  est  k  la  fois  la  limite  et  l'6tendue  de  cette  res- 
tnction?  ■♦      .-      ■  _v      . 

I  2o.  Quel  recours  la.Joi  reconSfc-elle  au  voisin  qui 
Wuffre  prejudice  dereutrepris^v  faife  par  le  proprifitaire 
surson  fonds?     •         . 

V'$t  d'abord :  Le  droit  deproprifete  reconnu  par  I'art.  406 
duC.  0.  est-il  restreint  par  les  obligations  du  voisiuage  ; 
et  8  il.l'ept,  quelle  est  Ala  fois  1*  limite  et  I'itendue  de 
cet  terestriction  ?        -  ^ 

JX'art.  406dit:  «Lapropri6t6  est  le  droit  de>uiretde' 
^  ^    disposer  des  choses  de  la  mantle  la  plus  ahsolue,  pourvu 
'  qu'on  u'eu  fasse  pas  un  usage  Drohib'6  par  lea  ioisdu 
"  par  les  r^glements."  f^'  '■  " 

Et  I'art.  899  ajoute:  "Les  pArticuliers  o^ la  libre dis-'' ' 
'  position  des  biens  qui  leur  appartiennent,  tfous  )es  nw^- 
•  difixSatioiis  fitablies  par  la  loi " 

II  semble  done  que  I'on 
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que  du  mofuent  qu'un  p: 


it  conclv^re  de  ces  textes, 
ne  yiole  aucune  loi, 


r  ..»»   -f    .f  > 


P' 


'V 


ifinVTKic^w  LAW  vKFOwni. 


^iriCagu  tottt  oe   '  ^,* 


-^  «*  tii  aut^ujh  r^'i^lMiiKmti  il  pout  fuire  but 
CmmKi    q.^j  Jiui/plnit,  rhD*  »'oci;up«r  d^it  ennuiirWK  inconv6ni«U8, 
f •|i!!rplJ:i*"^ou  xnijttav  du  pr(^.judi."e  qu'il  .poiit  .ttUjier  A  ■««  voiiif|«. 
,    "■"  ^"'*"*  Mais  «ett«  tjomlusion  uoruit  trop  ubsolue. 

'  'Eu  eiret,  Pothior  d6Hni8»ait  la  pripri6t6 :  ''  Le  droit  do 

'    "  diapostr  d'ujio  choso.commo  W  Bomblo,  suns  donner 

",attt'iuU<  aux  droU$  tfautnti,  m  Wx  loia;"  et  I^uront 

^   coiiHtate  que  si  lo  Ood«  fran^iHr^uo  In  notro  a  Huiyi— 

ii« reproduit  pati  la rostrictidn  loureniant  len  liroili  ifautrui, 

.  c«  n'est  pas  qu'il  la  rojctte,  mais  seulomeut  puree  qa'ello 

appartieut  A  la  doctrino  plutot  qu'«\  la  legislation,  otxi|u'il 

,,, ^^ aat  trBH-difficile  et  partant  triis-daugereux  do  la  pr6cii«r 


i^ 


.5?' 


I' 


ot  d'eu  iftarquer  la  i>ort6e.  (0  Laurent.  N».  \Z^). 

, TouB  los  uuteurs  adjaiettent  d'ailleurs  cetto  restrhtloil,  ^ 
que  Pothier  explique  ensuite  au  No.  101  de  son  Introdm- 
lion  giiUrUleaux  cmtumes,  en  disalit  "Ces  termes  de  la 
•*  dfefinitiou,  >a»J  donner  aUeinte  aux  droits  d['autrui^\\e  s'en- 
"  tendent  pas  seulemeut  des  drdits  que  d'autres  dnt  ou 
Vrout  avoir  un  jour  dans  l'h6ritago,  ils  s'entendeni 
ssi  des  ffopri6taire8  et  possesseuref  Y4)i8in)!.  Quoique 
,  domaine  de  propri6t6  donne  au  propri6taire  le  pou- 
,.oir  de  faire  ce  que  bon4ui  semble  dans  son  hferitage,  « 
nepeut  cependant  ij  faire  ce  que  les  obligations  du  voiainage 
"  ue  permettent  pas  iCy  faire  an  jtrfjudire  des  voisins." 

II  faut  done  dire,  sur  oette  premiere  j)artie  de  la  ques- 
tion, qu<5,  nonobstant  les  textes,  les  obligations  du  voisi- 
nage  iraposent  des  restrictions  au  droit  absolu  de  pro- 

priW6. 
Mais  quelle  est  la  limite  et  I'^tendue  de  cette  restnp- 

tion  du  droit  #  propri6t6  ? 

Pothier,  dans  la  citation  que  nous,  venons  de  faire,  sem- 
ble dire  qu'il  suffit  qtt'il  y  ait  prejudice  pour  le  voisin" 
pour  q^e^^:^ropri6t6  doive  c6der.  -  Mais  cette  doctrine 
ept-Gncore  trop  absolue  et  Laurent  larestreint  etlaprfieise 
"^disant,  qu'il  ne  suffit  paa  qu'ilfait  prejudice,  raliiis 
qu'il  faut  encore  qu'il  y  ait  dans  I'acte  ^r6judiciable  Usion 
du  droit  d'autrui.  "  Si  le  proprifetaire>e  Use  pas  le  droit 
"  de  son  voisin,  him'qu'd  lui  'nuise,  il  n'est  tenu  4  aucune 
♦•  rfeparation.  (No.  186)."    '  W' 
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Oetta  noavdle   formula,  bien  qu'elle  <ioai'^MiD  Mm       — ^ 
'  un  pM  con«id6mble  daoi  la  yoie  de  1«  •olution  qtt«i  noo.    ^^^ 
cherchoii«    n\^t    c«p,.ndant   pm*   encore    <ml»iAmm^tit'^.Afim 
«atiHfawttut«,  (,ar  comin..  I«  dit  Lttr^nt  lai-m«ttio '  "ufw^Kti^. 
•'?cienc«  dp  droit  '>— -|J|r  f  |,f      aom  irrand*'  ^        ' 
que  le  eomporto  nr,»a|a»»||||^, ..     „  „^„^  :;; 

_    Portali8.  1  un  de8  princiM^MLA.  Code  Napo-     '  ,      ^^ 
1601,.  diaait  «ur  Part.  644.  q|^^BKe  article  406^    ^^ 

Le  droit  da  propri6tair«,  ^t^^Ho^qail  ipoit,  com-    '  f 

^^  porte  quelque.  limite.quo  /VllVKfl^  tend  mdiap^n.        '      ' 
Mblea.     Viviuit  avec  uq.  uumbl^leB.  noM  deToiia  rai.  ':y#-'V''^A-^ 
pector   leurs  droits,  comrae   iU  doivent  respecter  1««    J^*      :iH 
II  ndtres.    Nous  ne  deVdiig  done  pa»  nqjiii  permettro.  rn^e 
iurnotn/ondt,  des  proc6d«B  qui  pourraient  Wewef  Id 
<aroif  acvvM  d^un  yoiaiii  ou  de  tout  autte.^     «   V        i- 
^  Kt  Laurent  lyoute  :•  "I'orate'hr  se  «ert  ^e  i'e^preMion 
de  droit  acquis  pour  marquer  bieA  6nergiquem^ttt,  que  le 
proprifetaire  1686  ne  peut  pas  inVoq»er  le  Wul  pr6>dic« 
qu  il  6prouve  ;  iV  nepeulse  plaindre  du  pr^ifudiee  que  lui  caute 
son  voisin  quet'it  a  un  firoOieertaiiti  qui  est  btetU:'^^o.  187). 
Or.qtieUe  eitt  cetle  l6«ion  du  ^roit  qtii  art  n^cewaire 
pour  que  le  voisin,  Boit  admis  A  8ppiaiu4r^t-  " 

^  Demolombe,  qui.  owunine  aujw^  la  queition,  propose  la 
dtstinetion  suit-ante. :  jv     i    "> 

.  "  Ou  I'entreprise  qu'un  propri^taire  fait  sur  son  fonds, 
u'a  pour  r6sultat  que  de  priver  le-pfSpn^taire  du  fonds 
voisin  des  avantages'dont  il  araitj  joni  jusqu'alors  ;    - 
^  "Ou  elleapour  eflTet  de  lui  cwiser  v6ritablemenl  tin 
dommage.  y^ — t  . 

/'Dans  le  premier  cm.  n<kre  avis  est  que  le  propri^taiie 
peut  faire,_sur8on;  fonds,  Ws.  le^rjmwut  que  bon  lui 
wmblejors  m6me  que  ces  tWiiS  iiS«Sto|  pour  rfetfltat 
deim^rlej^iiiiidesavantagesddntiljouissatt.  :i      .| 

"M«n  voisin  avait  un  puits  ou  une  fbritaine;  6t  p4r 
des  fouilles  pratiqu.6es  chej-jnoi.je  coupe  et  je  dAtourte" 
les  veines  d'eau  sooterrainels  qui  les  alimenlaient.  Poih^ 
d'action  contre  moi  de  k  part  du  voisin 
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mon  heritage  ;  elle  6tait  saitie  et  bien  a§r6e  ;  et  voil4  que 
je  construis,  sur  mon  sol,  un  bAtiment  qui  obstme  ses 
vt|es  et  qni  rend  sa  nafaison  sombre  et  hnmide.  Pas  d'ac- 
tion  davaatage. 

"  Car  je  suia  propri6taire  du  dessus  et  du  dessous  (0.  0. 
414) ;  et  soit  que  je  creuse  ou  que  j'Sdifie^  je  ne  fais  alors 
qu'nser  de  ma  propriety,  chez  moi,  dans  n^ies  limites,'  sans 
atteindre  la  propri6t6  voisine,  et  sans  lui  rien  envoyer  de 
nuisible  ni  de  dommageable.  JeifnTis  done  creuser  par 
dessous  aussi  bas,  et  edifier  pardessm  aussi  haut  iqu'il  me 
plait,  sans  que  le  voisin  puisse  se  plaindre,  fors  mime  que 
Pavantage  et  la  jvaleur  de,sa  proprUte  en  seraient  notablement 
wnoindries"  (12  Demolombe,  No.  647).         ^  -— 

Ce  principe,  formellement  enseign6  par  les  juriscon- 
sultes  romains,  6tait  aussi  admis  par  les  anciens  juriscon- 
suites  fran^ais  et  est  encote  aujourd'hui  g6n6ralement  re* 
co^nn. 

Apres  avoir  ainsi  resolu  la  premiere  partie  de  sa  dis- 
tinction, Demolombe  examine  la  seconde. 

"  Mais  faut-il  appliquer  la  m6me  solution,  se  demande- 
t-1]^  dans  le  (;as  ou  les  travauz  qu'un  propri^taire  execute 
8i{r  son  fonds,  anraiont  pour  r^sultat  de  transmettre  au 
f^ndtf^voiMn  des  substances  ,ou  des  exhalaisons  nuisibles, 
QjXidt'y  c^tiser  nn  bruit  intolerable  ?  " 

>Sur  ce  ^int,  trois  opinions  sont  en  presence  : 

hoL premise  soutient  qu'il  n'j  alien,  dans  ce  cas,  k  a.u- 
cnne  action  en  dommages  interSts,  ni  pour  le  prejudice 
matirifil  qui  r^sulterait  de  I'alt^ration  physique  du  fonds, 
ni  pour  le  prejudice  moral  ou  d'opinion  qui  resulterait  de 
la  djlpr^ciiition  de  la  valeur  fonciere. 

...    D'apres  la  sea^nde,  il  fant,  distingner  entre  le  dommage 
/^6elr^|ai^^roduii  une  alteration  physique  on  une  diminu- 
tion effective  de  la  chose,  et  le  dommage  moral,  c'est-jl- 
dire  la  depreciation  et  la  moins  value  qui  rdsnltent  dn 
voisinage  mdme  de  I'etablissement. 

La  premiere  espece  de  dommages  est,  dans  ce  systeme, 
la  senle  qni  puisse  ouvrir  une  action  en  dommages  v^ik- 
-   rfits  de  la  competence  de  Tautorite  jndiciaire.        —  ^  -    — 
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,  Quant  au  dommago  moral  il  n'engendro  autune  aotibn, 

Jinhn  la  <m«^/i«  dpittiou,  qu'adopte^Demolombe,  en-T»-P^i«L 
s^gne  que.le  propri6taire  auq«el  uu  fitablissemeiit  Indus- '- """'i'Sl, 
trfel.  mftme  autorisfe  (par  I'autoritd  administratire)  cause 
un  pr6judic«  appreciable,  de   quelque  nature  d'ailleurs 

rl\  '^1'  ?^."*  •'■^'^*"''  ^'"  don^mages  interfits.  et  qne 
lautorit6  judiciaire  est.  dans  tons  les  cas.  competente 
pour  statuer  a  cet  egard.  '  .       mp«'«"ie 

de^W^'int/'"  ^^"^«»^««  »»»*6r6t8.  en  tel  cas.  d6coule 

«n«  W'f^  '  ^r  ''*'''*''''^  cettegrande  regie  d'6quit6  ^- 

que  tout  fait  quelconque  de  I'homme  q«i  cause  A  autrui 

un  dommage,  oblige  celui  par  la faute  du^uel  ilestarnvfi 

a  le  r6parer,  ««"*<?. 

Ainsi  les  principes  sont  bien  definis,  la  regie  est  .H,see 
aveo  ,aart6  et  precision,  et  il  serait  facile  d'en  faire  imm^- 
diatementrapplication.  •  mc 

Mais  bien  que  ces  principes  spient  eminemment  appli- 
cables  ^  ^a  contestation  soulev6e  entre  les  parties,  la  forme  : 
de  a  demande.  dans  I'espece,  no^  en  dispense  jusqu'^  nn 
certain  point,  et  nous  impose  mainteiiant  I'examwi  de  la 
seconde  question  qup  nous  nons  somnies  po86e 
2o.  Quelrecottrslaloireconndt-elleauvoisinquisouf.  * 

re  pr6judicederentr.epri8eoude  la  construction  faite  par  " 

lepropri6tairesursorffonds?      ^  '  ^ 

^Que  pe  voisin,  lorsqu'il  se  trouvedans  la  s^conde  hypo-      ,i... 

these  examinee  par  Demolombe.  ait  un  recours  en  dom-   Jf^      • 

m^es  int6r6t8,  c'est  ce  que  I'auteur  parait  6tablir  bien     « 

clairement,  sauf  toujours.  bien  entendu.  les  circonstances 

f!  v'^'^i^r"  ^^  "'^"^"^  ''^''  "*'•  "°"»°»«  '^  1«  ^"  trts-bien  . 
au  no.  boo  ;        . 

.  "Tela  nous  paraissent  6tre.  en  droit,  les  vrais  princii>e8.         / 

daccorderdesdommagesint6r6t8?       ■ 
/•  O'est  1^  princi^alement  une  question  d'espice,  sur  la- 

"  v^n   1  'l-.'^P"*^^"'  »«  magistrats  •  de  prononcer.  sui- 
VMit  les  diftSrentes  circonstances  de  la  cause  " 

de  dommages  mt6,«ts.    Tout  ce  que  re^mdreijt  Jes^  ; 
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*"<'■       mandeara  o'est  noe  defense  perpdtnelle  ^  la  d^fenderesse 

onwford     ^^  coutinuer  ses  constractious  et  de  tenir  son  hdpital  & 

'"'^ISjjfJJl''**  Tendtoit  choisi.  Et  les  dommages  qn'ils  alldgaent  ne  Bont 

pas  invoqu68  comme  base  d'ane  compensation  pNlcnniaire, 

mais  simplement  pour  jnstifier  I'intervention  de  la  jastice 

et  obtenir  Tinjonction  sollicit^e. 

Le  recours  adopts  par  les  demand^urs  est  connn  'en 
droit  sous  le  nom  d'acti0n  en  dinoneiution  de  nouvel  eeuvre. 

."  Le  droit  romain,  dit  Gasou,  avait  tiu^  action  diie  d^ 
nonciation  de  ntiuvel  eeuvre,  dont  I'objet  6tait  d'emp6cher  la 
continuation  de  travanx  commeueds  dont  an  tiers  pr^ten^ 
dait  souffrir  on  craignait  de  souffrir  prejudice.  II  y  aVait  \ 
lien  k  cette  action  soit  que  le  nouvel  oeuvre  fat  construit 
sur  le  fonds  de  celui  qtti  le  faisait  6lever,  soit  sur  le  fonds 
da  dSnonfant."  (Actions  possessoires,  No.  89). 

Et  Aulanier  ajoute^  "Gelui  qui  fait  des  travaux  sur  son 
propre  heritage,. pent  nuire  au  voisin: 

lo.  En  d^teriorant  le  fonds  voisin»i- .<  . 

2o.  En  s'attribnant  sur  ce  fonds  nne-^rvitude ; 

3o.  Ett  privant  ce  fonds  d'une  s«;rvitude  ex^rcee  a  soh^- 
profit."  (Act.  pos.,No;, 200).        '-''*         ^    i^ 

Et  au  No.  208 ;  "  Lori^que  le  trouble  est  caas6  j||^cl( 
travaux  futs  sur  le  fonds  mgrne  de  ranteur  4|i^Hpi 
Taction  prend  le  nom  particulier  d'action  en  d^f^^u 
de  nouvel  teuvre"  -$,    ° 

Oette  action  qui  6tait  pass6e  dans  rancienVdroit  fran- 
9ai8,  a  aussi  kik  admise,  malgr6  qn^ques  ^ontroverses, 
sous  I'empire  du  droit  nouveau  e2P1^nc».  EUe  a  aussi 
toujours  6t6  reconnue  et  pratiqu6e  dans  noire  pays.  Mais 
il.  est  bien  Evident  que  ce  recours  dont  les  caractires 
avaient  6t6  singulidrement  alt6r^  en  passant  dn  droit 
romain  dans  Tancien  droit  fi^fais,  doit  encore  subil  for- 
c6men(r  les  modifications  qu'imposent  les  transformations 
progressives  du  droit.  ^ 

Or,  bien  que  cette  action  soit  encore  reconnue  en  France 
jii\joiird*hui,  les'auteurs  cependaUt  n'en  admetteiit  I'ap- 
plication  qu'avec  une  distinction  quinous  pai»it  des,  plus 
plausibles.    Yoici  comment  Laurent  ^tablit  cetto  distinc- 
tion: Au  No.  160,  a  dit:  (  '    ' 


,des 
>ie, 
tion 


'j^-qstfy' 


iJ~8UPEM0R  oomeit. 


/-> 


-  L«,  tribunaux  peuvent-ils  pron6ncer  la  ■Cpression       i««. 

^^^uefaut-il  decider  si  r^tablissemen^a^^^  | 

peuvent  ordbnner  la  suppression  d'nn  r*i*««;     .  ""*  • 

»8  s,  I'autorisation  protege  I'^ablissement  autorisfi 
^tre  la  suppression,  elle  n'a  anctin  effet  au*nt  .«!!?— ^^ 
mages  qui  j^uvent  touiou«  6tn,^:,::^r     ^^^^^^^ 
.  ^  ^,Je  n'ai  certes  pas  I'intention  de  constater  iri  ^«.  o-    -i- 

/  .     ,"  P""  *-»■>«  autorisation  encore  pins  fonn«ll.  „, 

PoMr  cett?  qnestioriyc'est  la  r«»ondre      *~        "       ■  ^ 

accord^  «f  n'o«*  i- ■       i     .      "r""  "®  P®^'  .«onc  pas  6tre 
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The  judgment  is  as  follows  :— 

"  La  Gonr,  eto;..p..    . 

"  Attenda  que  les  deiHandenrs  propri^taires  d'immen* 
bles  voisins  de  celui  que  la  cotnpagnie  d^feiideresse  a  ac- 
quis k  Yerduu,  prds  Montreal,  se  [iourvoient  contre  cett«^ 
derni^re  pojar'  demander  qu'il  lui  soit  fait  defense  de  con- ' 
tinner  des  constructions  qu'ello  a  commenc6es  sur  son  dit 
terrain,  pour  r^tablissement  d'um  hopital  pour  les  aliSnfe, 
all^guant  que  la  construction  et  tenue  de.cQt  hdpital  leur 
est  pr6judiciable,  qu'il  diminue  con8id6r^at»lement  la  valeur 
commerciale  de  leurs  terrains  et  les  expose,  eux  et  leurs 
families  k  des  ennuis  et  des  inobuv^nients  dans  la Joilis- 
tance  de  leurs  hdritages  et  &  des  dangers  de  maladi^par^ 
I'agglom^ration  d'nn  grand  nombre  de  malades  di^ns  cet 
Stablisscment,  la  corruption  de  I'air.et  la  souill^re  de 
I'eau'du  St-^Laurent  et  de  la  riviere  St^ierre  par  les  ^gouts 
de  ces  bfttisses  ;  .  .    / 

"  Attendu  que  la  d^fenderesse  plaide  en  substande, 
qu'elle  ne  fait  qn'exercer  un  droit  qui  lui  appartient,  et 
qu'en  cons^uence  m6me  si  les  constructions  qu'elle  6difid 
ontrponr  effbt  de  diminner  la  valeur  des  heritages  des 
deman^eurSi  ce  dommage  n'est  pas  nn  motif  saffisant 
pour  justifier  la  demande ;  que  d'aillenrs  elle  ne  constrait 
que  pour  atteindre^le  but  p|9r  leqi^el  elle  a  6t6  cr66e  et 
qu'elle'ue  pent  en  dtr»emDftoh6e ;  et  qu'ejle  a  pris  toutes 
les  precautions  voulnes  pour  ne  causer  aucnn  dommage 
auxyoisins;  ^  \ 

"  Attendu  que  bien  qu'en  principe  le  droit  de  propri6t6 
soit  restreiut  et  limits  par  les  obligations  du  voisinage  et 
queries  entreprises  ou  constructions  du  propri6taire  sur 
son  propf<f  tbnds  puissent  donner  lien  k  Tinteryention 
des  tribnnanx,  dans  certains  oas,  cette  intervention  ne,,: 
peut  aller  jusqu'i  U  suppression,  du  fait  pr6jndiciable  aa  ' 
de  retablissement  qai  cause  le  dommage  lorsque  I'anto- 
ritd  mnnicipale  ou  t^ministrative  en  a  reconnn  et  auto- 
ris^  I'existence ;  *- 

'*  Attendln  que  dans  le  cas  ou  telle  antorisation  existe 
le  senl  reconrs  oavert  k  la  partie  1^6e  est  la  demande  .en 
dommages  intigrdtt ; 
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^        '-,  *  '     V       ^1  Janvier  1889. 

/  O^reMi  Telliee,  X      V 

8HACKBLL  V.  DRAPBAtf  ET  4L. 

■■■:•■'  «. 

_  "CwiBd&Mt  que,  dan.  Ujonra*.  du  7  join  1M»  t.» 
fVl^  '«^*"'*  *""  ™*W  «*«««  e«  I.  oitt  d. 


88 


MONTRSAL  lAW    RBFOBTB. 


■  *tT  ■• 


4 


ShMktH 

T. 

Pr«p«wi' 


Moutr6al,  sur  la  rue  St-Laurent,  No.  18,  ntae  fenillo  do 
tole  de  18  ponces  de  largenr  sur  environ  80  k  86  pouceu 
d»  longueur,  ot  pedant  do  2  livres  k  2 J  livres,  est  tomb6e 
sur  la  tfite  du  demandeur,  an  moment  oik  il  passait  dans 
la  dite  rue,  d6ohirant  et  faisant  tomber  le  uhapeau  qui  fo 
couvrait,  et  lui  faisait  en  mdmu  temps  une  dgratignure  au 
ouir  chevelu,  prts  du  front ; 

"  Consid^rant  que  la  chute  de  cetto  feuiHe  de  t6le  a  6t6 
d6termin6e  par  une  cause  que  les  dits  ouvriers  ne  sont 
pas  en  6tat  d'expliquer,  mais  qu'ils  ont  attribu^  au  vent 
I6ger  qui  souftait  alors,  ou  au  fait  qu'ils  ne  I'avaient  pas 
raise  en  6quilibre  sur  le  paquet  de  toles  ou  ils  venaient 
de  ladfeposer; 

"  Oonsid6rant  que  lee  ouvriefs  des  d^fendeurs  ont  com- 
mis  une  imprudence  en  n'apportant  pas  I'attention  qtie 
"leur  prescrivaient  les- regies  de  la  prudei^ce  pouir,  dfiposer 
sur  le  paquet  la  dite  feuiHe/de  t61e,  et  I'empftcher  de  tom|c 
ber  par  elle-m6me  ou  d'HyL  enlev6  par  le  vent,  et  en  n6- 
gligeaut  d'av43Ttir  les  passknts,  par  un  signe  ext6rieur,  du 
travail  dangereux  qu'iw  ex6cutaieut  sur  le  toit  de  la  dite 
maison; ;  .    ^  |    ■  ■      "      , 

"Oonsidfirant  que  les  dfefendeurs  sont,  civilement  res- 
ponsables  de  la  faute  dommise  par  leurs  ouvriers,  dans 
rex6cution  des  fonctions  auxquelles  cis  derniers  §taient 
employes,  et  doivent,  dek  lors,  indem;HiseT  le  demandenr 
du  prfejttdioe  qu'il  a  souiert  par  suite  du  dit  acciden^' 

"Oonsidfoant  que  si  less  dfefendeurs  ont  attribu6wdit 
accidents  un  cas  fortuii  ou  de  force  majeure,  ils  ont,  n6- 
anmbins,  fait  tout  en  lent  plouvoir,  pour  r^gkr  ootte  aflTaire 
k  I'amiable,  et  toute  le'ttr  conduite  montxe  qu'ils  n'ont 
jamais  recul^  devant  la  responsabilit6  que  leur  impose  la 

"  Gonsid6rant  que  lie  dit  accident  est  le  r^sultat  d'nne 
pure  negligence;  qu'il  n'y  a  eu  qu'imprudence  et  non 
malice ;  et  que,  dans  I'espdce,  les  dommages-intdrdts  ne 
doivent.  comprendre  que  ce  qui  est  une  suite  immediate 
et  directe  du  quasi-d61it,  et  non  ses  consequences  secon- 
daires  et  indirectes ; 

*' Qonsid6rant  qu'lmm^diatement  aprds  cet  accident,  4e 
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demandeur  .'est  rendu  A  la  place  d'affaires  de-  d6fend,ur». 
pou7  faire  ..  rfiolamation.  qu'il  e«t  all6  ensuite  4  Z 
goutor,  pu.H  A  «on  bun,aii  ou  il  e«t  rest*  \Jnu'i,T'   if 

et  de  mala 86.  .1  na  «oag6  A  avoir  rocoura  4  uu  mideoiu 

pour  le  traiter.  qutf^e  12  juin  4887  •  «iMeuu. 

"Oott8id6rant  que^e  demandeur  n'a  6t6  retenu  A  ak 

aeo^,u;Hae:S!^l^Z:ilZ;^^^ 
avrer  A  travail  r6gulier  et  aaaidu  ;  et  que  a'il  a'eiit  nUin* 

rf.illt.Bt  de  see  dMaratione  A  oet  tgud  ■  ' 

ledemndear,  et  q„i  l„i  »  ch.rg«  ,25,  a  attrii,^  ™^t ' 
dece  dernier  au  dit  «=„ideat.^t  que  ae,^  .pinioaUt 
~tor«e  par  trois  autre.  mMecin,  entead™  «,^eT 
«».»..  de  I.  part  d„  dema,de«,  d'un  autre^in^  trot 
mMecin.  entendu,  cmme  ttaoin.  de  la  part  d„lfe  " 
dew  «,nt  ananime.  4  .is,„„         ,         '    io^t  ,ff 

»i.o«.»  t«.v«l,  au  dit  .coideBt.Te.";^r  ,"^;^ 
qaeUe  e.t  contredite  formellemeut  et  qu'elle  "^'"7' ' 
doute  qo.  do.t  toarner  au  Mn«ace  dea  d«fend«,«  ' 

•0»''"d««»tqneledemandearn'.pa.,„wXdMnc  ' 
U„a  dan,  eon  .alair,  habitael  4  raison  de  «.  aiZcf^dn' 
bureau,  on  de«in  m«,que  d'aaaiduit*  au  tra^Tprt^ 
cat  «»ident,  et  qu'il  u'a  p«,  pronrt  d'autrTDrtL^i!/ 
P«  «.ite  de  oet  accident,  que  lluitiXl^^ltt^ 
de  ^  dupeau,  «,H  troi,  piaatrea,  ,t  i„  qudquwIS^ 
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"  GonBid^rsnt  qu'A  tout  6r6n«inent,  en  tenant  compte 
dv^  tou'ton  I«B  HOuflFranced,  malaisi'H  »'t  inoonvinienta  dont 
1h  demand<^t>^  a'oat  plaint  aprta  f«t  accident  et  en  lai 
alloaant  lea  fraia  de  son  mftdecin,  ft  le  qo&t  d«  aon  oha- 
pean,  lea  dommagea  du  demandeur  nu  penvent  excMer 
la  Homme  de  oi^quante  piaatrea ; 

"  Oonaiddrant  que  lea  offVea  de  $60,  faitea  au  deman* 
denr  avaut  Taction  et  vonouvel^ea  par  lea  d^fenaea,  abnt 
'auffiaantea  pour  le  compenaer  dea  dommagea  et  dea  aonf- 
franoea  phyaiqnea  qn'il  a  pu  endurer,  ^raiaon  de  uet  aooi* 
dent,  diclare  lea  ditea  offrea  bonnea,  valablea  et  auffiaantd^ 
et  condamne  lea  difeudeura  oonjointement  et  aolidaire* 
ment  h  payer  en  conafequence  an  demaudeur,  la  dite 
'  aomme  de  oinquante  piaatrea  courant,  qui  a  6t6  conaignie 
de  conaentement,  ontre  lea  maina  do  I'avocat  dea  d6fen* 
denra,  ordonne  que  la  dite  aomme  aoit  pay6e  et  remiae  an 
demandeur,  pour  lui  tenir  lion  de  aea  dommagea-intirdta, 
et  renvoie  Taction  du  demandeur  pour  le  aurplua  r6olam6, 
ie  tout  avec  d^pena,  etc," 

itfoms  (6  Ho^f,  a vocata  du  demandeur. 

M.  DeBellefekjUle,  C.  R.,  avocat  dea  d6fendeura.  __^ 

(J.  J.  B.)  \  ^ 
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25  mai  1881 
Coram  Jett^,  J. 

BARBEAU  V.  lA  CORPORATION  DU  OOMTfi 
DE  LAPRAIRIB. 

Corporation  munic^Htle — Caul's  (ttau—'JuridietioH  du  conseil 
de  comU—'Pfoeh-verbal  et  ripartUion—Juridiction  de  la 
Cour  Supirieure.  i 

Juai:— la  Qa'un  conn  d'eau  qui  traverae  deux  muoH^paliMa  looalea  Mt 

an  ooon  d'eau  de  comt^,  p\mc6  par  la  loi  kmu  la  jnridlbtion  origiDaire 

.  -i"  do  oonaeil  de  ootaiab ;  '      '  ^ 

2o-  Qa'an  conaeil  de  comt4  qui  rend  une  dteiai<m  ralatlyement  i  on  pio- 

ote'Verbal  au  aojet  d'on  pareil  coun  d'eau  n'ezeroe  paa  one  fonetion 

. jii^gtaire,  maJs  aimptoment  adminiatnrtJTO;  ' 

•     '    ■  "'  >         ,' 

*'  .  >■        ■ 


^  J 


•— »t)ptRio»  a/tm. 


¥ 


*"  t:  w7."  :;,^it  ttlt  r  '■*"«""»• "  -»"  *™" 

tat  ««.rib„.bl.  .  drelt  *  »  pLX   """'*"'•  -••»;^'^-. 

.^^nt".i'J^  rr  "  1'  "»»'•"'•"»»  ««.  .".at  .affl. 

"•'■"'*"««•  «»  .naaUn,  le  dit  proo^..verb.I  "^ 

I«  demandear  oita  :  LavMeUe  v.  La  coroorttt^  A.  »_« 

ii'tr?' "  ''^  ""■  '■  »•  "'«= 0-  M.^n^  *■  "^' 

i-  d«f«ndere««.,  poor  «t«blir  que  dan.  k,  oroc*.  d» 
.»«.»«,  I.  p.r.i,  d«f„ud.,r«..  n„p,»t«t«7J,^'„i 

V.  IfJ/J;  sS^.  New.    p   m'T"  **-*"-*• 

./W-  rt-    ^- «••  10»1 .  li  XappotltjuMMra  d,  Quibec  dX 
P.|16    a«-^a/«„  rf»  „»«^  rf.  y^^  ,  ^^_^     •"««■ 

p.i«s  :rzT  fQTp'Ltr"  "'v"*.' "  "■'*• 

299,  804.  •       "'».  JjLfismolombe,  No.  298, 

^^^  ,endn  en  Etr  du  de.ande.r  :- 

"Attendu  que  ie  demandeur  se  pourvoit  ei>  caisation 
d  un  procis-verbal.  en  date  du  1  octobre  ISSe^aHrr  nn  ' 

mbfe^886""~  et  i.on.ologu6  par  ce  con^HuTt 

8n^»  ^.  •  ""*''***^*  "°  pro«A8.verbal  antfirienr  an 
sujot  d'un  cours  d'eau  oassant  nur  U  «««  "f"**"'  *« 
D/^ai^n^     J       ,  *'"^*"''  P*!^  la  concession  de  la 

dXrri":  """""-"«<'""'««  "t-eup^b!: 

"Atteadu  ,«  le  demaadenr  wutieat  ,u.  ee  p»oi^ 
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verbal  dolt*trocM««:  lo.  ?»;««  qun  U  rtpartition  qu'il 
«Ublit  iKmrlfii  travM«  i^  f*ir«  *  «'«  coumdVau  ent  ii\ju«l« 
et  irrCtguliirtt  vu  qa'elle  n'«'i*t  pM  bftM6««  nur  r*t«ndu«  de 
turrain  f-goutt*  par  ohaqiu)  propri^Uin^  y  iwniy^ti,  ^tqu'elle 
oxiatient  ra«m«  dp«  «»««<rtiptiouM  ill6gal«M*fln  fayeur  d« 
propri6tatrua  qui  dwvaient  y  <oontribu«r ;  2o.  Parcw  que  1^ 
corporatioh  du  village  d«'  Laprairie  qui  *goatt«  an  molna 
12  arpenta  de  t«irrain  dans  ce  mnn  d'eau  n«  contribue 
cependant  pat»  aux  travaiix ;  8o.  Pan>e  quo  ««i  coum  d'eau 
est  naturel,  ot  quo  1«  c9na«il  n'avait  pan  ledrolt ^e  le 
Ohanger ;  4o  Faroe  qu»^  ce  prooAii-verbal  n'indiquo  pat  lea 
bieni  impoMablcH  des  proprifitairea  appelfta  A  contribuer 
"  aux  travanx  ordonn*8  ;  fto.  Pal^e  que  ce  proc*8- verbal  n'a 
6t6  demand^  que  par  un  neul  oontribuable,  l«  nomm^ 
Bdouard  Hubert,  et  qu'il  a  6t6  fait  dant*  rod  aeul  intferftt ; 
"  Attendu  que  le  demandeur  alligu9  de  pitta  Mp^iale- 
meut:  .       *        •  •  ,         " 

"Qu'en  homolognant  le  dit  proc*B-verbal  l<iconieil  d« 
la  corporation  demandereHse  I'a*  amende,  ot  par  cet  amen*  j- 
dement  a  ordonn6  la  consttuctiott  d'uil«j  digue  danale/ 
dit  couTB  d'eau  sur  le  terrain  du  d«Bliande»r,  et  d'un  foaa6 
partant  de  cette  digue  ot  allant  juaqu'A  Vendroit  o6  le 
chemiu  de  fer  traverse  ce  terrain ;  «^t  que  ce  ohan]gemeiit 
aggrave  consid6rab|ement  an  prfejudice  du  demandeur  la 
servitude  naturelle  resultant  du  4>t  oott™  ®^  diminue  la 
valeur  de  sdti  immenble ;  '  '  //' 

*  "Attendu  que  la  dfefenderesse  conteste  cette  demande, 

t^all6guant:  '  . 

lo.  Que  le  demandeur  est  «on-recevable  k  dirigerson 
action  contre  la  dfifonderesse,  parce  qu'en  homolognant 
le  procis-verbal  ^-n  question,  le  conseil  n'a  fait  qn'exercer » 
des  fonctions  judiciaire^s  k  raison  desquelles  la  dffende- 
^esse  ne  pent  6tre  prise  k  partie  ;  j    ^ 

^.  Qu'en  homolognant  ce  procAs-verbal,'  le  conseil  do 
la  municipalit6  d^fenderesse  est  r«st6  dans  la  limite  3e,. 
sws  attribution's,  et  qu'en  ctfns6quetfce  le  demandeur  ne  ' 
yonvait  se  pourvoir  eh  Cour  Sup6rieure,  mais  devait  s'a- 
dreaser  k  la  Cour  de  Oircait  par  voie  d.'appel  ou  de  cas- 
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"I  pour  ..  p|„«  g„„a„  p.rtir.'^  I^i^?""  ™  "7"  <•■••<■ 
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"  Stir  le  premier  moyen  de  d6fense :  ^ 

"  Atiendu  que  le  coure  d'eau  rtgi  put  le  proces- verbal 
attaqtl6  traverse  deux  municipali^  Ibcales,  qu'il  eat  en 
/Cona6quence  un  cours  d'eau  de  comtfe  et  ae  trovve  plac6 
sous  la  juTi*diction  originaire  du  conaeil  de  comt^  ; 

"  Vu  I'art.  869  du  Code  Municipal : 

"Attendu  qu'en  statuant  ainsi  sur  un  proces-verbal 
par  lui  ordonn6  an  st^et  de  ce  cours  d'eau,  le  conseil  du 
«onit6de  Laprairie  ne  remplissait  aucune  fonction  judi- 
ciaire,  mais  agissait  simplement  dans  Texercice  de  sea 
pouvoirs  admivistratifs,  an  mdn^etitre  qu'un  conseil  local 
statuant  sur  tin  ouvr^e  local ; 

"  Attendu,  en  cons6quence,  :que  la  fin  de  non-receyoir 
en  premier  il(eu  plaid6e  p^r    la  dfefenderesse  n'est  paa^^ 

fondle; 

"  Sur  le  dewdeme  moyen  de  deft^nse : 

"  Attendu  que  bien  que  I'article  100  du  Code  Municipal 
donne  un  recours  devant  la  Cour  de  Circuit  ^t  devant  la, 
Coor  de  Magistrat  pour  la^  cassation  de  tout  procds-verbal,'^ 
role,  resolution  ou  autre  ordoUnance  d'un  conseil  mnnirt> 
cipalj  la  jurisprudence  a  reconnu  que  cette  disposition 
n'a  pas  enlevfea  la  Cour  Sup6tieure  le  contrdle  qu'elle 
poss^de  sur  toute  corporation  ou  cor|^  politique,  et  qu'il 
y  a  encore  lien  de  recoi^rir  a  son-autorit6  lorsqu'un  con- 
seil municipal  exene  ill§galement  les  pouvoirs  qui  leur 
sont  confi^T^s  ;     ,   ' 

•'  Attendti,  on .  consequence,  que  la  seconde  ext^ption 
de  la  dfifenderesse  est  mal  fon46e  en  droit  f 

^Stwle  fonddulitige:  '^  :-"-^.-.-^^::"  -^  :.'  ':,^j^y"- 
."Attendu  qu'en  principe  tout  iiit6re8B6*15i5i8~nn  osr 
ynwe  mjimcipal  pent  valablement  demander  le  change- 
ment  du  procds-verbal  qui  le  r6git,  et  que  le  conseil,  s'il 
juge  la  demande  fondle,  pent  y  faire  droit  lore  m6me  que 
cette.  demande  n'est'faite  que  par  un  seul  contribuable ; 

"  Vu  les  articles  810  et  810o  du  Code  Municipal ; 

"  Attendu  nfeanmdins  que  le  conseil  ne  peat  Ifegalement 
v^iiiT  »u  secouTs  du  contribuable  qui  fe  plaint  qu'en  ob- 
servant  strictement  les  fonnaUt§8  que  la  loiimpoBe  pour 
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fair.  de.  pR>c««.TOTb.«t  iiii.nr  «gl„  !„  conre  d'«.»  n'ert 

^«4     lit,"   "'«•  ^■"*^«  q»»»t"*  de  te™„ 
6ff.«tt«  M,t  «,.bl,  ,„  p,„e4,.v„b.l.  et  quelle  d«cl.« 

•   "yarMt,88TduOodeMBnicipal-  . 

CMlfi!^„°tr,  r  ""T  '■""*''•  '"  P'»<=*«-verb.I  dont  1. 
taine  et  enffisante  la  quatotil6  de  tenma.  iirontt*  ii»r  -I,. 

ImZ^^T      J"""^  Hftertqoiert  JinpUtemenre" 
empMdetoue  travani  dan,  la  partie  de  ce  cows  d'e™; 

;;ri  H    /*""  *^'^  ^  'eoutte  cepe„da^„t  de^H  1*^ 

la t^i/*.^"r  •  «"'"'"*  "«»'  ""-P'^  -Je  travanx  daaa 
la  mo.ti«  de  la  g,^  .j^,,  du  dit  eonr.  d'e,"  Wen 

80  Mpents  do  len-«i, ;  ,„e  la  oominune  de  Laprairie  nW 
Jf!  que  d'uae  proportion  minime  qXXd'tT,. 
mmfe  de  travanx  dan,  1«  pe^  ae,cenu  J3  T^Z 
qn.  .qnantitS  d„ter«in  par «««  egoutti  Z  an„re 

PMl.d«feadere«e.  et  prMefda  comt«,  .fflrme  aoSle  v 

«goatte  aa  moins  mUle  arpeat.  deterr^  •--  «■«  q»  «Ue  y 

rAttendn  qae  cee  irrSgalaritfa  da  prgo^Ff^  Ini 

^™t  tout.  ™iear  Mgale  et«,at  .SS^ea 

^re  prononcer  la  cassation  ;  .  ryur  en 

4  kt^nrr"^  ^"^'^  "PP"'*  '^^  P«>c4s-verbal  et 
ter«  du  deqiandenr.  savoir,  l'6rection  d'une  digue  et  IW 

le  diriger  toupurs  sur  la  terre  du  demandeur,  jusqu'au 
^^'^'^^''''^^^'  consid6«blem\iT-^' 
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oauTB  d'esu,  les  municipalitfeB  ne  peuvent  imposeT  sans 
indemnit6,  une  charge  plus  considerable  k  un  oontn- 
buable  qu'A  tous  les  auttes ; 

"  Attondu  que  mfeme  s'il  est  vrai  que  les  travaux  im- 
poses au  demandeur  par  ce  nouveau  procis-verbal  sont 
moins  que  ceux  auxquels  il  fetait  tenu  par  I'ancien,  il  n  est 
pas  Wabli  qu'il  y  a  la  compensation  suffisante  pour  1  ajf 
gravation  de  servitude  sus-mentionnfee  et  que  cette  aggra- 
vation suffit  pour  lui    donnor    droit  et   qualitfe  de   se  • 

plaindre;  '. 

"Considirant  en  tM)ns6quence  que  1^  demandeur  a  uyi . 
int6r6t  clairement  fetabli  A  se  plaindre  comme  11  le  fait 
par  sa  prfesente  demande,  et  que  les  raisons  qu'il  alligue 
au  soutieifrdliMnp  sont^  fondfees  ;  „     ^' 

"Benvoie  les  exceptions  et  dfefenses  de  la  difeuderesse 
et  faisaut  droit  4,1ft  detoande,  casse  et  ann^le  k  toutes 
fins  que  de  droit  \»  proces-verbal  fait  le  dit  jour,  7  oc- 
tobre  1886,  par  Cyj^ien  Lefebvre,  surintendant  sp6cial, 
et  hoinalogu6  par  le  ^onseil  du  comtfe  le  9  dfecembre  sm- 
vjmt,  et  condamue  la  corporation  dfifenderesse  aux  d6- 

pens,  etc."  ,     -,    '      j 

B„W<to«a;,  Fortf«  4- IJocAer,  avocats  du  demandeur. 

DeBellefeuille  Sf  Bonm,  avocats  de  la  dfefenderesse. 

(J.  J.B.)  /  ^  > 
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6  ffivrier  1889.  ' 
^LLB  DESJA^DmS  V.  L'HON.  BELLEROSB,  r 

,*     • 

Leg$  a  des  en/ants  d  naStr^f^ititiUion-^PosfestUM 
de$  hien$  subsHtuia  .  , 


Jcoi:-Qae  dana  le  cas  de  legs  i  dfla  fnfkniv  i  nattre  d-une  perMnn* 
nommrie  et  dteign^,  aveo  le  droit de  toucher  anx  aommrs  l«ga«es  Ion 
de  tear  Age  d?  m^jorlM,  le  premier  dea  enfaiitB  nte  de  la  perwnoe 

I  ainsl  nommte,  a  droit.  A  aon-Age  de  m^orit^.  de  toiioher  sa  part  de 
IMrltage,  aana  attendra  que  tou*  lea  enfanta  &  naltre  aoieiitndi- 
dans  oe  cas.  lea  enfj^ots  k  naltre  lora  dn  d«cda  du  teatateur  ne  pour-' 
raient  «trB  qu'appei«s  de  aulMtitution  dont  lea  enfania  nda  aeraiest 
grevia  envent  eux,  et  le  grev6  de  aubatitution  a  toujoura  droit  d'«ti* 
tnis  en  poaaeasion  des  biena  subatitu^ 

Par  son  action  la  demanderesse,  16gataire  de  sop  grand 
pdre  paternel,  rficlame  du  d6fendeur,  en'sa  qnalitd  d'ex6- 
cnteur  testamentaire  de  son  dit  grand-p6re,  la  somme  de 
|l,591.tli  ^tant  sa  part  du  dit  h6ritage. 

Par  son  testament  en  date  du  28  d6cembre  1886,  Charles 
Desjardins  aurait  fait  les  legs  suivants :  "Je  donne  et 
"  IdgueA  tons  mes  petits-enfants  tantceux  n6s  qu'd  naitt« 
"  du  manage  de  Magloire  Desjardins,  mon  fils,  que  oeux 
•|  n68  de  la  dite  46funte  Alzine  Desjardins,  ma  fiUe,  tout 
"le teste  de  mes  biens  de  quelque  nature  qn'ils  soient, 
"sans  exception  ni  reserve,  aprds  que  mon  ex6cuteuT 
*|  testamentaire  ci-aprds  nomm6  aura  r^alisd  en  argent  mes 
•'dits  biens,  de  la  maniere  et  dans  le  d61ai  fix6  ci-dessus, 
"  pour  6tre  sdparfe  entre  mes  dits  petits-enfants,  par  6gales 
"  parts  et  portions. 

^"Oependant  la  part  de  legs  denies  petits-enfants  n6» 
"et  k  naitre  de  mon  dit  ais,  Magloixe,  sera  dSposde  dans 
I'  ttne  banque,  on  plac6e  sur  hypothdque  entre  les  mains 
"de  particuliers  on  en  lieu  sur,  pour  en  payer  les  int6- 
"  r6ta  an  dit  Magloire  Ddsfardins  pendant  la  minorit6  de 
"  ses  enfants  ou  jusqu'd  oe  qu'ils  soient  ponrvus  par  ma- 
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"  anqnel  temps,  les  dits  i^inenn  auront  droit  k  la  pos- 
"  session  de  leurs  parts  dffleg8."\ 

Le  dit  <|fa[8^1«8  Besjardins  iponrut  le  28  septembre  1886. 

La/  dei^anderesBo  6tan  la  fille  ain^e  du  dit  Magloire 
Desjardins. 

Le  dSfeiMe'dr  ds-qaalii6  ayant  M6  menao6  de  poursxiites 
judioiaire/ippi^r  Magloire  Desjardins  s'il  pay  ait  k  aucnn  de 
ses  enfants  leur-dite  pdrt  d'hSritage,  sons  p^exte  que  le 
testament  de  fen  Ohames  Desjardins  crd^it  nne  substitu- 
tion, le  d6fondeur  ^s-qnalit6  refnsa  de  pj^er  a  moins  qu'il 
n'y  fat  condamn^  par  nn  jngement  de  la  Oonr. 

Ses  pretentions  sont  T^sum^es  dans  les  "Propositions 
et  antoritSs"  snivantes  qu'il  a  soumis  k  la  Gour  lors  de 
I'audition  au  mferitei: — 

"  Le  d^fendeur  ^B-qualit6  s'en  rapporte  entidrement  k 
justice.  Tout  ce  qu'il  desire  c'est  d'Mre  prot6g6  contre 
les  rfeclaraations  futures  des  appelfis,— si  appel^s  il  y  a,— 
dans  le  cas' ou  la  demanderesse  et  ses  frdres  et  sceurs 
ddpenseraient  I'argent  (car  c'est  de  Targent  et  non  des 
imme^bles)  qu'ils  demandent ;  ^ 

"Le  d^fendeur  eH-qnalit6  demande  a  la  Cour  de  d6-, 
cider  :^ 

lo.  Si  le  testament  du  grand-pere  de  la  demanderesse 
comporte  son  legs  direct  settlement,  Ou  s'il  oomporte  une 
substitution  quant  aux  •enfants  aouaitre  ? 

2o.  Si,  dans  le  cas  du  il  y  aurait  substitution  en  faveur 

.  des  enfants  k  naitre,  le  d^fendeur  es-qualit6  pent  payer  k 

la  demanderesse  sa  part  entidre,  en  argent,  sans  s'assurer 

que  les  enfailts  k  naitre,  s'il  en  nait,  trouveront  leur  part 

jconsenrfee ; 

8o.  S'il  ne  faudrait  pas,  dans  le  cas  ou  on  trouverait 
substitution,  que  le  curateur  k  cette  substitntion  serait  en 
cause,  et  surveillerait  ce  partage. 

"  SuT  le  premier  point,  il  semble  qu'il  y  a  substitutioh 
—les  appelds  §tant  les  enfants  k  naitre  apres  le  d^cis  du 
testateuT,  ^t  les  grer^s  ^tantles  enfants  n6s  lorsdetol. 
d6cd8.— Magloire  Desjardins,  fils  du  testateur,  parait  n'a* 
vbirqi^'iiii  simple  usufrnit. 
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present,  et  appelle  cela  une  tubsttiutian  tacUe 

voir  et  comparer  arts.  888,  984,  112  C  O  -  itirn,^  «k 
,    No.  620  et  8uiv  •«.  ' « ^  ^.  u. ,  tixcard,  ch 

Papmeau  cons.ddre  une  telle  clause  comine  leg^     ^^ 

liart.  945,  modifi6  par  88  Vict    oh  iq  -o^ki        • 
S?  """''"'*  P"  reprtse„,««  daus  Kprt.e«t. 

■m^  S^™""'  P'"™'"'  1°'«"e  a™t  dSt  d'fto, 

.    Owto  T.  Jtfarte,,  6  Leg.  New8,  428. 

i'efyardins,  et  elle  c<jiiclnt  A  ««  nn^v  i«  j*!i.    j        ^"wie« 
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"  Attendu  que  #'  d6fendenr  a  produit  une  d6claration 
qu'il  n'a  auoun  int6rAt  dans  U  prtaente  cause  ;  <i«'*l  ^^ 
Bire  que  les  drotti  de  chacun  soient  6^ement  sauye- 
gardfes,  et  qu'il  eg^  prAt  &  payer  A  la  demandereBse  tout  ce 
^  lui  peut  lui  6tre  d&  pourvu  qu'il  ne  puisse  ^tre  inqui6t6 
lu8  tard  par  aucun  iut^ressfe  4  propoB  de  ce  paiement ; 
qSe  le  pere  de  la  demanderetwe  lui  a  fait  defense  A  lui,  le 
d6f^ideur,  de  payer  k  la  dite  demanderesee  4  8a  majorit6» 
ou  i>ucun  de  ses  frdres  ou  sceurs  leur  part  d'hferitag^^ 
vu  q^  d'aprds  le  testament  de  leu  Charles  Desjafdins 
uue  substitution  fut  or66e  en  faveur  des  enfants  faturs 
de  Magtoire  Desjardins  ;  que  le  dfefendetir  ds-quaht6, 
n'ayant  a\cun  iut6r6t  dans  lii  pVfcsente  cause  dfeclare  s'en 
rapporter  ria  justice  et  fttre  pr6t  A  se  soumettre  k  la  d6. 
cision  du  triWnal ;  w    i  • 

"Consid§ra\t  que  les  enfants  A  naitre  du  dit  Magloire 
Desjardins  et  q^i  n'6taient  ni  n6s,  ni  census  lorsdud6c6s 
du  testateuT  ci-dessus  mentionnfe,  ne  peuvent  fttre  I6ga- 
taires  directs  en  v\rtu  du  dit  testament,  et  que  les  seuls 
droits  qu'ils  poumiiient  peut-fetre  rfeclamer  seraieut  d'dtre 
'  considirfes  comme  atopelfes  k  une  substitution  qui  rteul- 
terait.des  termes  de  c§\testament ; 

"  Considferaut  que  m^e  en  cas  de  substitution,  les  en- 
fants vivants  Iprs  du  dfic^s  du  testeteur  aurai«nt  le  droit 
derecueillir  comme  grev^  de  substitution,  4  la  charge 
de  rendre  k  leurs  freres  ou  Saurs  qui  naltxaient  dans  la 

X"  Consid6rant  que  dans  tou\les  ca8,le  dftfendeur  He 
peut^iretenir  les  dits  biens,  et  qu^actlon  de  la  demande- 
resse  etrt^  bieu  fondfee ;  \  j  -. iu 

"  A  main^enu  et  maintient  I'aotidn  de  la  dite  demfi| 
deresse,  et  a  condamnA  le  difeudeur  d^iualit6  k  payer  k 
la  dite  demand^sse  la  dite  somme  A^  H.dGl.Tl  et  les 
dipens,  distraits,  eW'  ^ 

J.  3.  Beauekamp,  aviH?at  de  la  demanderesse 
IVudet,  CharboHnew  i(\Lamothe,  avocats  duXfifeadeur 

e8-qualit6. 

(J.  J.  B.) 
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6— BUPERIO^/^OIKr, 

20  ffiyrier  irso, 
\  Cpttam  "WtfRTELE,  J.        /^ 

.EpfcllRE  KT  AL.  V.  BBAijLIEU,      >      ' 

^^'^^-Election  de  damieOe-miiHatoire^ 
E^ponae  en  droit.  ?♦    - 

n  fait  one  4l^on  T  domt-^      ^T'^  *^  ^^^"^^  *  Montrt.1, 
Voy<5e  .^rtpoMe  en  dwit  C'reowUnoe.  peut  «t»  wa- 

iivr^es  et  ou  leu  billets  out  6td  Higuds  "•  ""* 

q»  ^  «p«,t  le.  dito  biUeta,  ledtfendeuirw  ul,r     ^ 
rait«leotioa4e  domioile'i  MA^i^i  ""^Pwwmime,    / 

diction  pour  juger  cette  cau^  *«"*'^'»1  t  Pleme  jur,.-   .  . 
La  Cour  a 'maiutenu  cette  rfiponse  en  dmit  ^*      ^^ 

"Seeing  tWt  the  action  in  t^s  cause 
*roe  promiMarv  'tftnf an'  w.»;r^'  ___~~._  -s: 
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able  at  Montreal;  and  purporting  to  have  been  signed  fti 
Montreal  aforesaid,  and  that  the  declinatory  exception 
alleges  that  the  said  promissory^u^tes  were  in  reality 
signed  at  Amqui,  in  the  district  of  Bimooski,  where  the 
defendant  is  domiciled,  and  that  consequently  this  Court 
sitting  at  Montreal  has  no  juridiction  to  summoia  the  de- 
fendant before  it  ;    ,        " 

'^^'•^tjonsidfi^ing  that  the  answer  in  law  assti^ee,  for  the 
purposes  ot%the  case,  tl»e  truth^of  the  allegations  of  the 
declinatoty^ception,  and  that  it  was  therefore  unnecefr 
sary  to  inscribe  the  cause  for  proof  on  the  said  declinatory 
exception;  '  » 

"  TQonsideting  that  in  signing  the  said  promissory  notes 
as  if  they  had  been  made  and  signed  in  Montreal,  the 
defendant  constructively  made  for  the  pur^ses  thereof 
an  election  ^  d(Mriicile  at  Montreal  and  submitted  him- 
self to  the  jurisdiction  of  the  Courts  there ;  ^ 

"  Considering,  therefore,  that  the  answer  in  law  to  the 
said  declinatory  «^xception  is  virell  founded  ; 

"Doth  maintain  the  said  aniiifret  i% law,  and  doth  dib 
miss  the  said  declinatory  exceptioUjivith  costs,  of  which 
distraction  is  granted,  etc/' ^^:"-,'^^^^^ 

T.  C.  l?|i(>r»mMy,'avocat  de*  d&Mindeurs.  . 

Sico^to  ^  ,4fury»%,  avocats  dw  d6fendeur. 
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«— tUPlMOR  OOOBT.  ,.■/        ^ 

■^  ootobie  1888. 
Coram  Dohbrty,  J. 

OOALLIER  V.  THE  DOMINIOJir  OIL  OiAh 
COMPANY.  .^" 

MaUres  el  serviieurt.  \ 

20.  Qu'oii  nunufkctmler  est  oblige  U.  tenir  m.  m-«hi„-    . 

ni.me  en  bonne  oondUlon,  ^uZn^^nfZ  1'^^  ''  T  "^ 
poorTwB  employ*. ;  ^*  "  "^•»*  P"  *>  danger 

So.  Qn'un  B!«naf«jtarier  qui  einploie  onl«nn-^ 

de  chMger  le.  course.  deJS«„T  »*"»•»*•"  ouvri«« 
-.Chinee  de  «  n-nSllt^^^t^^itT^lt'*'"^^^^^  «" 
le.  courroie.  «>nt  en  inouvemen^  lui.2^#?^i  V'  ^  »~"»*  •* 
g.r .uqnel  louvrier  eet ex,Ji  et'  LTZ^K  "T'lr^^*  ^ <*•»' 

,:  •po-..b^de..«,denMurs^n^r:::.;:;:S^ 

;    te  demandear  dans  son  aotiao-'aUiin,.  «-.  i  •  . 

m.nXl»,MTradrndtl!r^'°°'  "IT^"**  !• 

i«end^.a.,arSrj^^^^^^^ 

qa*  son  eon^pagnon  de  remplacer  I'une  deAZT-     I^ 

gauche  fotoon^litementShT^^  *'?:'  '^"^  **"" 
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.08      .  MKMCTRBAL  I.AW    RBPORTH. 

La  <l6l"en<l«r«iiiM<  a  plaid6  «n  niant  m  ronponHabililft  «)t 
on  *Mi  n^jotaiit  la  fuuto  Hur  le  domandour. 

]m  dtuiiaiideur  obtiiit  pUW,  plu»  uiio  iMUiHioii  dw  |2.60 
par  HtMnaiiu^  duraiit  Ha  viu  oiiiiiro  commu  indumiut6,  par 
le  juia^unwiit  Haivant  :— 

*'  Th«  Oourt,  etc...... 

"  StH'iiig  that  thin  ih  an  a«tioi»  for  damaj]f»>H  by  whir-h 
plaiutifrdeolj^tn^N  that  he  iMiiiij?  hir«»d  and  engaff«d  by  d«- 
rendaiitH,  to  work  for  them  at  hin  traile,  an  aT  earpentorj-    - 
and  HO  hired  ait  Huoh,.and  ylfhilHi  ho  working,  he  wan  or- 
dered by  them  and  their  authorized  agent  to  engage, 
temporarily,  in  other  and  different  work  for  which  he  had 
not  been  ho  hired,  or  engaged,  to  wit :  to  aHnist  in  remiov- 
ing  and  replacing  pulley  hoit»  {courroies)  used  in  working 
and  making  oil  cloth  by  machinery  in  their  work,  carried 
on  for  that  purpose,  and  which  other  work  was  and  is  of 
an  unusually  dangerous  uatunt  as  alleged  by  plaintiff, 
and  ora  kind  to  which  he  had  not  been  -apoustomed,  nor 
so  engaged  to  do ;  that  the  machinery  and  appliances 
furnished  by  defendants  for  removing  (taking  off )  and 
replacing  of  said  belt  were  not  properly  adapted  to  his 
work,  and  dangerous  in  the  use  thereof  for  tha^  purpose, 
and  were  so  carelessly  and  negligently  furnished  by  de- 
.  fendants,  regardless  of  the  safety  of  plaintiff  and  their   . 
other  employees  using  the  same,  and  that  in  using  the 
same  for  the  purpose  aforesaid,  the  plaintiff  became  6n-^t 
tangled  therein  and  was  carried  and  dragged  over  and 
arbuud  the  revolving  main  shaft  which  carried  and  droive 
said  works,  and  caught  and  held  in  x)ne  of  the  pulljes 
thereon  during  ten  or  twelve  revolupqjnts,  and  until  his 
left  arm.was  torn  from  his  body,  when  h^ll  to  the  Boor, 
leaving  his  arm  suspended  in  the  pulley  where  it  had  ^ 
been  so  caught ; 

"That  by  the  negligence  of  defendants  in  failing  to  ■ 
provide  proper  and  safe  means  operating  as  aforesaid,  and 
"the  infsompetence  (imperitia)  of  their  pr6pos6,  Duclop,  in 
the  premises,  the  plaintiff  was  so  terribly  injured  and 
crippled  and  disabled  for  Ufe,  being  then  a  young  man 
r -of  mirty-five*year8  of.  age,>nd  suffered  and  still  suffers 
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Wit,  carpenter  work  as  aforeaaid  • 

,■■-".  ■-'■  /      ■  ' 


tho  |.mmi„«  in  lh„  ',„,„  „  ",,  800         ^"'    '  "'""'"  "' 

-i^.?ctrKi!:;;;r:r ""--  "■— 

that  the  moaii«  and  «„„nl„  '  T  '"««•"  Particularly 

on  aiid  agaiust  and  n  Jt^n        *      '■^™™""  ^'^^^  ^^id  up 

™aia  shl  wthta^ X  :Ztt ^"'"^  '*'^'^*^*»^ 

lie«  thereon  defondants'   work^TJ        ^J""*""  ^^  P"'" 

which  looBo  ladder  restintfon  Ai^     'T^'^'^'y'  ''"^  <>« 

titf  was  lauding  anrouLd  t„  1  'T^^***  •'***^  P^*^"-  •         ' 

and  tak/  off  a  fix  in,I  ^vnl        ''k^'"  ^"^^^  *«  «»»»«« 

pullioH  It  the  time  of  ^id  Zh     f  ^^*/~"*  «"«  «f  "^d 

Hafficie^t  and  inadeault.,T  *°  P^*^"*»«"'  ^«'e  in- 

and  dfV  of  allTn  "IC"*  ^^  '""^  ''^^  ^^ 

.atancef  and  that  the  same    '-  "       .^\\  '"^^^  «^«'«°»- 

Vd  diUgerouH ;  """'"  PositiU y^  inaufficient 

"A^d  considering  that  the  master  is  iLn^      *  x 
pose  l^,s  servant  to  unreasonable  risks  jf^K.^^'V   "*' 
h»n  i.  perform  the  work  aflsalfUlVS:  ''"'""* 
stances  was  exposinir  DlainHff  \        "*®  circum- 

aud  i^nreasonabryiX ;  """'X"^^  *"  ^^^^ 

"  And  oonsideriug  that  th«  nr^^fc  •     V        /\  ^ 

"7J"  f  '•'■«  ""^  P-'P-'r  «o,.^«.„     tf  „^  ""^■ 

leotej  plaintiff  sitaiii«t  t.,.n.        ""• 'o  W  «»  hwe  pro-  ^ 

fondant -did  no.  ^rl,  ™°ri"*'^  '^-  "^  UStW—  "^ 
that  Wdntiff  hathSJ^t         """  "  "^  ««•  "d 

po«i).iiity  of  wh,ch  wrio^^irrr"""  »•'»"«'.«'» 

wit, jjaiponter  work  ..  aforJij""'"^ '"  P'rfo™.  to>       " 
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idering  tkfl0  tk^  deftrndanta  in  tliia  c«Qse  w«r« 
jfuii^  ot  fftult  ifamlf!)  •nd  fr*>gUgen«i«  in   ordorinj?  »nd 
l>«^rmittipf(  plaintiff  to  Jufif'^  i"  th»'  changing  of  ■•«<!  >j 
boltN  HH  al'or«84ud  vrhilst  th«  Nhaft,  pullinii  and  b«lt«  w«r||^ 
IB   motion,  th%  greatly   int;r«a«ing  th«  diftnoUon  of^^ 
plaintiff  and  th«  dangnrn^the  o^mplitwtiKi  opttration  h« 
itm  «o  ord«;r«fi  to  |>artiolpP««  in  p<^rt'orming  at^tho  tiinw  ; 
"  OoniidL'ring,  th«r»*for«,  tlint  thV  principal  and  dt't«r- 
mining  oaui»«  of  the  injury  to  plaintiff  and  damag«*a  in 
quetition  was  the  fault  and  ncgliguuo«  of  tho  di'fendiMiti  -. 
••  aforeitaid.  and  a«  otht^rwiHo  «>Mtabliiihud  by  th<*  proof  of 
re<M>rd,  and  that  dt^fundautti  havu  fuilod  to  MMtttbliah  the^^^ 
allegatiouH  of  their  pleaM  to  thiM  action, — dinmiMiing  th«'    n 
tamo  Haid  pluaM  and  d«>claring  plaintiff  entitled  to  dam- 
figOH,  and  Meeing  the  value  of  plaintiff'H  earning  at  the* 
time  of  the  naid  accident  and  the  date  thereof,  to  jgrit, 
the  8th  of  March,  1887 ; — ^Doth,  for  th«>  amount  of  damagen 
Bustained  by  plaintiff  Up  to  the  first  of  October,   1888,, 
^eighteen  monthH  and  one  half,  by  reason  of  said  premises, 
a4judg^  and  condemn   said   defendants  to  pay  to  said 
plaintiff  the  sum  of  |666  for  hiH  damages  since  the  date 
of  the  accident ;  '  rjja^ 

^  "  And  considering  th||||MJ^ilst  plaintiff  must  continue 
during  the  rest  of  hiH  life-tinie  to  suffer  damages  by  rea- 
son of  the  premises,  yet  exact  data  in  his  behalf  being 
wanting,  upon  which  to  grant  any  certain  lump  sum 
{unefois  payie) ;  the  defendants  are  further  condemned  to 
pay  to  plaintiff  during  his  life-time  an  annual  life  rent, 
une  rente  annuelle  et  oiagire,  of  |2.60  per  week,  not  in  all  to 
exceed  the  whole  amount^  claimed  by  thif  action  ;  with 
interest  on  said  above  first  mentioned  suin  of  |666  from 
this  day,  and  costs  of  suit,^  dittndtn,  etc." 

J.  A.  David,  avocat  dnt||^mandeur. 

F.  L.  BHque',  avocat  de  la  ddfenderesse. 
;  .    (J.  J.  B.) 
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.  J^t^  «cM.  u».  p„vi.i„„  d/f„i.  a.Too  «„„e . 

"  La  Oour,  etc...... 

"  Attenda  que  le  demaudour  par  «ou  motion   a 
que  son  mariwre  av«<.  1.^  ^Aft.  j  «»«tion,.  demauds 

,i>^nte  action,  .t  A  oe'^^TZ    K^^f  "'"^  *  ^' 
uente  caiue  soient  «n-«o«j  ^  Ri^jM^b  en  la  prfi- 

somme;  •«'P«»du«  j^qu-au  paiement  de  oette 

.     "Conwdfaant  que  la  femme  ponrsuivie  en  nnimii^      ^ 
""wiage,  a  droit  A  una  ««..«•  •   ^**"'"^*«  ««  nuUit*  de 

"0«uid*«,t  ■»■.«  «k  «UbU  ,.,  u  torn,  j^j^ 
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...   >.        ■    ■'•  ■';■        „  ■    *    ••,      0,       ,  ^  ■■■"    .■-      ■  ■   • 

riMM^  U%  ()as-1^0^nl#$renfi;clo  He  dfifendn^  dans  la  presento 

y  canBeAet,qt»«  fe  tpari  n^i'pas  fait  preiive  d'une  maniere 
B|kti$faiSantp  qu'il  Jie-peii1|  lui  payer  la  somme  demands© ; 

"A  accords  et  accorde  la  motion  de  la  dite  dfifenderesse, 

"et  *  ordonnfe  et  qrdonae  au  demandenr  de  payer  k  la  dite 

dfifeiaderesse,  ou  4  sea  avocatB,  la  dite  somme  de  |100,  et 

ordoi^ne  que'  teus  les  procedSs  en  cette  cause  soient  sns* 

pendus  jusqn'au  paiement  de  la  dite  somme." 

/.  A.  St-JttUe»i  avocat  du  demandeur. 

McQibbon,  Major  Sc  Claxton,  avocats  de  la  dfifendereBse. 
(j.  J.^.)      '  'x  .  .     "'^    ^ 


0>rafn  |f  ATHIBU,  J. 
'ERRAtLT  V.  TBSSIEB. 


8  mal  18^9. 


Vfinte  (ie'er4aiu;es- 


^FailUte—Enean  fniblie—Dol  etfravde-^ 
Garantie—Nuim. 


h'ii- 


Jta£:— Qu'une perranpe  qtiis d^jA  aohet^  A I'encbdre  pobUqne, d'an  en- 

rateur  i  une  fti^l'lM,  les  liyras  et  cr^Mioes  du  failli,  et  qui  fait  reven- 

dm  cefl  m^mea  cr^anoes  IL  Tencan  pablic  par  nn  enc^nteur,  apris 

avoir  &tt  dans  Iss  livres  dei^  fauBses  entries  et  avoir  pr4pu^  one  Uate 

.'^      fauase,  y  inclaant  dea  comptes  qai  n'ont  jamais  exist^s  ou^oi  avaient 

*   Ml  pay6»,  snr  laqoelle  liste  la  vente  pablique  aarait  eo  lieu,  oommet 

;    ,  u^  dol  suffisant  pour  entficher  la  veute  de  nullity ;  et  que  cette  vente 

sera  annul4e  quand  nodme  il  serteit  prouv6  qu'elle  a  en  lien  sans  ga-^ 

rantie'ancune,  pas  m^me  de  I'existence  des  cr^ances. 

Le  demfindear  alldgne  dans  sa  declaration  qn'il  aarait, 
le  14  novembre  1884,  achet&  les  cr6ances  du  failll,  Joseph 
Gourtemanche,  de  Ghambly,  vendus  par  les  comptables 
"Nelson  &  Dupuy  "  k  la rfeiiuisition  du  d6fendeur,  A  rai- 
son  de  dix-sept.centins  dans  la  piastre,  sur  une  liste  de 
er6dit^8;i61evant  4  la  somme  de  |2,826.'71,  pour  laquelle  il, 
aurait  payfe  $48(R64,  outre  une  commission  de  |4.&1; 
qu'aprds  avoir  eu  Ifi  possession  des  litres  du  feini,  il 
aurait  compare  la  list^  avec  les  dits  livres  et  aurait  d6- 
cou vert  qu'elle  6tait  fausse,  que  les  crfiancesnes'^levaient 
^r6ellement  qa'&  la8ommede|926.2Q  ;  quelabalaui^  n'ap- 


*^SUPER10B  00trRl\ 


:^'- 


^-  ....  -- nurisKioB  OOtTRT.  ,    /  j^, 

vendre  avec  b6n6ace  all  f^  ?'  '*  ^"^'  ^^^^  »««  «' 
livrea  et  fait  la  ditliste  feu^"^"^''"'"*''**  ^^^^^^  1«« 
tears;  qu'au  moyeiTde  1  ^.2^."'  '''"*^'  ^^^  ^^'J^^" 
^demandeu^qJi^t^ 

faito,  et  aurait  b6n6fici6  par  sa  n^AU.,     T^  «>««»i>  ces 

dear  dans  868  concluaionr^  .       '^'*''^^   Le  deman- 

.    vente  et  le  rembtL":^ tt^eM^^^^^  '^  ^*  ^**« 

;  Le  dfifeudeur  uia  lek  fait8  1,^1    i^    *'  ♦^•^• 

^    la  dite  vente  avai^lTfi  flitl      ^   '^*  «P6oialement  que 

dear  avait  ^h.i^^oTZ'-^''T'''^'''^-^^^^n- 
dit.  mai8  avec  r^spoir  d'nn!  "/T^"*^"*  ''Hue  cr6. 
al^atoire;  que  leXdtur  oS^  1>  -"^"^  ^"  «^-- 
l>vre8q„e  tr68-imparfaSe„t  T  V^'*''"**"""  ^^« '^^t^ 
vente  de  douner  aucun  rel"  "''"*  '"^"^^  '^'^  <*«  la 
all^guait  en  or^:^^^:^:^' o.,.r.uii.,  «*  ^^ 

marques  et  cIii^geiS«^  Jf  •  *'''"*°*«  «'  ^"e  les 

^    avaient  6t6  faits  Cle^eS^r^*'^'**  ^'^^^  '««  litres 

,-^P'-l'audition  de1at^;"f!'^  «">Ploy68. 

teur.  la  Oour  a  maintZ  ,  W  'T'*'*  d'un  audi- 

suit:-  ,     °»«utew»l action  par  le  jugement  qui 

"LaCfour,etc 

fou  et  Dupui8.  compllwea  det  .ff/^ «*^«' John  Nel- 
la  requisition  du  dfiCeu?  ^ '\  '^"^**"*^^»1' ««'va9t 
Wique.  par  Watt  &  Wattl^  'f  *  ^'"^'•^'  ^  **  <'"6e  pL 
;!-  credits  alon.  exh£"',enf  ^"^i  '"^"*"*  ^»«  «'^    ' 

Oourtemanche.marcS    Ini'Tliu"  »T"»^  J-epl» 
au  montant  de  |2.826  71    „n •  ^        T"? ^  ^'^  Chambly, 

dear,  pour  le  pr^e  dix^l^'^^'.^^J^S^^  ^^  ^^ 
8'61evant  d  1480  64  nln^T^    dentins  .dans  la  piastre 

neuter  chez  NeWoL^'^^^^  '^^^^  '^-^^P'^- 
^wupuis,  avecun  re^u  du  prfr  de 
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vente,  et  nn^rdredes  encantenrs  pour  avoir  lea  liyres; 
%]a'aprds  avoir  obtenn  la  posseBsion  des  livree,  le  demaii> 
dear  lea  ^mpara  avec  la  dite  liste  sar  laqnelle  la  vettte 
avait  6t6  faite,  et  d6coavrit  qa'elle  6tait  faasse,  et  qae  lea 
credits  de  la  faillite  Oourtemaiiche  ne  s'^levaient  qa'4  la 
somme  de  1926.20,  et  que  cette  Hate,  sar  laqnelle  la  vente 
avait  6t6  faite,  comportait  dea  or6ancea  ati  moutant  de 
♦1,900.68,  qni  n'appwaiaaent  paa  anx  livrea  on  qni  appa- 
raisaaient  pay6ea  on  acqnitt^ea;  qne,  de  fait,  cette  liate 
comportait,  comme  cr^dita  exiatanta,  diveraea  aommea  a'6- 
levant  k  $988.21,  bien  que  cea  aommea  apparaiaaent  comme 
pay6ea  dana  lea  lii^rea  de  Oonrtemanche  ;  qn'elle  compor- 
tait anaai  comme  crMita  exiatant  diveraea  aommea  a'61evant 
k  $859.42,  bien  que  cea  aommea  n'apparaiaaentjmdme  paa 
dana  lea  dita  livrea ;  qn'elle  cqmportailk  encore  divera  crfe- 
dita  a'elevant  k  la  somme  de  |52.91  qni  ei^latent  dana  lea 
livrea  de  Courtemauch6i  maia  qui  ont  6t6  entr6a  denx  foia 
dana  la  liate,  ce  qui  en  double  le  montaut ;  qu'ainai  lea  cr6- 
dita  exiatant  daug^a  lea  livrea  ne  a'6Uvent  qu'A  la  aomme 
de  1926.20,  tanclia  qne  lea  crfedita  vendua  par  la  liate  a'fe- 
levaient  k  $2,826.78  ;  qu'avant  d'enchferir,  le  demandenr 
a  examinfe  cette  liate,  et  voyant  lea  noma  de  plnaienrs 
qu'il  counaiaaait^arfaitement  aolvables,  et  repreaentant  nn 
montant  considerable  de  cr6dita,  il  lea  a  -achet^s  dix-aept 
centinadanala  piastre  ;  maia  qu'il  appert  anx  livrea  mdmes ' 
que  cea  personnea  aolvablea  avaient  pay6  leur  compte ;  que 
ai  le  demandenr  eut  an  que  lea  entrdea  concernant  cea 
peraonnea  dana  la  dite  liate,  6taient  fauaaea  il  n'anrait  paa 
achet6  ;  qute  cette  vente  eat  entachee  de  fraude  et  de  nnl- 
lit6;  qne  dana  le  but  de  faire  ench6rir  le  demandenr,  et 
de  lui  faire  acheter  lea  livrea,  le  dfefendeur  a  fait  pr6parer 
cette  fauase  liate,  aur  dea  entr6ea  fauaaea  faitea  par  lui- 
mdme,  dana  lea  livrea  de  Oonrtemanche ;  que  cea  fauaaea 
entr6ea  ae  compoaent  de  comptea  qne  le  ddfendeur  a  tir6 
en  partie  dea  livrea  on  ila  apparaiaaaient  comme  payfea  et 
acqnittfea,  et  qu'il  a  anaai  compria  dana  cea  entr^a,  nn 
'grand  nombre  de  comptea  qni  n'exiataient  paa  dans  lea 
livrea,  et  qu'afin  de  tromper  lea  enchferiaaenrs,  il  n'a  paa 
fait  transporter  lea  livrea  a  la  aalle  dea  encantenrs,  oA  ae 
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Prix  d,  «nH  pJm  81  T™  *  ^"?  ?"""*  ^«  ♦««•«*. 

do  14  „.„mb„  mtlt  ZZ^""l  T"^'  *  """P*" 
le.  IiT«.  en  qltion  •*""• ''  ^""'"'d™'  off»nt 

•uonne  ganmtie,  pu  m«me  an.  I..    !l  '       "'^  "'"' 

^  .  P«  «.  .«.«  Pl.idi:yerT<U^;ie«  .C:re„t'*^r 
choses,  que  la  liafa  .„.  i        ,i     ,     *"«gr«e,  entre  antres 

de  bonne  fonrsrn;lrn?Urntrr^^^^  "^^  '"^  ''^*« 
P6ril8  de  I'acheteur ;  Sf^ntw,  et  aux  nsques  et 

"  Attendu  qu'il  a  6t6  prouv6  due  J^  *l^fi»«j 
«ait  parfaitement  que  h\>lnZ?T      T"''^'''''  connais- 
ain«   vendre  n  Wa  !„VT  *         «''^'»««»  qu'il  faisait 

Quelle  la  ven?eTearu,StlT  ^^'"^  "'*«  «- 
^ai^  da«s  les  livres  prie^r^dtriutnTre  ^  ^^^    ^ 

vente  arait  lieu  6tait  faite  de  Cne  fe^  t  *^'**"*  ^'^ 

dernier  a  tromp.  le  dei^d^^Vet  qtt^'T^^^^  ^^ 
pour  faire  annuler  la  cUte  x^^nfl  ^  ^^"^  ®**  BuBBBaxt 
dudit  d«en^  ^  *^  *  ™''';*  "'»^'>y«'  ^^  defenses 

"A  maintenu  et  maintient  I'action  du  d«m«„^ 
donn§  et  donne  k  ce  dern,«r  -«*  T  ,,V  n******®"''  ««  * 
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vtm\^^^g^  demandeur  la  sommu  de  $486.85    courant,  savoir, , 
#480.64v  prix  de  la  dite  vente,  et  |4.81,  montani  de  la 
commisei^on  payi6«  aax  dits  enuanteurs,  avoc  int6rdt  sar 
la  dite  s^mme  de  |486.85/d  compter  du  14  novembre 
1884,  et  les  d^pens  dDnt  distraction  est  accord6e,  etc." 

LacoUe,  BisaiUon  4*  Brotseau,  avocats  da  demandeur. 

A.  Mathieu,  avocatnla  d6fendear. 

—      (j.  J.  B.)  . 
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2ft  mars  1889. 
-^_-- ^  --       Cmram  WuRTRl^J.    -.'-         :  1___  , 

LALLEMAT^D,  failli,  STEVENSON,  cnrateur,  et 
,      SMITH  ET  AL.,  requferants. 

i»      Faitliter—Vendeur  non  payi — Privilege,— l>ilais. 

JuQft^— Qne  le  privily  da  vehdeur  d'Mre  pay£  avAot  toot  autre  cr6an. 
ancier  &  I'exo^ptioa  du  locataire  et  du  gagiste.  aur  le  produit  de  la 
vente  de  la  chose  vendue  par  lui,  lorsqu'elle  eat  Encore  dans  lea 
mdmes  conditions  et  qu'il  n'eat  plus  dans  les  dilais  paur  la  ravendi- 
quer, peat  s'exeroer  m^mt  apria  les  quinse  jours  qui  sniyent  la  rente, 
dans  un  cas  de  OiiiUite.  ^        , 

Le  reqa6rant  en  cette  cause  est  un  rendeur  non  pay6 
qui  reclame  le  privilege  d'etre  pay6  par  pT§^f6rence  sur  le 
produit  de  la  chose  vendue,  suivant  Tarticle  2000  du  C<^e 
Civil. 

La  requite  du  crdancier  all^gue  que  le  5  fevrier  1889, 
le  requ^rant  vendit  au  failli  certaines  marchandises  qu'il 
d^critaulong ;  que  le  21  fiSvriir  1889,  le  failli  aurait  fait  ces- 
sion judiciaire  de  ses  biens,  sans  avoir  pay6  le  prix  de  ces 
marchandises  qui  sont  encore  dans  le  m6me  6tat  que  lors- 
qu'ii  les  a  d6livr6es,  et  que  le  curatenr  refuse  de  le  consi- 
d6rer  comme  privil^gig  sur  le  produit  de  la  vente  de  ces 
articles ;  il  conclut  4  ce  qu'il  soit  d6clar6  privildgid,  et  k 
ce  qu,e  le  curatettr  soit  condamnd  k  lui  remettre  les  dites 
niarchandiiseR,  ou  k  ce  qu'elles  soient  Tendu^s6par6meht, 
et&43e^qttHl«ditp&y6par  preference  sar  le  produit  d'icelles. 
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marchand.se.  avaient«l6irvr6ea  le  4  ftvrier  1889,\"  qae 

1,  «r     ?"« '«  ^^'^deur  n'avait  plus  de  privilege  sur 
eux,  et  ooncluait  au  renvoi  de  la  requdte. 

Ija  Oour,  appliquant  I'article  2000  du  Code  Civil  ac\ 
corda  la  requdte  en  ces  termes  :-       '         ^^e  ^mi,  ac\ 

"The  Court,  etc 

"  Doth  order  that  tiie  goods  which  are  agwed  to  be  in 

he  sa^  condition  ^  when  delivered  hyT^ne" 

tothe^msolvent.  ar^  declared  to  be  subject  tbthe  pri- 

&n  C^r'  7t  ir^'  ^^^^"  ^^  article  200o"f 

ordered  to  keep  a  separate  account  of  their  Soceeds  with 

^A<?««.  Z«/o«/ai««  4-  3Vr^«,„,  avocats  du  reWferant     , 

4/^a/«- 4.  Jlfa.A.«,  avocats  du  curateur.  ' 

/     (j.  J.  B.) 
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8  mars  1889. 

■  ■   '.'  ■        ■'  *■* 

'  <*»ro»i  Tkllikb,  J.  * 

,      COLLETTB  ET  al.  v.  LEWIS  et  al. 

^^e-^Uvrai'^n-^Dommages^Danmum  emergens -Lurrum 
cessans—Perte  de  cluSMile,  >^ 

»«  q..  »••  p«  «« i„prtd«  rt.ltem.«  p«n„;K,^r         ^"• 

Eu  .Tril  1887,  lot  denuuideiiw  i^hettreat  dMdfifen. 
de»„  de.  m««,h«di«,  .„  m»t«.t  de  WSO   rrixdw^ 
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ane  avanoie  de  65  pour  cent  poar  fret,  dooane,  aMarance, 
^change,  etc. ;  lea  conditions  de  la  yente  6tai:dnt  6  mois 
de  d6lai  de  la  r6oeption  des  faoturea. 

Lea  veudears  livrirent  anx  aohetenrs  des  dchantillons 
des  maTohandises,  sar  leaqnela  ces  derniers  commencdrent 
k  les  revendre  k  an  bto^fice  de  26  p.  c.  Qnelqnea  mois 
pins  tard,  alors  qne  la  mpiti6  des  marchandises  6tait  yen- 
due  k  I'avance,  sar  ordre,  les  dites  marchandises  arririrent 
d'Allemagne.  Les  yendenrs  enyoydrent  anssitdt  anx  aohe- 
tenrs les  factnres,  mais  lorsqne  cenx-ci  se  pr^sentdrent 
.  pour  prendre  livraison,  les  vendenrs  refnsirent,  k  moins 
qn'on  ne  tt^nr .  donna  des  garanties,  ce  que  les  acheteurs 
jrefnsdrent.    ,„  l„ 1_    „  :i__ ___^ ^_  _    i ^ 

De  1&  nne  action  de  la  part  des  demandenrs  r^clamant 
$1,000  tant  poui*  la  perte  du  profit  d^jk  fait  et  pour  celni 
qn'ilsanratent  pu  realiser,  que  pour  le  dommage  caas6  k 
leur  reputation  de  mlurchand  et  k  lenr  credit,  et  pour  la 
perte  de  clientele. 

-  Les  d6fendeurs  plaid^rent  qne  les  demandenrs  ayaient 
dikjk  fait  des  affaires  avec  eux,  et  qn'ils  ayaient  difficile- 
ment  rencontr6  leurs  obligations ;  qn'ils  ayaient  reneu- 
yel§^de%tx  fois  des  billets  promissoires  ayant^de  les  payer, 
et  qilj^  mdme  pour  en  dtre  pay6s,  les  demandenrs  ayaient 
du  alier  plusieurs  fois  a  la  banque.  N6anmoins,  le  plai- 
doy^r  u'all6guait  ni  Viusolvabilit6  des  demaudonrs,  ni  le 
dapjger  de  la  part  des  d^fendeurs  de  perdre  leur  creance. 

jLefi  demandenrs  r^poudirent  en  droit,  et  le  plaidoyer 
^des  dfefendeurs  fut  rejet6." 

La  Oour  accorda  aux  demandenrs  leur  demande  quant 
»nx  dommages  reels  prouy6s,  mais  n'accorda  rien  pour 
perte  de  clieutele  on  dommage  an  ur^t  etAla  reputa- 
tion de  marohand,  la  preuye  en  ayant  ^t6  g6ii6rale,  et  an- 
cun  dommage  r6el,  spdcial,  n'ayant  6t6  prony6. 
'    Voici  le  jugement : — 

"La  Oour,  etc...... 

''  Gonisiderant  que  les  deinandeurs  alliguent  qu'en  ayril 
1887,  les  demandenrs  ont  achet6  des  d6fendenrs,  une  cer- 
taine  quantity  de  marchandises  B'61eyant«ayec  les  frais 
de  douane  et  de  tret  k  plus  de  |700,  liyrables  plus  £krd  et 


!'*'■ 


'PIRIOh  OOUBT. 


lOS 


,.«ne  f«  nre  .„  „„„t.„t  de  ♦84.87.  d«toill™t  "«  X 
«ch„t.U„a,  e,  mentionnan,  I„  condition,  I,  I,  yen,, 
quele.  d.m»den«  di,po,«re„,  d'one  bonne  ptrufd'; 
drte.  n»«,h„di«,s,„  !«,  revendirent  4  leur,  Snt 

,«» jn^e.  on  „4t  ,«M,  le,  den..„den«  .y J^U 
■         "".  fc  *"'•"  """Vndi.K,,.  len,  «nnon^raXl„ 

TerC faJi'"''?."'''  «"8^«>»«»t  et  *.ndnl,n.e. 

dMe.  4oil8  ont  revendBes  depui,  4  d'anlres  perwnne.  • 
qae  Ar  .n.te  de»  refn,  rtititt,  par  le.  difend™^^.' 

3r;eT'";'""  "■  ••■'""'»*™"  f-.-rd':r?i^! 

•vairtit  revendnes;  que  le.  dWendeuf.,  en  agimant  ain.i 
^U  de.  dommage.  conddirabK  4  lenr  crMit  et  I"" 

3!,!.!^^  «J^«handi».,  le.eipo.Mt.nx  repro- 
Vh*.t  Mr^ni{«  delenr.  ptitiqie^  et  lenr  fZ^ 
M«  I,.  T.nt«Jft,t„re.  qn'il.  anraient  p^  .t  p^„S 

fenden„  ont  ainei  ean.«  ,ux  deoandennf^Xi  ?.^^ 
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payer  la  dite  somme  de  |],000,  moini  cello  de  184.81, 
valear  des  susdits  (chantillons,  et  4  ce  que  cette  derniiru 
Bomme  soit  d6clar6e  dteinte  et  uompeua6«  par  ano  Bommu 
6gale  k  dtre  d6daitu  but  lea  ■usdits  dopimagea  das  aax 
dumandeurB  par  lea  d6fendean,  aveo  intirAt  da  80  d6- 
cembre  1H87,  et  les  dipeuB  ; 

"Cou8id6raut  qae  les  d^lendeurs  ont  veudu  aux  du^ 
inandenrB  (kL>8  murchandiBUB  coutant  l|680  eu  Allomagne 
d'ou  elleB^iroveifaient,  et  valaut  it  Montreal  ou  ellus 
etaieiit  livrableH,  66  pour  cent  de  plaa  qae  ce  prix,  en  y 
t-oinprenant  les  frais  de  fret  et  d'asBarance,  et  les  droits 
de  douaue,  qui  6taieiit  k  la  charge  des  demaitdeare ;  que 
cette  ventea  dt^  faite  &  termes  de  six  mois  del'envoi ;  que 
les  d^fendeurs  ont  livr6  des  dchantillons  de  ces  marchan- 
dises  pour  an  montant  de  #84.87  k  I'effet  de  permettre 
aux  deiuandeurs  d'en  efFectuer  les  placlments  ;  qu'A  I'ar- 
riv6e  de  ces  marchandises,  4  Montr6al,  les  ddfendears, 
lorsqa'ils  ont  6t6  Bomm^s  d'en  effectaer  la  livraison  aux 
demandears,  ont  sabordonn6,  k  tort  et  sans  droit,  cette 
livraison  a  la  dation,  par  ces  derniers,  de  s{iret6s  pour 
I'acqait  du  prix  k  I'fich^ance,  alors  que  les  demandears 
avaient  dfejA  reyeinda,  sur  6chantillons,  une  bonne  partic 
de  ces  marchandises  et  poavaient  facilemeht  6coaler  le 
reste.  avec  de«  b^nfefices  nets  d'au  moins  irihgt'cinq  pour 
ce^t  sur  leur  valear  rfeelle  ;  et  que  par  soite  les  deman- 
dears n'ont  pa  avoir  ces  marchandises,  ni  r^aliser  ces 
b4n6fices.  par  la  faute  des  difendears  ; 

"  Gonsid6rant  que  de  toas  les  faits  de  la  <;aa8e  nait  la 
preave  que  les  dfefendeurs  ont  omis,  par  une  simple  pre- 
tention illfegale,  d'accomplir  leur  obligation ;  mMs  que 
rien  ne  justifie  que  leur  refas  de  livrer  ces  marcliandiBes 
ait  6t6  d6termin6  par  dol  oa  par  traude  de  lear  part ; 

"  Gonsid6rant  nSanmoins  que  toate  obligation  en  cas  ^ 
dMnexfecation  se  rfesoat  en  dommages  int^rdtl  qui  sonV 
une  saite  immediate  et  directe  de  cette  inex^ation ;  que 
les  dommages  int6r6t8  doivent  6tre  de  la  pette  faite  et  du 
gain  manqufe,  et  ceax  qui  ont  6t6  prevaa/oa  qa'on  a  pu 
pr6voir  au  temps  ou  I'obligiition  a  H6  cottlract6e ;     . 

"  Oonsiderant  que  les  (lefendeara  doivjBnt,  dans  les  cir- 
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•  out  m  pri,6,,  p,r  i,o,  f„,         ^  "• 

denMadonni  pouvent  »»oir  droit  •  '  "iH"""  i«« 

nxer  <t  IZ09.87  lea  dommage,  inlSrtU  da>  am  dem«i 

«W,  v.I,„,  d*  dito  «ch«„illo„.,  le.  d,m«.Z«  re.! 
fl7o    declare  la  dite  veiif«  Ha  «...,!.     j-  ""vuir, 

.o«t«.  w ,».  de  droitfrdat ji^  «i:r,ui"f  * 

.ax  dem«.deur.l.dite  «,mme  de"ut  t^Z.?«    '^''"'' 

tio»  da  pr^adice  r*..lu„t  de  priroaltSLtr.":  • 
leur  out  occaaionn6  oar  le  ilAflnf  ^    i-      ^"©"ceaqn  Us 

poar  pr^teod^ep^rte  Se'S  ;";ll;rrrj»de 
pear  le,arpla.  ,«oUm6.  et  c.ad«aae  W^f»deu"1^^x 
dSpen^  done  dlrtr^a„„  e.t  «cord6e,  etc."  *" 
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Coram  Tabohbrb4U,  Jw 


18  mai  18891 


i« 


•    ^,DBVIN  V.  DaIik  E.  VAUDRBY  it  vir. 

n  Femme  tifiarie  de  hiens — Marchande  fmbtiqwi — Action  qui  tam 

^  — i4r/.  981,  a  P.  a  . 

Jid* :— la  WW)  dttiw  uu«  liction  (lui  Utm,  r«lWg»Uon  que  le  dMsndaur  • 

fftit  commerce  depuia  lo  inoia  da  JiiiNet  au  30  Mptombre  |877,  eat  raf' 

ttsente  quant  A  U  deecription  du  oommehte  fait  et'A  la  data  od  oe 

oommenw  a  ^t^  fait;  il  n'e«t<paii  nAoeaaaire  d'indlqner  dea  (laita  par* 

I  tlcuUeia;    7 

20^  Que  I'arti^le  981  du  C.  P.  C  a'appliq^H  auiiai  bien  aux  femaiaa  oon> 
tractn««llemenl  (M^pnr^  <le  biena  (lu'A  cellea  qui  le  aont  Judic^ain* 
ment,  et  qu'il  n'»  pM  *W^  abrog^  par  48  Vio».,  cli.  29 ;              „  <;..  i; 
/  Ho.  Que  la  dtelaratiou  axigte  par  opt  article  doit  On  fltKe  aana.d^llpi  ': 

4a  Qu'une  action  qui  lam  intents  aoua  le  Btatut  Befondu  exlgeaaf'l^jtfm' 
giatremeut  de  toute  aoci^t^  commerciale  eat  diatinote  d'uilis  iteuou 
qui  tam  aoua  Tarlicle  UKl  C. , P.  (X,  et  que  lee  deux  actiona  peoveift  Mre 
iDtentte  contre  la  m^me  peraonne  ai  eile  u«  a'eat  paa  oonfQrmte'A'la 
loi  oi  daiia  ran  ni  dana  I'autre  caa. 

L'action  est  pprt^e  tant  au  uom  de  la  Godronne  qxie 
personnellement  en  recouvreratent  de  la  t>^nalit$  de  |200 
uontre  la  d^fendeiresse,  femme  coiitrac)%^i<9ment  86par6e 
de  biens  de  son  Upoux,  pour  avoir,  d»pni\  le  mois  de 
jnillet  1887  jusqu'an  80  septembfe  1887  fait  commerce,  a 
Montreal,  sans  avoir  fait  enregistfer  ni  an  greffe  de  la 
Cour  Supirieure,  ni  an  Ibarean  d'enregi«trem«ntj^^ri  d6- 
claration  suivant  I'article  981  dii.Code,de  Procedure  Civile, 
obligeant  tonCe  'famine  s6par6e  de  biens  et  qui  fait  eom- 
meice  tiommd  marehande  pnbliqne  de  faire  ces  declara- 
tions.   .        A<,--" 

La  <l6fenal>««se  plaida  ^n  droit :  -^ 

^  io.  QaWcntae  date  fixe  n'itait  all6ga6e  du  temps  que 
la  ddfenderesse  aurait  fait  commerce  ;  2o.  Qn'aucun  acte 
special  de  comi^erce  n'est  all6gu6,  ni  dicrit ;  8o.  que  I'ar- 
ticle 981  du  Code  de  Proc6dure  Civile,  s'appliqne  seule- 
ment  aux  femmes  86par6es  de  biens  judiciairemept,  et 
non  aux  femmes  contractuellement  s6par6es  de  biens.; 
4o.  que  cet  article  a  6t6  rappel6  par  48  Tict.,  ch.  29,  savoir, 
le  ch-  66  des  Statute  Befondns  pour  le  Bas-Canadit;  5o. 
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Cod.  d.  pStiSZrZTTAr.^r'^''  ■"»  "• 

contr.T,Bti«n  an  dit  «iwl  r  •.         "  ''**"'d"«««.  en 
men»  qaWIe  .««>?  f!»  ?*"  «»'«<'■>"««  de  com- 

.ppijiou  d.''?::;L':"»  rsr^^""  ^  ■•  ■">■■ 

de  la  difendereaue  «.♦  -•*;  i  .  *^«>cMure  an  cas 
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mNndnnr  oonclut  A  ««  qa«  iiidUiA  d«»  U  p*nt1itA  hil  •oH 
pay««,  «t  Taatra  moiti^  A  an««  p4^rionn«  qui  n«  ponnrtiH 
ptm, 

"  Attenda  que  U  ddfenden'Mn  |>laid«  «n  oatr«  litM|Mn- 
dancw,  all«guant  qa«  pir  ttction  portAe  d«TRiit  flt»ttfl  Ooar 
■ona  le  No.  1781  d«w  dMiiMrH  d'ic«U«,  U  dAmMid«ar  « 
ponraaivi  U  d6fendereM«  pour  r«roavr«r  U  mAme  pAnft-* 
litA  de  1200  "  pour.avoir,  k  partir  du  ler  juln  1HH7,  A 
venir  au  80  iiflpt«i|ibre  1H87,  fait  •ffairti  pour  le«  fiua  du 
uommeroe  A  Jifontr«»1.  dans  II  diitriot  d«  Ii^ontr««l,  Mule, 
mail  en  se  servant  pour  m  raison  sociale  d'u^e  dteigna- 
Uon  autre  que  »on  propre  nom;  iaToir,  oelle  de  "  Victor 
OIivon''et  Oie,"  indiquant  par  14  une  pluralit*  de  mem- 
bree  dans  la  dite  raiaon  BOcialM  et  <«,  avant  d'avoir  remia 
an  protonotaire  de  cettw  Ootir  et  an  r^atrateur  de  ladifi-^ 
aion  d'enregiatrement  de  Montr6al-Eiat,  oA  elle  faiaait  af- 
faires dana  lea  aoixante  joura  de  la  date  do  Temploi  pour 
la  premiAre  foia  d«  la 'dite  raiaon  ao<;iale.  une  d^laration 
par  Acrit,  aign^e  pa2r  Alle  et  contenant  aea  nom,  pr6noma, 
quality  et  rteidenco  et  la  raiaon  aooiale  aona  laquelle  elle 
faiaait  on  avait  I'intention  de  faire  dea  affaires,  et  n^ention- 
nant  en  aua  qn'auonne  autre  peraonne  tt'Atait  aaaociAt^ 
aveo  elle,  contriurement  aux  diapositiona  de  I'acte  48  Vict., 

oh.  29 ; 

"  Attendn  que  le  demandeur  produit  dea  r6ponaes  qui 
Equivalent  A  dea  rftponses  et  r^pliques  g6n6ralea*, 

"  Oonsid6rant  que  lea  moyena  de -droit  invoqufta  par  la 
dfcfenderesae  aont  mal  fondAa  ;  que  la  declaration  foonce 
auffiaamment  la  pftriode  do  tempa  pendant  laquelle  la  d6- 
fenderease  aurait'fait  commerce  coutrairement  aux  diapo- 
aitiona  de  I'article  981  du  Code  de  ProcMure,  qu'il  n'Atait 
'  pas  nfeceesaire  d'indiqner  dea  fait^  particuliers  de  com- 
merce de  aa  part ;  que  le  dit  artidle  981  a'applique  anaai 
bien  aux  femmea  oontlraotuellemeint  aftpar^ei  de  btena 
qu'A  celles  qui  le  aont  judiciairen*ont ;  qu«f  le  dit  article 
neat  abrog6  ni  fortnelldlnent  ni  tAcitement  par  I'article 
48  Victoria,  Ghapitrev29  ;  que  le  d^  article  n'acoorde  pas 
und61ai  de  aoixante  joura  pour  op6rer  renregiatremeut 
requis,  et  que  lea  concluaiona  de  lajdtelantion  aont  suffi- 
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MONTREAL  LAW  ABFORTa 


Coram  Wurtsle,  J. 


6  mai  1889.    ,^j^ 

j'     '. 


LA  RBINE  V.  ST-HILAIRE  et  al.,  et  BLANOHAED, 
•   -*^  requ^rant. 

Juge  det  sessiotu  dela  paiX'-Cert^icai—4«thentiea6—PreMve 
teUimoniale— Inscription  en  faux.  i/ 

Joo*:— Que  le  oertiflottt  donn6  |»ar  le  jnge  des  sessions  de  la  paix,  oonsta- 
tuit  qu'nn  caution  pour  h  fonpiparntlom  d'an  prisonnier  avait  M  for* 

ne  pent  «tre  contredit  qne^af^  vol*  de  I'lnsciiption  en  laox. 


Le  18  Janvier  1»89,  le  deiMndeur  obti&t  jngement  contre 
le  reqa6rant  potir  |100,  .montant  d'uli  cantidbnement 
doh1i6  devtot  le  jnge  des  sessions  de  la  paix  pour  la  com- 
pamtion  d'nn  prisonnier  du  nom  de  St-Hilaire.  Le  dMen- 
.denr  BlanchaTd,  con4amn6  avec  le  prisonnier  St-Hilaire 
et  r^utre  caution  comme  snsdit,  se  ponrvoit  par  reqnMe 
contre  ce  jugJement,  all6gxiant-  erreur,  et  que  chaque  fois 
que  ledit  St-Hilaire  a  6t^«ppel6en  Cour  il  a  r^pondn  f 
son  no,m  et  n'a  jamais  fait  d^faut. 

'  Apris  la  contestation  U6e  sur  cette  requite,  lors  de  I'en- 
qu^te,  le  requferant  fit  la  question  i^uivante  au  dit  St- 
Hilaire  :      •     , 

<<  Q.— N'est-il  i»8  yrai  que  vous  6tiez  present  i  la  Qour 
"  d^  Police  lorsque  vous  avez  6t6  appel6  ?  et  que  le  certi- 
~"  ficat  du  juge  D«moyers  qui  c^istat^  que  v^ns  afra^ftat 
" dfifaut,  n'est  pas  exact  ?"  ■ 

"Objects  &  cette  preuve  par  le  demandeur,  parce  qu'on 
"  ne  pent  prouver  par  t6moin  des  faitade  cette  nature." 

"  Objection  renvoyM.  par  la  Oour."  (|obnson,  J.)    >^ 

Le  4  avril,  le  demapdeur  fit  motioA  A  la  (Dour  Sup^ 
rieure  pour  faire  rfevifer  ce  jugement  du  ji^e  A  yenquftte, 
all6guant  que  la  preUve  testimoniale  ne  jtouvaijlr  6tre  ad- 
mise  pour  contredire  un  acte  authentique  ;  que  la  ques- 
tion div  requ6rant  6tait  ill^gale  et  n'&urait  pas  du^fttis/ 
permise  par  lejuge. 

tax  le  jugement  suivaut,  la  Oour  a  r^voyfe  le  jngement 
^«  jny:^  ik  Vftpqu^te  et  »  fflamtenu  I'objection ; 
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rani  forfaitleca«t,onn.ment  dont.il  est  questto^^^^^  »'«^ 

^"Cwisidfirant  que  les  certificats  de  cette  nature  Lt 

^^^'^Pf^       2606  des  Statute  Refbndr^^  ^ 

yince  de  Qu6bec.  et  auf»i  par  la  section  22  du  ohai^«, 

?a^r/r!.*'*p-*^'""^^'^««'^*daavo 

^H'l  <*«  .  '^"f^tion  et  de  la  confiscation,^  C^^:  ^^ 

:tc^;t^  ^--^^^^^^^ 

H,W  t"T*  ^"  '^"^  ^^*'"***"  *  ^'^^ri^i^  et  paintient  la 
Z  P^TS"  »T««  d6pens.  distraits/etc."    -^"^*'"'*'  ^» 
/*.  i'.  ^<fe«r,  avocat  de  la  demanderesse. 
^««r^  4-  i^/brhMw,  avQcats  de  rinUm6. 

■'■■:.- (Jf..j.  B.)  ■.■,:■  J,  ■--^-  ,.■  ;;-'S^:. 


:^.'iu-i 


Ooram  Wtotelb,  J, 


6'mai  1889. 


ACBE.  appelant^  v.  DeMONTIGNY,  magkrat   et  LA 


004 


^n—Maniire  de  taxer^lirmes  ght^ 

2o.  Que  1»  dt«  de  MontiAJ  ne  neat  DM  »,..««„„„   * 

I«»ettae  .ox  cottoeu,.  d'iacluw  X^^^^JII^^  *  ' 
cl««.  de  pe^oone.  nan  ap^labo^^^  ^^^ 

Xa  cit6  de  Montreal  a  oasa^  nn  «a»i^»     *  • 
t«ife.|«e  d'affaires,  commt  JTf        ^  *"'*"*  »mpo«»»t 
V'*Une  taxe  annuelle,  dite  'taxe  d'affaires,'  est  pir  k) 
Prtgwnt  imposfio  ut  sera  prtlev6e  ata  iota  marciwndZ 
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innelle 
itecit6 
Is  com- 


"  commeivanttf,  manufactuTiers,  banques,  banq«ien,  oour* 

^         "  tiers  et  ohangeurs,  ^ncanteurs,  fipicieis,  boulangen,  bon- 

D*  M^ugnr  ..  ^jjgyg^  regrattiero,  prtteurs  sur  gages,  lonenn  de  che- 

iSSSftnli.    "  vaux,  tannenra,  inspectenre  d'alcalis*  de  lard,  de  boenf, 

"  delarine,  de  beture  ou  autre  produit,  on  leurs  agents ; 

••  i^  les  compagnies  de  ohemin  de  for,  de  tfel6graphie> 

^^  4N|isliraiice,*de  bateaux  ou  vaisseaux  i  vapei^r,  ou  leurs 

-^^gents,  fiasant  des  aflEaires  en  la  dite  cit6;  siir  les  pro- 
"  pri6tiiires  ou  g&rants  de  thfifttres,  salles  de  biWards,  jew 
>^  de  quilfe  ou  autre  jeux  de  ce  genre  ;  et  g6^6ralOT^t 

•*  arts,  professions,  ou  moyens  de  pfbErou  "StrairisteB^ 
"  qu'ils  soient  6num6r6s  ci-dessus  ou  non,  qui  sdnt  main- 
*' tenant  ou  qui  seront  par  la  suite  faits,  exerdfis  ou  en 
.  '•  operation  dans  la  dilte  cit6 ;  laquelle  dite  tax^  sera  au 
"  taux  de  sept  et  demi  pour  cent  sur  la  valeur 
"  des  lieux  occupfis  pn  les  dites  parties  dans  la 
"  dans  lesqttels  elles  font  affaires  ou  exercent  % 
"  merces,  manufactures,  occupations,  affaires,  .arts,\prdfes 

"  sions  ou  moyens  de  profit  ou  de  subsistance."      \  / 

Les  cotiseurs,  se-baaant  s^r  cette  section  du  rigl^ent, 
mircnt  le  nom'del'appelant  sur  le  rdle  de  cotisation  c^mef 

si^et  1  la  taxed'affaires  parce  qu'il tenait  un rond  ^'^^ 
La  cit6  de  Montrfeal  poursuivif  I'appelant  pour  celtte  kxe, 
18*7.60,  devant  la  dour  du  fiecprder  le  7  ffevrier  1888.  \  Oe 
dernier  plaida  par  6crit  qu'il  n'^tait  pas  propri6^ie^u 
rond  de  course  en  question,  maisil^fut  condamn6 
jug«ment  de  la  Oour  du  Recorder  le  11  avril  1888. 

L'appelant  se  pourvoit  par  certiorari,  all6guant  que 

citfe  de  Montreal  ne  pouvait  imposer  des  taxes  par  ' 

termes  gtotomx,  qu'elle  n?  le  pouvait  faire  que  par 

riglement  dfcrivant  sp6cifiquement  quelle  dasse  de  per- 

sonnes  elle  voukit  taxer;  que  les  cotiseurs  n'avaient  au- 

^     onn  droit  dHns^rer  le  nom  de  I'appelant  sur'  le  r6le  de 

m     ootisation,  et  ^m^  la  Oour  du  fiecprder  avait  exc§d6  sa 

-     ~  juridiction,  puisque  Fimposition  de  cette  taxe  fitait  m4gale. 

'      *        8^T  motion  de  l'api>elant,  le  jugeittent  de  la  _Oour  dtl 

'  Becoid<$r  fut  tass6  et  annuls  dans  les  termes  sui^ants :-- 

"Tho^urt,  oto :    .:■  r         ■ 
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ISMing,  etc.  {fad,  ^«»,a»,). 
-^  C^nsideriiiff  that  there  mnat  k^   *     i  ' 

«  or  bum,,,  thersin  .pecWlT^lTr^T^/?***''''" 
other  trades  oocnD.tiA„rk  .  «"'"««■  »?*  •!»  on  all 
ImlU.ood^r'wifct^r"^',:^''  m«««..f  profit. 

"OoMideriag  that  the  coandl  of  the  ri(„'  ~,  u      ■ 
»«  .U  power  of  taxation  witS  reaZt  to'.l,~^^ ."»''' 
t«i  by  expKM  and  .Deoific  J«  J^^  «o  the  busmee, 
could  not  by  the^  o?W^n^ '?*.  ?"*""»"•  "<• 
to  the  .«e.so«  to  imp^'^^'toT^  tSrTr 

therefore,  aot  JZ^  .^■.'^I.J'^  "•"*  Po-of"  were. 

.o.S"„Kias'^'''""''"»"''"»'* . 

"OoiwderiBg  oomeqaently  that  there  i.  «»»    •    .t 
l«dgm™t  or  conviotio.  of  (he  Jor^  "  ""f  "•  "" 


■./ 
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pK  doth  mai/tain  the  said  "mrit  of  ow^wron,  and  quaah  and 

<*••  atonnl  tlf^said  judgment  or  conviction,  with  costa,  ofi 

Da  Mmtiiny  which  difttyaction  is  granted  to,  etc." 
0iM4«  CMpUau,  H4U,  NkoUs  Sr  Broum,  AyrocAU  de  V«pj^\aj^i. 

"**'**''        Bouar  Roy,  C.H.,  ayocat  de  rintim6e. 

■.'   '■;■■■     '  .  (j.  J.  B.)  -  ■ "'  ■'  .:v\. ■■'■,'  ' 
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MABSAN  V.  MANDBVILLB. 


im  »<><»<>•*"■ 


Jwridietum---BetraxU^DMiHatoire. 

JDQi--^QDe  danlr  one  action  intents  «u  monUnt  de  $200,  lonqoe  to^ 
demandeur^roclait  on^-rfraacft  de  $149.21,  nelaiaMntqa'an©  baliiifle 
rfcl»m«ede$6a79,l»CourSnptoien»n'»pMd8  joridiction,  et  l'«o- 
tkm  peut  «tre  renvoyfe  sor  exception  d^dinatoirt.     '       *        yy.     ^  ; 

L'action  6tait  but  compte,  a$mmprit,tia  montant  de  |200. 
Six  jours  .aprts  le  retour  de  raq|ion  le  demand^ur<  pnh 
duisit  un r^axit  par  lequel  il ee dfcsistait  desa demande : 
en  partie,  declarant  ne  la  continuer  que  pour  |6O.*r0,  et  ^ 
a  fit  avec  ce  dfesistement  un  dfipdt  de  12.00  pour  coi^^  ' 
lea  frais  de  Tavocat  du  c^^fendeur.  ^^ 

Le  dfifenddur  plaida  ^ar  exception  d6clinatoire,  ifll6- 
guani  qu'il  avait  6t6  mat  propoe  ateign6  devant  la  Oror  > 
Sup6rieure  parce  que  par  le  susdit  dfesistement  du  dd- 
mandeur,  il  appert  que  la  r6clamation  de^ce  dernier  n'est  ' 
que  de  f60.79,  et  qpe  la  Cour  de  Cii^uit^  seule  juridic-  ^ 
4ion  au-^eaaouB  de  flOO. 

LedemandeuT  rfepondit  que  c'est  le  montant  de  la  Fe- 
rnando, et  lea  conduaiona  de  la  d6cj[aratic^  qui  d6te^ 
minent  la juridictioii  de  la  Cour;  que  la  Cour  n^.  peut 
prendre  connaiaaance  du  retnxit  qu'au  mfcrite  de  I'action.    . 

1^  cause  ayant  6t6  inscrite  aur  I'exception  dfeclinato^re, 
la  Cour  la  mainti^t,  et  reny^ya  I'action  par  le  jugement 
auivant:—    ^  ^~  ■  i^  '  -  - 
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2.^m*Alr  **«^'^»»«t««on  dewn  action.  quTla  ^'"^^^^ 

I^^#  avec  dfipene,  etc.,  sa«f  aa  demandenr  de  se 

Afa«i  4.  Z)i,AaiiKrf,  avocats  du  demandenr    — ^-^^        — 
»og»««»  4- 5h«;Arf«;  avocats  du  difendenr       ' 


■»»«»<  »'*' »">•»■ 


B  0mail889. 

"  '      Coram  Matsisv,  J.  "    - 

/  -  FULLBE  V.  MOREAU.  ' 

dear  poor  k,  proAtTo^a^^^L^AV^  dommaw  centre  8on  ven-, 

/        w  dommiwB.         ^"  *  °^'  '^*"*"  •^••»»  d'intonter  I'sctipn 

18M  ^^^""1  ^""*  danasou  action  que  le  20  juillet 
S  H^     ?'"  '""*""*  ^^^^^  200  boites  de  frimaRe 

cett?vZ\:^"r'r  "*"°"  '^^  9i  ce.,tfn.  la  livreHSe 
cette  rente  anrait  eu  heu  comme  suit  :1e  19  juillet  le  dfi- 
fendeur  enroya  ai,  demandeur.  de  8HMr6  S^enteu^^ 
laoarte-poste  suivante  •   ••  r  a«.^  -i.^^  ^     .  ^'genteuil, 

«c^L^,T^         «^^«*,^; "  que  cette  offre  ftit 
''^***  *q*e  .voiir  dtofew  a/  iimI*  /itt//  «  *„//• . »  , . .  , 


"M«*««e^  1,  «fe^  ;ss^i;  ati 


=5= 


^ 


IWhr.' 

T. 

MonM. 


-.V 

iflf 


MOHTRBAL  LAW  BBFOBia 


^ 


mage,  ce  qui  tiauBa  an  demandeor  un  dommage  an  mon- 
tant  de  $195,  savoir,  la  diff^encCentre  le  priz  da  marofa6 
alora  et  oelai  da  oontrat. 

Le  ddfendeirr  nia  qH'il  y  eaV  an  contrat  de  toAah  par 
la  dite  correHpondauce,  pr6tendaiit  qae  le  d6fendear  avait 
sealement  fait  conuaitre  k  Fuller  qu'fl  avait  do  fromage  k' 
vendre,  et  s'enqa^rant  en  in£me  t^mpi  da  piiz  di^march6, 
mais  qa)il,  attendait  ane  rdponae  da  de|aaudear  svant.dfi  ' 
conclare  avec  lai  aacuu  contrat ;  qae  dans  tons  les  oas,  le 
demandeur  n'avait  aacun  droit  oontre  le  dSfenddar,  indme 
en  admettant  qa'il  y  eat  coiitrat,  sans  ^oiTe  mise  en  de- 
meare  ]:egali6re  et  pans  des  offree  r^elleslro  prix  de  veate. 

Le  demandear  r6i)ondit  ad  plaidoyer  qtie  le  ddfeiidear 
ay  ant'  par  oarte-poste  positiVei^ent  refuse  de  lai  livrer  le. 
homage  venda,  il  avait  '6t6  inatile  de  faire  aucone  mise 
en  demenre ;  qae  toutefois,  il  y  avait  ea  mise  en  demeore 
saffisante ;  qa'il  avait  6t6  impossible  aa  demandear  de 
faire  des-ofires  vu  <^ue  la  vente  avait  ea  Ilea  ft  9i^  oentins 
la  livre,  il  aarait  Hiilla  peser  prialablemeat  le  fromage 
poar  satoir  ce  qa(B  le  demandear  deviait/offrir,  mais  qa'il 
a  offert  de  payer  ce  qa'il  poavait  devoir  a^  d6fend6ar. 

La  Goar  a  tenda  jngement  en  fav<pr  da  demandear 
com[me  sait  :y4 

"LaCoar/e^c....!.  '  /  * 

"  Atten4a  qae  le  demande'at  r^clime  du  difendear  la 
somme  de  |t95,  6tapt  poar  dommages  repr^sentant  les 
profits  qa'il  aarait  fait  sar  ane  cenaine  qaantit6  de  fro- 
mage qae  le  d^fendear  lui  aarait /venda  et  qa'il  a  refasd' 
ensnite  de  lai  livrer  ; 

"  Attenda  qoe  le  ^^fendear  ^laid6  k  oette  action  qa'il 
n'avait  jamais  venda  la  qdafitite  de  fromage  aa  deman- 
dear ;  mais  qi^'il  8'6tait  sealement  inform^  k  lai  s'il  poor- 
rait  ayoir  on  priz  mentionn6  dans  la  oarte-poste  all^fo6e 
par  le  demandi^ttr ;        - 

' "  C|onsid6rai|it  qoe  la  oarte-poste.  do  11  joillet  188*7,  pro- 

doite  en  oette  caoseet  Scrite  par  le  demandear,  oontient 

.one  offre  de  vendxe,  et  qa^  oette  ofire  a  6t6  acoept6e  de 

■Qsite  par  le  demandear  avant  qWe  le  d6fendear  la  rtoaota ; 

"  Ootrsidfaant  qoe  par  oette  acceptatiwi  le  di^fendwff^ 


*— «TOWUOB  QOJJtn.  ]M 

^'  CoB'Bd«„nt  qu'il  Mt  prooT*  ,„,  j,  d.iii«,drar  .a»it 
ptNent?  lei  donmuge.  ,a»Ui  doit  le  itu^„. . 

^"  lldiW^^-'i"^'^""'"*  Wef  .adit  deoJ. 

/   ^^*  *  ^^'***^t  avocatfdtt  demandeuf. 
^  P\DelMroHde,  artrooat  du  dfifendeur 
^  ^  ■       (i.-j.  B.)    ■ . .  ^/  ■   ■  ^:  ^.  .,.'■:■ 
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I     ,        CWam  Mathibu/J. 

•*  .  1*^  VARIEUR  V;  BASOONY. 

de  wtentlon  Unt  <,o'il  p'a  p..  M  p«y<S  de  son  prix  de  tim^i  .?^, 

■■-.'■"'■.  "^'  •'  ^  ..(*■■    • 
Le  demanaew  poursoit  en  recbuvrement  de  llOO  prir 
Wenu  pour  le  ti^nepori^'aiie  charge  de  boia  de  sdLe 

46charg6  ,8ureies  quJa^e  d^endeur  refuaa  de  payer  le 

deia^^'i^  ^"  "•'^  *^  demandeur  ;in  dommage 
de  fSO  qn'il  r6olame  en  outre  (^es  #100         • 

J[;;«>tM»n^t  accompagn6e/d^Mle*ai8ie  oonserriloire 
2^e  l^is  tranaport*.  1,'aotion  fat  «ncontX^ 
deu^plaidiyers :  le  premier  dlfiiuait  que  le  contrat  ay^ 


«»«««ment  Ala  laiwe  ««iaerT«toiw.  lUlfiguii^^irii 
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demandeur  avait  perdn  la  posseMion  tlaboia  qui  Avait 
6i4;Bvr£!  Btir  les  qaaiH  A  la  aociftti  Thil  indoan,  Belivean 
et  Archambault.  ,-  . 

Le  demandenr  r^pliqna  que  le  bois  i  trait  6t6  d6charg6 
et  cordC'  snr  le  qnai,  mais  que  le  deman  lear  en  avait  ton* 
joars  retonu  la  posseHsion. 

Le  jngement  stiiyanj;  a  maintenn  V  ction  dn  deman- 
deur :— 

"La  Oour,  etc.. 

"  Attendu  que  lo  ^taaudeur  r6clam<  dn  ddfendeur  la 
somnie  de  |r20,  dont  ilOO  pour  fret  d'v  ne  /charge  de  bois 
de  Hciage  qu'il  a  transports  k  bord  de  ain  chalandi  de  St' 
Thomas  cle  Pierreville«9t  Montreal,  sui-vknt  prix  convenn 
entre  «inz,  et  ^20  pour  dommages  r§sul|ant  dn  retard  que 
le  ddfendeur  Ini  a  fait  1 6pronver,  &  Mohtrdal,  lors  dn  d6- 
t^hargement  dece  voyage,  en  u^gligeant  de  le  payer,  ans* 


Eiccompagn6  sa  de- 
ant  sous  la  main 


Bitot  aprte  ce  d6chargement,  et  qn'il  a 
mande  d'nne  saisie-coiwervatoire,  met 
de  H  justice  le  bois  ainsi  transports  pa^  Ini ; 

"  Attendu  qtie  le  dSfendenr  a  pliiidS  k  cette  action,  d'a- 
bord  par  une  dSfex^jse  ei^  fait^  puis  par  deux  autres  plai- 
doyers,  allSguant  que  le  \trans^Tt  de  be  bois  n'avait  pas 
6t6  fait  pour  ledSfendeur,  mais  pour  Charles  Bascony,  et 
qn'au  moment  de  I'Smanation  du  bref  de  saisie-conserva- 
toire  6man6  en  cette  "cause,  le  demandeur  s'Stait  dSpos- 
86d6  du  bois  en  question  qui  Stait  alors  en  la  possession 
de  la  socidtS  Thibaudeau,  BSliveau  et  Archambault ; 
..  ^"  Ck>nsid6Tant^qu«  le  d6fendeur  n'a  pas  prouvS  ses  d6- 
fenses,  et,  notamWent,  n'a  pi|^^rouv6  que  le  demandeur 
ait  transports  ce  bois  pour  Charles  Bascdny ;  mus  qu'an 
contraire  il  est  Stabli  que  c'est  le  dSfehdeur  qui  a  reqnis 
les  services  du  demandeur,  et  que  ce  voiturage  a  StS  fait 
k  sa  rSquisition  et  pour  sou  profit  et  avantage,  et  pour 
le  pTU(  de  tlOO  convenn  entre  le  demandeur  et  le  dSfen* 
denr; 

"  ConsidSrant  que  le  dSfendeur  n'a  pas  non  plus  prouvS 
que,  lors  de  la  saisie^onservatoire  pratiquSe  en  cette  cause, 
lebdis  fut  en  possession  de  la  sociStS  Thibaudeau,  B61i- 
veau  et  Archamliisnlt,  mais  qn'au  contraire  11  fcppeit  pai' 
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ST  *  J;?  "^*"'  ^^  ■*'"  «*»*'^<>.  «t  ™i"  »ur  an  quaiA 
Montr|j,.,t  qn'il  «aitenno,«e„  1.  po«ae..ion  du  dem« 

voiAne,.  droit  de  re.enir  1.  ob«.  transport*.  S.^ 

2r.:s:in";°""r  «"<•-/'««••'  i-  oetteJSo" 

•m..  t»B,p„rt«  p,r  ln.,ja8qd'.,  priern«i,t  d,  «,«  fret ;  .t 

?    f  ^    .?„/"■  ^•"""'l""  «'  Wen  fo«dfc.  poar  le  mo« 

^i»ofrrT'*"L''°  f^''"'  <!»*'• ^«e~ 
y^«  par  1„  pr.t.q,«,  .„  le  bei.  .n.dtt^^ii«„  .^ 

"  Mai.  TOii.id«rantqoe,p,.r  Particle  lOWdi  Code  CivU 
d«.  e.  obligation,  ponr  le  paiement  d'nne  eoCe  d t 

•  Cfa*  ^rri  ""'f   ■J;'"™"'  "0  *•»«  """^tion.  a" 

X.  ^iHw  L   ""'  "'  >""*  J'  ^™"  d-.utre.don.. 
«»«ge8,  8  lis  n  ont  6t6  oonvenns  • 

_-poi,8id6rant  q«e  le  demand^ur  n'a  pas  pronv6  que  le 

^  ^^^-^  aj^  P«>mi8  Ini  payer  aucj  dlm.^^^„ 

retard  dans  locution  de  8on  obligation  delui^lerT 

fret  8U8dit,  et  qu'il  s'en  snit  qu*  ceTarticle  10^  d^rl 

cevoir  son  application  ;  "  ^^ 

l^Sr^^^'^  n  rien  n'emp^hait  le  dem«»deur  do 

bowf  et  qu-il  n'es^  pas  pi»ny6  que  le  difendeur  I'ait  en  ^ 
aucune  manidre  reteiiu  ;  . 

"A  maintenu  et  maintient  les  dfefenses  du  dfifendeur 

I'acZTH^J     le  surplus,  eta  maintenu  et  maintient 
1  actaon  du  demandeur  pour  la  dite  somme  de  #100  et  a 

fX.  r   ^  '^™'"*  ?«  ♦^^^^  *^««  int6r6tsur 

oelk  A  compter  du  9  aout  I88&.  date  de  I'assighation  et 
les  d^pens  d'une  action  de  ce  montant.  et  .L       ' 
dfi*  laie  la  dJte   saiwe-nrrAi  conservatoiW    pratiq^ 
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ovtte  oaase,  legale  et  la  maintient,  et  a  condamnft  le  df* 
mandeur  k  payer  an  d6fendeur  la  diff6ronoe  dea  frais  de 
contestation,  d'entre  une  action  de  |100  et  I'aotion  telle 
qn'intent^\  lesqaels  d6pens  sont  (*ompenB6a  jnsqu' i^  due 
concairence,  et  distraction  est  accordfie  anx  avocata  da 
demandear,  pour  la  difl%renoe." 

Archan^uU  ^  PiUuier,  avocats  du  demandenr. 

/«/m  Allard,  avooat  da  difendear. 
(J.J:B.J! 


22  man  1889. 

6iram  i^THlilBTJ,  J. 

^   f  VARIBUR  V.  BASPONY. 

Tarif—BoHoraires  de$  altocats  dans  te$  JugtmuiUf  pour  la  tomme 

d9  %\(iO  prieiaes. 

Jug*  (en  eoi^/irmafion  dujugvfMni  du  prokmolaire) :— Qne  dwu  1m  caoMS 
oO  le  jagement  est  de  $100  priiSiaea,  leu  lionora|n«  dea  avocata  dol* 
vent  Atra  taste  oomroe  dajtu  one  oaoae  appelable  de  $100  A  $20Oi 


Pkb  omuAM  :— 


\.-" 


LMi 


Le  tfi^f  de  la  Ooa^  de  Gircait,  dans  les  oaoses  aa-dessoi 
de  |60,  cl^e  les  honoraires  des  ayboats  dans  deax  cat6^ 
gories  comme  suit :  lo.  aii-dessas  de  fSCf  A  #100  ;  2o.  an- 
dessas  de  $100.  Dans  laqaelle  de  ces  oat6gories  faai*il 
placer  les  honoraires  des  avocats  dans  les  caases  de  cent 
piastres  pxficises?  ;        *•   .   ■  .  ' 

/  D'aprisles  regies  ordinaires  d'interpirftatidii,  tee  cftiui<fii  7 
de  1100  ne  s&troi^Tent  paa  comprises  dans  les  moU  "dt , 
j|60i|100."  i 

D'ailleors  on  ne  Mat  raisonnablement  sapposer  que  les 
aateors  da  tarif  aient  voala  attaoher  aox  caases  de,  |100,   ' 
qai  sont  aassi  appelablee  et  soatoises  aox  mdmes  regies  de 
proc6dare  qpe  letf  caases  de  $200,  les  mftmes  honoraixea 
qa'atdx  caases  non-appelables  aa^desans  de  |6jO. 

n  il'y  a  ^  Ilea  de  sapposer  noii  pins  que  lea  aa- 
tears  da  tprif  aient  roala  laisser  lea  caases  de  cent  piaa- 
trerpir^awB  sana  honorairea.- 


<^^m 


ggp*l 


-^ 


jagementii  pour  U  .omme  prftciw  de  |100.  Ihs  hononu«,. 

tzr:i'T''i '"  '^'^"*^"  -"''^-'  ^<5-^*^*- 

^TTl  ,'"■'«■•?*''•"'  '*""*'  •PP«»*We,  d«  $100  A  1200 
Aimorr,  de  fraui  p.,  Je  protoaotiura  e.t  renvoyie  .veo 

^n*«j^«/^4..pWtM^,avo.at8d«dem.nde«r.    -™— 
./«<«  ^tford,  avooat  du  dftfondenr.       > 


"^^  1 


(j.  J.  B.) 


Cbfiwi  Tasohkbeau,  J. 


9  mars  1889. 


LA  COMPAGNIE  DU  CAP  GIBRALTAB  v 

.     Of  pouttuivre—AMtoriaiitiom. 
d««  le food,  c.^rful.  Z»Ivo?r ^ri^       f  ***"*  *»"'"  •  •««»»* 

0-par.uan  d'-t  vJi^:iniZTi.^::z^^::^'  T  ^- »• 

iuM  le  folds  oinital  H.  I.  .  -  wnMntM 

♦1,174.20.  "^  ^  «"»I»g»ie,  .n  montrnt  d, 

a.«««^c=^-nrr.Zdt.Ts;^ 
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MjoimiAL  Liw  nrovn. 


lenw  la  prtwmte  action  n'*tait  pM  intontAe  (Uhi  TintiiAt 
dv  U  compagnits  maia  pour  l«*  b*iiftfi<i«  de  quolquoa  iip*^ 
onlatanrn  qui  <',hvr<Kai«nt  4  exploiter  1«»  acUonuaiiroa  dff 
la  compagnie  dfe/»»iid«'ir««a«'.  !         ,         •      ' 

La  domandoteMw-ripoDdit  tm  niant  loa  atumaiitionH  d« 
fraudo,  t*t  en  maintenunt  quo  la  pr6«ente  a<;tion  *tait  d&- 
m«nt  autoriti6«  pai*  hm  dfirni«Tt  ^lectunn  6lQi  qui  devaient 
rester  «n  charg«»  taut  qu'ila  ne  norait^nt  pa«  yomplacAa  par 
1m  actionnairoH. 

IjA  Cour  a  maintwnn  qu'il  falUit  ttSOntoriBation  r*gtF 
liAre,  ct  qu'il  n'y  on  avait  paa  eu  dana  cette  cause. 
L'action  a  6t6  renvoy6«'  par  lo  jugement  qui  suit : — 
"  La  Oour,  i>tc......  ' 

'*  Oonsid^rant  que  lorsquo  la  jpr^sente  action  a  M  ins- 
titute au  nom  do  la  compagnio  demandorosao,  cotte  deW 
nidre  6tait  depuis  plUMcura  ann^ea  dans  un  6tat  de  com*- 
plAte  disorganisation,  n'ayant  i^i  president,  ni  secT6tair0- 
trtsoTier,  ni  bureau  de  direction,  la  seule  iwrsonne  p^**- 
tendant  avoit  droit  d'agir  po^r  elle  fetant  le  pr6tenAu^^^ 
aecr^tairtr-tr^Borier  qui  lui-mAm«i  n'6tait  m6me  plus,  dep/ys 
longtompH  actionnain*  ou  membre  de  la  dite  compaffni<>, 
et  l9^pi6Bident  et  lea  autres  pr^tendus  direoteurs  ind|qu60 
par  le  dit  Becr^taire-trdsorior  dans  son  t6moignage,  iiftpu- 
diant  eux-mdmes  le8  qualit^H  de  president,  de  direct^nn  et 
mftmc  d'actionnaires,  t^t  ayant  en  effet  depuis  long^mpB 
dispoB6  de  Iouth  parts  dans  la  ^ite  compagnie  ;     / 
"  GonBidfiraut  que  le  dfefendeur  avait  lo  droit  de 
en  question,  commo  il  I'a  fait  par  nen  defenses,  le  " 
la  prfesente  actioa^out  6tfe  autoaisfee  par  des/dii 
comp^tentB  k  agir ; 

"  Gonsid^rant  que  bien  que;  la  dite  compagnie 
feore  une  existence  li^gale  et  corporative,  n'ayant 
6t6  diHMOute,  aucune  action  ou  procMure  ne  poiavi 
^  priBe  en  8on  nom  sans  Mre  ai^toris^  par  des  pel 
responMableB  ayant  droit  d'agir  pour  elle,  et  consi^irant 
que  t4>lle  autoriBation  n'a  paHi  Hi  donn6e  et  n€$  pouvait 
rare; 
"  CouHid^rant  quo  la  conipagnio  demandt'resBo  n'ayant 
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pa-  autoriii^'  I«  pr^,.««t.  motion,  u.  p.„t  #tro  .^ndarin/. 

••  M«inti.„t  .ur  «o  point  la  d«frn««M,t  ;,.„voi„  Iwticm 
i«n«  fr«,«  ..uf  con,  df^jA  «dj«g6«  p,.,,d«nt  VimUnv.,." 
Ihnmd  Sr  U^ellin,  avo<atH  do  la  drmuiidoroMio.  . 
Duhamel,  R^nmlh  Sf  JUarceau,  avcu^al.  du  clfcn.ndouf. 
(J.  "J.  B.) 


Olbniur 


^: 


0  maru  1889. 
Cbfom  Taschkbkau,  J.  ^ 

HUOH^  KT  A,.  V.  LA  COMPAGNIE  DES  VIlLas  DU 
CAP  GIBRALTAR.  «t  LALONDB,  ti«r8:«ai.f. 

'^^*^MurB^Actionnaire,-Actim,non^^ 
Jmk:~.lo.  Qu.quel.nw  mAt  lYUt  de  iWwtgaolMtion  dmm  kiaa.1  a„. 

3o.  Que  le  atolut  qai  r4gii )«.  comp»gnle.  de  eoisMM  de  Pon«r„«ti«« 
pemet  pM  d'«lg.r  m^  .uVS  parti  ^  j^y^.^'"'"'""*"  "* 

Lo  19  novembne  18»7.  le  detaandeur  As-qnalitt  itmne 

ivTi««i  ?  '*'''*'"  ^*  compagnie  d6fender«aae  le  28 

avnl  1881  pour  la  aomme  de  |8,920  28         ^    ! 

on^«!J'"f "  '^f,*"*  q«'"  »«  P<^«vait  dire  a'il  dey,dt 
iwl  rf  ^  ^M*fe«derea«e.  Que  cette  derniire 
lavait  d6jA  ponramv/pour  11.174.20. pour  uneprttendue 
ouscnption  d  W,i  ,„«  Napol66n  Laldnde.  doni  il  #tiSI 
lex6o,teuf  teatamentaire.  anrait  fait dana  le  fonda  capite 
de  la  dite  compagnie ;  qu'il  avait  conteat6  cette  actioh.  et 
que  cftte  action  6tait  encore  pendante.  * 

Le  dfemandeur  oonteata  cette' dftdaration,  et,  comme 
moytn.  all^gua  que  le  dit  Lalonde  arait  gouecrit  dana  le 
foaji  p«itttoJ^.^U  eu«p»gBte  dWeadewMe  ub  oerfaj. 
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montaM  d'acti^hi^s'^levant  k  la  sommede  $1,204.18,  dooit 
1875  etaient  6cnu8  lore  de  r^maniltion  de  la  saisie-arr^t  eu 
^^*'iaOw"  c«tte  cause ;  que  les  dSfenses  plaiddes  k  Taction k laquelle 
.QibwitM.    jj^  dficlaration  du  tiets-saisi  r6ftre  ne  sont  pas  sfineuses  ' 
et  ne  peuvent  dtre  opposdes  au  den]iandeur  contestant. 

Le  tiers-saisi  rfepoudit  en  opposant  I'fetat  actuel  de  la 
cbmpagnie  ddfendcresse,  laquelle  serait  dans  un  6t^t  de. 
d^sorgapisation  ei  de  d^confiiure  colnplete  ;  les  officiers, 
les  directeuTs  et  les  actionnaires  raya.nt  abaudonn6  et 
B'6tant  dispoTs^s  ;  depuis  plusieura  ann6es,  la  compagnie 
aurait  M6  sans  bureau  de  direction,  sans  Elections  et  s^s 
assemblfes.  En  outi^;  il  allfiguait  qu'il  avait  6t6  tromp6 
let  qu'il  n'avait  Bouscrit  qu'4  la  condition  quci^la  compa- 
gnie ferait  constmir^  un  certain  nombre  de  cottages  au 
lac  Memphremagog  pourfttre  tirfis  au  sort  entre  les  action- 
naires, ce  qu'clle  n'a»  pas  fait. 

Le  de»nandeur  es-qualit6  r^pliqua  sp^cialement  en  fait. 

La  Cour,  tout  en  admettant  comme  prouvies  les  alle- 
gations de  la  reponse  du  tiers-saisi,  all^guant  la  disorga- 
nisation et  la  d^confiture  de  la  d^fenderesse,  maintint  la 
contestation  de  la  dite  saisiefarrdt  par  le  jugement  sni- 
vant : —  , 

'*La  Cour,  etc......  ,      ~^       :         '' _ 

*'  Gonsiddrant  que  .  le  demandeur  es-qualit^,  cr^o^cier 
<le  la  compagnie  d^fenderesse,  a  obtenu  jugement  contre 
elle  pour  la  dette,  les  int6rdts  et  les  frais  meutionn^s  au 
bref  de  saiisie-arrdt  dman6  en^ette  cause  ;       , 

"Clonsid6rant  que  quelque  fut  TStat  de  disorganisation 
dans  lequel  la  dite  compagnie  defeuderesse  fut  tombSe 
depuis  le  dit  jugement,  rien  n'empdchait  le  demandeur 
d8-jqualit6  d'exercer  tous  les  recours  que  la  loi  mettait  a 
sa  disposition  pour  faife  ex6cuter  son  dit  jugement,  et 
qu'en^^particuUer  la  voie  de  la  saisie-arrdt  entre  les  mains 
des  actiotbiaires  de  la  dite  compagnie  lui  6tait  onverte  k 
oette  fin; 

"  C!on8id6raiit  que  la  dite  compagnie,  quoique  d^sorga- 
l^iis^e,  a  encore  une  existence  l^g^le  et  corporatiye,  et  qu'il 
est  encore  au  pouvoir  de  ses  actionnaires  de  faire  reyiTre 
flftn  ftiyft^mftt'^Ti,  «'il« !«  dfairent : 
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tionnairt,  de.  inMrtts  4  compter  ari'fehf.^  j  • 

menls'^dnsiMrein;        •      ^ "  ™ '  *°?^'«'«  des  verse-  - 

A  k  d,te  «,nt«,teti.n  ne  «»,t  tondte,  ni  ea  drti  ai »  ^1 
tion  jBsqn'A  ooncnrrenoe  de  la  rasdite  ain.™!    ,      ™"' 

^if«  -  ^.' J^ffement  et  distrwts,  etc. ;  et  «a.  des  fraia  dt,  U 
"Bl  »u  patomtot  de  1.  dite  ««„„e  d,  W6,  de,  ««, 
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MONTBBAL  LAW  RBFOBTB. 
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i8».       frais  inoins  |4.60,  sa  taxe,  (sera  le  dit  -tiexs-saisi  ^s-qnalit6, 
UugiiM     tenu  et  contraint  par  toutes  voieB  qn^de  droit,  et  en  co 

Qibniur.        Ot«im«<  4*  Cofne/ifer,  ayocalis  dn  demandenr  68-qualit6  et 

>     ,     contestant.     v|  -      i 

Duhamel,  BAinvUle  Sf  Marceau,  avocats  du  tiers^saisi. 

■  -■-■'  ■':  ■        (J., J.  B.)  "J--^. 
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18  mars  1889. 


Coram  LoBANGEB,  J. 
UBfi  V.  COKESTINE 


ArbUres  et  amiahlel  composUeurs— ChmpUtion  du  rapport— 

FomuUit^s.  ~     , 

J  no* :— QuehiConr  pent,  ear  motion,  ordonner  4  dea  arbitre8«t  amiftbles 
compoBiteiira  de  completer  leur  rapport,  en  y  ajoatant  le  r4cH  des 
formalit^  qu'ito  ont  rompliea,  d'expliquer  davantage  la  nature  de 
oertaines  parties  de  leur  rapport,  et  d'y  annexer  le  oertificat  de  leur 
assermentation  et  autree  documents.   .<i>  z"^- 

L'aotion  dn  demandenr  sons  \a  foTme  assumpsit  Haii 
poQT  $826.75  pour  rfepjtrations  faites  6  une  b&tisse  appar- 
tenant  an  d6fe|ideui 
'  ^  Let  dSfendenr  plaifaa  qne  les  prix  chargfis  dtaient  exor- 
bitants,  il  offrit  nneS^^tjune  somme,  $188.92  qti'il  d6- 
posa  en  conr;  il  pjaida  6galement  compensation.  En 
outre,  le  d6fe\idenr  fit  nne  demande  incidente,  {>r6tpndant 
qne  le  demandenr  lui  devait  une  somme  ponr  dommi^s 
fBdts  1&  sa  propri6t6.         *  .  .  ' 

Le  demandenr  r6pondit  en  fait  ii  ces  plaidoyers. 

Aprds  contestation  li§e,  la  cause  fut  renvoyfie  &  de?, 
arbitr^  et  amiables  comiwsiteurs  °du  consentement  des 
'parties.'  -^  -;■'■■ /^ /^-/, 

Le  10  juiUet  1888,  les  arbitres  pa^iaqte  notarid,  devant 
Mdtre  C.  etwhing,  firent  leur  rapport  dont  copie  fat  pro- 


duite  en  cette  cause.  Le  rapport  est  <^mme  suit : 

-    "We,  the  undersigned  arbitratora/hereby  declare  that 

Wehaye  %eft^<l  endauw  ™«1  uai»ifiiUv  and  deliboralt^v 


^ 


\T^ 


IM. 
DaM 

T. 

OomtiM. 


x^- 


the  district  oinZirXolL]:""^^^^^^^  "»*  *>' 

nftfl«\  i»  Wp        wi'    **  *^®  "»"*^  day  of  April  last 

(1888),  m^ause  No.  26t'7  of  the  records  of  said  Canlt  ^ 

J    hereby  make  an  award  as  follows  >"  f"*  C<*«'t.  do 

/        Oe  report  fnt  produit  le  11  juillet  1888.  '  M,  ^  \ 

^  .  ^. J^  f*r  1««9'  1«  demanded  fit  motion  •  «  Ou'att«„il«     ^ 

"  ^  cTr'^S^f  ^"  '^^^  P*^**««  <*«  comparaitre  d^i  ^ 

-  ;.;"La-Conr,  etc.;....     -.^     ■'       '^   -.-■,'■  \:'-,-.:         -^  ' 
ont  entendue.  'dies  et  lenw  t«mS  ■  s'nrirf  ■   .      •   * 
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.     .     -  "H    '  ' 

'  dt  wisionBtTUotion  d'uii  conduit  ^e  ohemin^e,  sont  derf 
dommages  r^clamfiB  par  la  demande  inoidente  dn^dit  d*- 
fM^^r,  et  de  pi  as,  ordoAne  anx-dits.aTbttres  et  apiiables 
coiiipoiiteurs  d'annexi^r,  k  .leur  dit  rapport  leur  certificat 
d'assermentation/leB  proc6dure»  qu'ils.o'nt  eues  en.  mains, 
lea  subpcBnas  qui  onVpu'fitre  n^seBsaires  pour  faire  venir 
les  tdmoins.  et  enfin  tons  autre^  doonments  en  leuf  posses' 
sion  r^latifs  au  dit  arbitrage,  s'il  en  eiiste  ^quelques-uns, 
d6pens  rfeservfis."     •  *        \^     11       r  "^ 

,\  DuiUop,  Lyman  Sr  Maephenon,  avocirts  du  difend^ur. 


-  -V 


y.  3.  B.) 


^iT'v 


Coram  Mathiet!, 
DUQU  Ae  v.*  MA'J()(e. 


26mi»Tkl^89. 
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Action  Si  fipafotion^Ttsrme 

*     Doomage 


eur  "-^Injfure'-i 


une  AOtre  peraonne  dea 
ieux,  mais  qui  psrl'inter^ 
a'adreaae,  eonatituent  une 


-Jcofc :— Qiie  peruonne  n'a  le  droit  d'appliquer 
tetmek  qui  n'ont  rien  ea  eux-m^mes  d'iqjr 
prttationqu'enfontle8perBonneB4qui.oi,  .    , 

injure ;  que  le  terme  de  "  (Unme^Aeur"  qu^lqne  permis  que  floit  en  loi 
lad^nottciatibn,e«t  huiniliant  dans  I'opitoion  publique  et  une  csuse 
dereprochequidonneouvertareai'actiopenrtparation,        _    / 

L'action  ^t'ait  pour  |l,OX)0  de  dommages.  Lad^clarat 
tion  allegue*:  que  le  d6fendeur  a  iniurife  le  demandeur  en 
I'afypelant  m  informer,  un  sdn^'cantrj  un.cochon,  youlant  par 
la  premiere  de  ces  fepithetes  ra|pu8er  de  lui  avoir  fait 
payer  I'amende ;  que  ces  injures  I'pnt  bless^  dans  son 
honneur,  sa  rfiputatibn-etflft^  sensibility,  et  lui  ont  causfe 
des  dommages  considerables. 

0'ati«  une  d6n6gfation  •  g6n6rale,  le  difendeur  plaida 
qu'aucun  des  terntes  mentionn§s  dans  l4  d^alaration  ne 
sont  iujurieuz,  et  que  le  demandeuF-n'avait  souffert  aucun 
domuuigu.  , 


•■- -  "UC!oi.r,etoi.,:.  \'"       -K  -    •    ■■;    i  j-  '•'    ' 

«.n»e»  4  qui  ..  3.^^,.  ^P,,„„J^  L°2^' /?■":■     . 

ngiseaitavec  malice  et  dans  I»  Imt  J.il"x  -^     ™°™"  • 
ef  qu'il  doiiM«  oondl^Ji  dA  d™  '^-''^W'- 

/•Arenvoy6etrenvoielMpIaidoTe»dnd*fenrt™,j^  '^    , 
,    qa'4  cpnonmace-  de  1.  difc  Je  ^  lis  S^-*?"  '  * 

4.U  mientee,  gsqudls  dfep^ns  sont  compensfia  insn^'A  II         '- 
currence,  et  dfetwiqtiori  en  snrDl'n*  T        ^^^    *  °'**^" 
;  6ord6.  anx  avoc^T^des V^^?^^^  ^^^  ces  .rffipens  est  ac.;  / 

^^«gif«^Z;a>^;«;,«,avocat8>dpTi6fen^^  '-     ^    .. 
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June  22,  1889. 


Coram  WuRTELE,  J. 


i\> 


BBNNING  BT  AL.^8-QUAL.  V.  THE  ATLANTIC     \ 

AND  NOBTH-WEST  RAILWAY  00. 

>  ».  ■  •-  ■     ■ 

Exjnjfyriation  under  Railway  Act  (ij.  8.  C,  cap.  109)—^- 

quiremtents  of  arbitrators'  qutard-^Intakquate'compensatitm 

r—     amounting  toyraud^Ofy'eclion^  to  arbUrtUori^ 


Hbld:— 1.  The  Railway  Act  (cap.  109,  R.  8.  G.)  only  tequiwi  that  the 
awaid  in  expropriation  prooeedinga  should  state  clearly  the  sum 
a%arded  and  the  property  fdr  which  such  sum  is  to  be  the  compen- 
sation; it  does  not  require  that  the  award  should  mention  the  person 
to  whom  the  award  is  to  be  paid,  nor  what  amount  is  to  be  paid  for 
\land,  and  what  amount  for  buildings  to  be  Uken,  nor  what  amount 
liasWn  deducted  for  increaited  value  to  be  given  to  ^he  remnant  of 
the  property.  • 

2i  The  Act  in  question  does  not  require  that  the  award  should  show  on 
its  face  that  a  day  had  been  fixed  on  or  before  which  the  award  had 
to  be  made,  or  that  it  was  made  within  the  time  so  fixed  j  it  is  suf- 
ficient that  it  should  be  proved  that  as  a  matter  of  fact  such  time  was 
fixed  and  that  the  award  was  made  wfthin  the  delay. 

3.  When  ,>he  arbitrators  in  the  record  of  their  proceedings  nkke  a  minute 
of  the  sum  to  be  awarded  as  compensation,  and  igree  that  the  award 
shall  be  in  notarial  form,  and  8U,ch  award  is  afterwards  drawn  by  a  » 
notary  and  signed  by  all  three  arbitrators,  and  duly  served  on  the 
parties,  such  notarial  award  is  the  true  award  and  is  valid. 
The  party  expropriated  cannot  object  to  the  arbitrator  named  by  the 
company  on  the  ground  of  his  relationship  to  the  surveyor  whose 
certificate  accompanist  the  offer  made  by  the  company,  nor  op  the 
ground  of  alleged  inexperience,  especially  when  th»se  facts  w^re 
known  to  the  proprietors  before  the  umqintmeiait  of  the  third  arbi- 
trator. '^^^  £ .,  ' " 

The  fact  that  the  third  arbitrator  in  the  expropriaHon  pttiiiedings  has, 
sinoe  the  award,  represented  the  company  in  other  similar  proceed- 
ings, forms  n\>  legal  ground  of  objection  to  such  third  arbitrato^. 
When  all  the  rbquirements  of  the  law  have  been' observed*  the  award 
made  by  the  krbitrators,  or  any  two  of  them,  is  final  and  conclusive; 
and  the  compJ^nsation  awarded  is  entirely  within  the  discretion  of^ 
the  arbitrators  in  the  absence  of  flraud  on  their  part,  and  is  not  in 
'_     such  case  subject  to  review  by,  the  conrta. 

7.  Inadequacy  in  the  sum  awarded  may  be  such  as  in  itself  to  constitute 
proof  of  fiaud  on  ftie  partef  the  arbitrator^  and  in  such  a  case  the 
Court  may  annul  and  set,  aside  such  award  by  reason  of  such  fi^nd  ; 

■     the  Onnrt,  the  sum  awanted  mast  be'  so 


4. 


but  fa)  jnrtify  sach  actiooU^ 


put  M  juHmy  sue"  iwtw"  "j  "«•  ■>««">  »■«  -"- -  .-•"— ~r-  ~— -  —  -  , 
grusaly  and  scandalously  inadequate  as  to  shock  one's  sense  of  jusr 
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*— 8UPBM0B  OOUBt. 


\ 


!SS;Trn*'l2llT.r  *$•  ?f  '"  *"•  '"•»*"«'  *»«»  "b't^toi.  having 
a  T^f^i*^  1^*^  r*  *'*•*  P™»*'  dl.orimln.tion.  * 

JSi^     .hhTS'^'S:  *"  "Propriated.  without  lUlowing  .nypK; 
d  affection ;  and  therefbre.  when,  as  in  thia  case,  the  evidenoe  of  the 

^  KriJ^tJ  whlot  T  "'*1**  "  «>»P«'»«tion.  is  greater  tEan 
tne  price  for  which' the  proprietora  were  willing  to  «U  the  whole 
property  brfo«  the  expropriation,  the  .Va«l  mJt  ^  C  ^jj^ 

-"i  Mnable  and  adequate.    >  ,      *  ♦  "  «"■' "q  wiiu  lyuB  lya. 


MM. 

Banninc 

AtlaDtla^uid 


ot  the  Oouirt  u  renderiiig  judgment :     '     .       f     ' 

■ . "WuRTELK.  J. :— ,       .  .,;^ /-:,-'/ •^^■■:';^  ■;;^v ':V ■"■;>;  ^  ;3 

.This  Mibn  is  brought  to  pet  aside  an. award  of  arbitra- 

tors  rendered  under  tllf  provisions  of  thfe  Railway  Act  as 
contained  ,n  the  Reviled  Statutes  of  Canada,  cap^09 .' 

r^l^J^         "":  **r*"^  ««^«  t9  expropriate  th« 
plaintiffs    properly  fo^  railway  purposes.  seiVed  upou- 
them  the  notice  required >y  the  Act.  offering  tZmTe 
jum  of  ll^tOl  for  .he  value  ot  the  propeily^taiir  ^  1 
damans  caused,  and  naming  Mr.  ^I^rmaii  Rielle  as  theb  " 

tT^  '  r  !?  .?'  ^  "^  ^*^  nor^ccepted.,  The  plain" 
tiffs  refused  this  oflfer  auH  named'  Mr.  Jos!  Barsalou  as 
theit  artotoiv  The  two  arbitrators  were  unable  to  ^Z  \ 
^  Z^,  l^lf'^r^^  P*''*""  petitioned  the  Court  tTap- 
pomt^thj^  arbitrator^  but  subsequently,  after  deUbe,*-* 
tion.  agreed  on  Mr.  J.  M.  M  Duff  These  three  arbitra- 
tors  proceeded  to  hold  Meetings  and  hear  witueSses,  and 

'  I'^^J.'^ ^^^^^^^  #5.000 to-the 

plaintiffs,  Mr.  Barsalou  dissentiiig  '  " 

Th^  plaintife  now  ask  that  this  awW  btf  set  ^idel 
,,  ^?*?,?J""^«"'»»  »»detAil  the  allegatiqns  on  which 
the  plai^t.ffs.b«e  their  demand.  I  ipust^ll  to  mini  that 
by  th6  provisions  of  the  Railway  Act  co;itained  in  the  ' 

twoof^heto  ,s  "inland  conclusivf-  but  bV  the  RaiP 
way-Act  spbstituted  byjsubsequentlegislatici  for  that 

^ct,«^>  appeal,  has, bflflBLi-grantod  from  awaids  of  arbitwu ' 
tors  on  niiMiHAn.  «f  «.«*  .  —  j  —         ,    .    ^~    *_  »ruiir». 


tors  on  questions  of  fact ;  and  on  such  appeiUs  the  Court 
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exunjines  the  evidence  taken  before  the  arbitrators.    This. 

Bmnint     amendment  is,  however,  later  than  the  prq^ceedings  in 

^*i'th  wSrt  question  in  this  cause,  and  the  Oourt  has,  therefore,  no 

power  to  interfere  with  the  a\^ard,  by  either  increasing 

or  diminishing  the  amount  which  has  been  fixed  by  the 

discretion  of  the  arbitrators.    The  Court  under  the  pre* 

vious  Act  can,  however,  set  aside  an  award  iit  the  follow* 

ing  casesjy--;  ■  ,:,■■^.  -,    -■'    '"^rl'.  .         ■■,..■■  v:  r.^:-.    '  -y^i. :'''■, 

^lo.JWhen  proof  is  made  of  illegality  or  kregulsHty  in 


./■ 


i**^. 


the  proceedings ;  ** 

.  2o.  "When  it  can  be  proved  that  the  arbitrators  pro-_ 

J^fi^g^d  in  defiance  of  some  general  aM  recognized  prin- 
■■   ciple  of  law ;  and,  /         ^  ;      \ 

80.  When  the  proceedings  are  tainted  with  fraud. 
It  is  alleged  in  a  general  way  in  the  declaration  tht^t  the 
defendants  examined  no  witnesses.-   This  constitutes  no 
,  reason  to  set  the  award  aside,  as  the  Railway  Company  ' 
had  a  perfect  right  to  rely  on  thp  evidence  produced  by 
the  proprifJtors,  if  they  were  satisfied  with , it. 
I  now  pass  to  tl^e  reasons  specially  alleged  for  i|ie  8et<' 
V    ting  aside  of  the  award  by  the  Court. 

.  lo.  It  is  alleged  that  the  arbitrators,  in  coming  to  a  de>v 
,    <  eision,  assumed  that  the  Eailway  Company  would  under- 
take not  to  interfere  with  certain  water-pipes  laid  in  plain- 
tiffs'property,  and  also  that  the  Company  would  erect  a 
station  in  the  vicinity  of  his  property.    No  undertaking 
-bn  the  part  of  the  Company  is  proved  on  either  point. 

There  is  no  proof  that  the  arbitirtftors  considered  or  took 

into  account  any  such  undertaking  as  to  these  water- 

'  pipies.  '  As  to  the  station,  it  is  proved  that  in  discussing 

th^  award,-  the  arbitrators  conteinplated  the  probability 

^      that  the  Company,  in  their  own  interest,  might  erect  a 

station  somewhere  in  Cdte  St.  Anloine,  but  in  this  there 

is  no  illegality  and  certainly  nothing  to  impair  the  award. 

ji.  „   .  2o.  The  arbitrators  who  rendered  the  award  are  alleged 

to  havb  received  secret  instructions^'from  the  Company. 

There  is  not  a  Word  of  proof  of  thiis  charge,  nor  of  the 

allegation  that  those  arbitrators  had  disctisfions  relating 


to  the  award,  apart  fromthe  proprietors'  arbitrator. 


.f<^ 


#  J 


>^ 
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By  the  term,  of  the  old  BallW»y  Ac/{B.  S.O.,  oh!  109. 

(«.  M21)  It  wai  provided  "that  the  arbitrator.^  should 

,  U*e  mto  conBidemtioii  the  increased,  value  that  would  1 

Miiy^n  to  any  land,  through  or  o^er  which  the  rail- 

^^  ^y  would  pass,  by  reason  of  the  pwsage  of  the^ilway 

"  fn^ty!"'  T'  *^'  "*"*"•  "'  *^y  '''^''  of  *!»«  construe    ' 

tion  of  the  railway,  and  should  set  off  the  increased  value 
^    hat  would  attach  to  the  said  lands  or  grounds  against 

^    the  inconvenience,  loss  or  damage  that  might  b^iuf.^ 
fered  or  sustained  by  reason  of  the  Company  taking  pos-  ' 
^  session  of  or  using  the  said  lands  as 'aforesaid."    lU. 
contended  by  the  plaintiffs  that  the  arbitrators,  in  arriving 
at  their  decision,  set  off  the  ei^ianced  value  which  they 
considered  wo^ld  be  given  to  the  remainder  of  the  Wo- 

.    perty  not  only  .^nst  the  damage  which  sudh  remainder  . 
would  sustain,  W  against  the  ^tual  value  of  tlTe  pr<i^ 
perty  taken,  thus  depriving  the  proprietors  of  parf  of  the 
pnce  of  the  property  taken  from  them.    That  thia  was 
not  the  case  is  sMl^u  by  the  value  set  by  the  plaiSiffs' 
own  witnesses  on  the  property  eipropfkted.    These  wit- 
nesses  estimate  the  land   (14.680  feetf  at  26c  per  foot 
which  IS  equal  to  |8,670,  and  adding  thereto  the  Value  J 
the  buildings    which  they  place  at  ^.200,  we.have^ 

?^."'i!!,°f  **;??^'  *"  *^'  ^"'y  °«*''»^«  ^»1««  ^hi«h  was 
dptoanded  tor  this  i»roperty.    The  awa^  (s  #5,000,  and  it     a 

18  consequently  clear  that  the.  enhanc^  value  was  only      - 

considered  to  offset  the  depreciation^  which  the  balance     ' 

cl^T^ulf^^^  '•"^^''  andbythe  i^ectiop  above 
cited  the  arbitrators  are  not  only^rmitted,ii^  are  en- 
joined,  to  deal  with  the  enhanced  value,  if  inythdre  be 
in  this  manner.  r  •     '        ' 

,  ^-  The  award  is  alleged  not  to  detail  the  items  of 
damage  allotted  to  proprietors.    This  is  not  required  by       . 
the  law.  which  only  demands  two  essentials  inan  award: 

1.  A  dear  statement  of  the  amount  awarded,  ' 

JL  ^f^  8t»tement  of  the  property  for  which  such       ' 

y  -    "  *  pomptfnsation. 
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_The  notorial  award.  Signed  by  the .  thie^bitrators. 
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give*  both  the  precise  amoant  awarded  and  a  oomplete 
and  ezaut  defcription  of  the  property  expropriated.     ■ 

5o.  It  is  pretended  that  the  arbitrajtpm'  funotiona  ceased 
with  the  signing  of  the  minute  containing  their  agreement 
or  decision  as  to  the  award.  A  document  has  been  filed 
by  the  plaintifls,  headed  "  duplicate,"  which  is  really  a 
copy  of  the  minute  of  the  last  meeting  of  the  arbitrators, 
and  which  was  gi^ek^^'^hot^r^rietors'  arbitrator  for  the 
,  information  of  his  principals.  The  plaintiffs  pretend  that 
there  are  two  awards  in  this  case,  one  contained  in  this 
minute,  and  the  oth'er  in  the  notarial  act  signed  by  all 
the  ftrbitrators  on- the  same  day,  as  the  minute.  As  a 
matter  of  fact  the  arbitrators  followed  the  usual  mode  of 
proceeding  in  these  cases,  and  they  certainly  did  nothing 
which  would  call  for  ,the  intervention  of  the  Oourt.  At 
their  last  meeting  tney  came  to  a  determination;,  and 
made  a  minute  of  the  sum  which  the  majority  agreed  to 
award  in  their  record  of  proceedings,  and  it  was  agreed 
that  the  formal  award  should  be  made  in  notarial  form 
and  be  signed  by  the  three  arbitrators.  The  award  was 
then  drawn  up  by  the  notary,  and  was  duly  jpigned  by 
all  three  arbitrators!  Had  it  not  been  so  signed,  there  i 
might  perhaps  have  been  some  gpround  of  objection,  but 
all  three  actually  signed  it,  and  the  notarial  deed  which 
was  duly  served  on  the  parties  is  really  the  award  in  the 
case.  I  may  add  that  the  notarial  award  is  in  strict  con- 
formity with  the  deliberation  recorded  in  ther  minute  oi'. 
4he(  last  meeting  of.arbitrators.  .  ' 

66.  The  arbitrators  itre  alleged  not  to  have  beeta  sworn.  <[ 
•  The  record  of  the  proceedings  declares,  on  the  contrary, 
that  they  were  each  of  them  duly  sworn,  and  no  evid- 
ence tending  to  contradict  this  statement  was  given. 

To.  It  is  stated  that  the  award  does  not  show '  on  its 
face  that  it  was  rendered  before  the  day  fixed  for  render- 
ing the  same.  This  is  not  reqvurod  bylaw;  and  it  is 
iufficient  to  show  that  it  was,  if  Ithe  fact  is  controverted. 
In  thiacase  the  minutes  of  proceedings,  a  copy  of  wh(.eh 
is  filed,  show  that,  in  accordance  with  the  law,  the  arbi- 


ft  '- 


tfatoM  doly  firod  o  date  on  ot  bofofo  whioh  the  award 


(^-HIDJPIBIOB  OOVBt, 


■honld  W  T^flflf,*^,  and  that  the  award  wa«  daly  ron- 
d«rod  within  thiH  d«l§y.  ' 


'.r:- 


«<>.  Mr.  Barsilou,  the  propriotora'  arbitrator,  is  alleged  i^fh'' 

le  appointment  of  Mr.  Duff,  with-      '^'f 


to  have  consented  t6  the  appointment  oi  mr.  unit,  with- 
out knowledge  of  Mr.  Daff'a  alleged  anfitnesH  for  hit 
powtion  a«.«u<;h  arbitrator.  Mr.  Uuff  i.  not  proved  to 
have  been  in  any  way  unfit  for  this  poeitioii.  and,  aa  I 
^ve  aaid.  M^.  Puff  waa  neither  chosen  by  the  arbitrator! 
kr  named  by  the  Court,  but  hia  nomination  was  suir 
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-  *    — '    — _.-,  »«.  u.«  uuuiiiuiiiuu   was  suff* 

and  agreed  on  by  the  parties,  after  due  consider^.  * 
_  ad  ho  was  thereupon  namM  by  the  other  two  arbi-     * 
arbitrltr***""**"^^"*^***""^  of  surprise  lo  the  plaintiff. 
9o   Other  objections  are  made  by  the  plaintiffs  to  the 

"n^i'^r.'^^^.'*'^***"*^  ****  *^»'^'  Mr.  Duff  being 
allegfed  to  have  been  a  secret  agent  and  employee  of  the 
Company,  and  Mr.  Rielle  to  have  been  young  and  inex- 
perienced  and  to  be  the  soh  of  the  surveyor  whose  certi- 
ficate  was  attached  to  the  offer  made  by  the  Company  to  " 
t^e  proprietors.  As  to  Mr.  Duff,  it  appears  that  that  gentle- 
man  had  been  employed  on  several  occasions,  previous  to 
the  award  in  quesUon^  as  arbitrator  on  behalf  of  various 
proprietors,  but  never  on  behalf  of  the  Company.    After 
this  award  h^  represented  the  Company  as  arbitrator  in 
•everal  cases,  one  of  which  he  settl^  amicably     There  is 
vcertainly  nothing  in  this  to  justify  a«y  such  charge  ag^^^^ 
JIT.  Duff;  and  the  em|)loyment  of  a  persoa  as  arbitrator^     - 
does  not  constitute  fuch  person  a  feoret  agent  of  the  uartv     ' 
he  represents.  .  /  ^      '^ 

As^toMr.  Bielle's  position,  the  Act  provides  expressly 
that  the  person  offered  or  appointed  as  a  valu^or  or  as 
wle  arbitrator  shall  not  be  disqualified  because  he  is  pro- 
^lonally  employed  by  either  party,  and  it  is  therefore 
d  fficult  to  see  hqw  the  fkct  of  relationship  to  one  em-  ^ 
ployed  by  a  party  could  be  urged  as  a  ground  of  objection 
to  an  arbitrator.  It  is  also  provided  in  the  Act  that  no 
eause  of  disqualification  .h^ll  be  urged  against  any  arbi. 
XLTT^  by  either  birty  after  the  wppoinfTnent  of 
a  imra  arMtrator.    Mr.  Bi^e'i  relatiojuihip  to  the  «ur. 
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vi»yor  TtjelYe  WM  tlllTim  tdf  tha  pUlntiffk  and  t«  IheiT 
arbitrator  boforo  th«  apiHjiii,tin«nt  of  Mr.  Dufl  m  third 
irtil-^St'  arbitrutor   Th«  plttiutifr*  iilwf  knew  thai  Mr.  EieUe  repi*. 
*'  ^"^      BwntHd  th.^  CSompaiiy  a«  arbitrator  in  nearly  «very  caae  of 
^ipropriation  in  th«  n«iKhbourhood  of  their  property,  and 
could  have  ol]je<:ted  to  him  at  that  time,  if  they  thought 
theinHelveH  likely  to  Buffer  ftrom  hi*  alleged  inoxperienoe. 
Ah  a  matter  of  fatt,  however,  the  Company  were  not 
,  obliged  to  wmHult  the  pla^ntifla  in  chooaing  their  arbi- 

'      .        trator,  and  there  is  no  lawj  which  compels  a  Company 
m'        expropriKting  to  select  their  arbitrator  from  a  »Amt  circle 
'       of  individuals  who  are  suppOMt^  by  the  m>rietor»  expro- 
priated to  be  persons  of  expcirionc*.         '^  # 

lOo.  Mr.  Rielleis  specialljy  alleged  to  have  had  secret 
instructionH  and  limitatitms  jimposed  on  hira  by  the  Com- 
pany. 
There  is  absolutely  nothjng  in  the  record  to  support 
\  this  charge.  The  only  privi^te  instructions  given  to  any 
of  the  arbitrators  were  those  jjfiven  to  Mr.  Barsalou,  which, 
as  ho  said,  would  not  allow  him  to  go  below  j>  1 8,000  as 

the  award. 

llo.  I  now  hav«^  to  consider  the  final  and,  legally,  by 
far  the  most  serious  argument  urged  by  the  plaintiffs.  It 
is  submitted  by  thef  plaintiffb  that  proof  of  fraud  is,  under 
any  circumstances,  sufficient  ground  to'set  aside  an  award ; 
that  the  inadequacy  of  the  akount  awarded  may  be  such 
as  in  itself  to  constitute  fraud ;  and  that  this  is. the  case 
in  the  present  instance.  I  coiisider  the  proposition  of  law 
above  stated  to  be  correct,  and  I  allowed  i^l  th«  evidence 
taken  before  the  arbitrators  to  go  into  this  record,  not  in 
order  to  revise  the  arbitrators'  award.  Which  is,  as  I  have 
'stated,  final  and  conclusive,  but  in  order  to  ascertain 
whether  the  award  was  sufficiently  inadequate  to  be  a 
fraud  upon  the  plaintiffs.  The  arbitrators  met  regularly, 
heard  all  the  witnesses,  took  careful  note  of  their  views, 
and  when  discussing  their  aitard  Ifo.  Bielle  gave  #4,000 
as  his  figure,  while  Mr.  Barsalou, claimed  tlSiOOO.  It  is 
evident  that  there  wasno  j^ibility  of  reconciling  these 
l^viewB.  ItfrDnff  th«a  luuuwl  ♦5,000  u  hto  sngges 
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Mr     H  .     1  t*  ^^    ^'*'"»^«»''  •«*«<>«  -t  thi.  point  ?      »-•«-. 

Mr.   Uarsaloo,  who  Mem.  to  have  thought  that  for  th«  lf'~"V«* 
nonce  ho  poMe..ed  a  mo»<.poly  of  the  fau>wh!5;   olVi^^  ^■"'•-^'^* 
e«Ute.  turn.,   hi.  ba,=k  on  th«  other  irbitratorH.  «„a  JouTd 
«o   even  dei,„  „  ai..u.«  the  nutter     The^eipLr  M^ 
Kielle.   after  endeavodrilHi  to  lower   Mr.  Duffi  iigZ 
joined  with  him  in  an  award  of  |6,000 
^  The  main  prin.dple  in  makmg  auch  an  award  i.  thal^ 
^he  proprietor  shall  be  lejjg^.ame  poaitio^:  fi^^ 

withoa.  .llowing  a..y  pr^m^  uZ^lr^Pl'^' 

ih.  h,ghe.t  ii^L  o'tl^lm.  wi  LIT;  t"' 


illAr.^  the  proprietor.  e.tim.t«d  .1  10c.  per  foot.  or««,600 
Th*  proper  y  left  above  the  hill  U  .boat  SO.oio  L  to 
?^r  ;  ""-,""' P«"Pri«to-.cl.im  w«  worth  Ssfp^ 
foot,  .nd  WM  damaged  to  the  eilont  of  «0  d  o  Th« 
value  of  the. .„d  o«  the  upper  .eve.  aft.,  the  pa,«J  „f 
the  r«lw.T..*  therefore  »8.750.  TW  remda.  the  h^ 

."ndl"  "k-  K 'r  '•'' "'-"•"-«y.  "orth  about  ^l 
•ud  on  whieh  the  p«,p,i.tor,  Caimed  a  damage  of  m 
p.  c..  leavjng  it  woHh  $8,200.  ,       ■      ^~^ 

idding  theae  item,  together,  we  hiiTej.  toJBH  «I8. 

addwM  proved  before  the  arbltratoi.  by  Mr  Simpwu 
oue  of  the  p..intiff..  that  the  plaintia  he.d  the  pZT' 
pre™,,  U,  the  „bitratten.  at  ♦18.000.  the  „.».*  oTIhe 
.titration,  which  .w«ded  »6.000  to  the  plaiutiffit  WM 
to  I«»ve  them  a  few  huudnrf  do.Ur.  better  .ff  tCtW 

the  arbitration  wm  not.  „  i,  often  the  c«».  ««ainenUT 
.uWul  .pecu..ti.n  for  the  exproprUM  .^T^ 
Had  I  Ui>u  oa.  «f  Ui«  uMtrrtw^  |  ,5,1^.  ^  ^^ 
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bably  should  have  felt  like  allowing  the  proprietmrs  about 

«v.M..„.     a  thousand  dollars  more  than  has  been  awarded  to  them, 

AiiBiiUo  .n.!  as  a  solatium  for  taking  the  property  against  their  Will, 

"y-  ^-     but  they  have  ripceived  all  strict  justice  required,  as  the 

award  givep  them  something  over  what^they  would  have 

^        voluntarily  sold  u)r. 

Now  the  Court  is  asked  to  declare  this  award,  which 
leaves  the"* proprietors  in  the  same  financial  position,  to 
be  grbssly  and  fraudujently  inadequate.    The  circum- 
^  stances  are  not  such  as  wpnld  justify  the  Court  in  inter- 

fering in  any  way  with  Ihis  award,  for  to  justify  the  Court 
in  setting  aii  award  asjd^  there  must  be  such  inadequacy 
as  to  shock  one's  s^mie  of  justice,  and  this  is  certainly  not 
the  case  here.  '  ^ 

The  award  in  this  case  was  made  after  careful  and 
I    ■    «  '      prolonged  consideration,  is  based  on  undisputed  figures, 
.  and  on  the  admissions  of  the  plaintiffs,  and  .works  no 
injusticew-to  the  plaintiffs.    The  Court  cannot  interfere 
with  the  arbitrators,  in  what  is  a  fair'  exercise  of  their 
lawful  ^sctetion. 

The  plaintiffs'  action  must  be  dismissed.  ^ 

'^    The  fom^l  judgment  of  the  Court  was.  fus  follows  :— 

!*  The  Court,  etc # 

"  Seeing  th^t  the  plaintiffs  seek  to  have  the  award  made 
'  on  the  2€lth  July,  1887,  establishing  tile  compensation  to 
be  paid"  to  them  by  the  Company  defendant,  /or  the  land 
to  be  taken  from  their  property  for  its  railv«^y,  declared 
illegal,  fraudulent  and  "void,  and  to  get  it^t  aside  and 
annulled  for  the  following  reasoifW: 

1st.  Because  tlie  said  award  iis  So  gftossly  laid  scandal- 
ously inadequate  as  to  be  a  fraud  on  Jthb  plaintiffs,  and 
,the  result  of  partiality  on  the  part  of  the  tw^o  arbitrators 
who  made  the  same,    v  *  ;         ^      i>^ '      *        , 

2ud.  Because  the  said  two  arbitrators  in  niaking  their 
awjird  assumed  as  a  fact  that  the  Company  defendant 
were  going  to  erect  and  maintain  a  station  at  or  near  to 
-the  plaintiffs' property,  arid  that  the  coitfpany  defimdai^t 
would  permit  the  pkinti^s  to  place  p^es  through  the 
'  Imd  to 
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8rd.  Because  the  said  two  arbitrators  took  into  consi- 
deration secret  instructions  imparted  to  them  by  the  Com- 
pany defendant  and  its  officers. 

4th.  Because  the  said  t^o  arbitrators  took  into  Wi- 
deration  the  increased  value  alleged  to  be  given  to  the 
remainder  of  the  phiSfatiffs*  property  by  the  construction 
of  the  railway,  and  set  it  off  npt  only  against  thejncon- 
yenience,  loss  and  damages  to  be  suffered  by  th#plain. 
tiffs'  using  the  liihd  to  be.atiJjc|iJhated,  but  also  in  deduo- 
_  tion  of  Uie  value  of  the  liii^  and  buildings  to  be  taken. 
6tl|.  Because  the  award  does  Hot  indicate  what  amount 
IS  for  land  and  buildings  taken,'  and  what  amount  is  for 
danitages  caused,  nor  what  amount  has  been  deducted  for 
increased  value  to  be  given  to  the  rest  of  plaintiffs'  pro- 
perty, nor  tb  whom  the  compensation  is  to  be  paid. 
*  6th.  Because  the  arbitrators  were  not  sworn. 

tth.  Because  the  award  does  not  show  that  a  day  had 
been  fixed  on  or  before  which  the  award  should  have 
|been  made,  or  that  it:  was  made  within  tha  time  fixed. 
8th.  Because  Joseph  ^arsalou,  the  plaintiffs'  arbitrator, 
cSnsented  to  the  nomination  of  John  M.  M.  Duff  as  third 
arbitrator  by  surprise  and  error,  not  being  aware  of  his 
unfitness. 

9th.  Because  thesaid  John  M.  M.  Duff  was  the  secret 
agent  and  employee  of  the  Company  defendant,  and  em- 
ployment had  been  promised  to  him  by  it,  and 

10th.  Because  Nbrman  T.  Eielle,  the  Company  defen- 
dant's arbitrator,  had  instructions  and  limitations  im- 
posed on  him  which  rendered  him  in<Japable  of  acting  on ' 
his  own  judgment.  '    '         , 

"  Considering  that  it  has  not  been  prove4  *i»t  tl»e  said 
two  arbitrators  who  made  t^e  award  had  assumed  as  a 
fact,  that  the  Company  defe^daiit  had  proinised  to  erect 
and  maintain  a  station  at  or  near  to  the  plaintiffs'  pro- 
perty, or  to  allow  the  plaintiffs  te  place  pipes  through, 
the  land  to  be  expropriated ;  * 

"Considering  that  it  has  not  been  proved  thai  any 
seorrt  or  other  instmctiona  had  been  gjiven  by  the  Com- 
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pany  defendant  or  any  of  its  ol^cen  to  the  said  two  arbi^ 
tratoTs; 

"  Considering  that  it  has  been  proved  that  the  said  two 
arbitrators  in  taking  into  consideration  the  increased  value 
which  they  were  of  opinion  that  the  construction  of  the 
railroad  would  give  to  a  certain  portion  of  the  remaindf^ 
of  the  plaintiffs'  property,  set  it  off  against  the  deprecia- 
tion which  they  were  also  of  opinion  would  be  caused  to 
another  poftion  of  such  remainder  by  the  construction  of 
tile  railway,  and  that  it  has  not  been  proved  that  such 
increased  value  or  any  part  thereof  was  deducted  from 
the  value  of  the  land  and  buildings  to  be  taken  ; 

"  Oonsidering  that  paragraph  |P  of  sect., 8  of  chap.  t09 
of  the  Consolidated  Statutes  of  Canada,  under  the  provi- 
sions of  which  the  proceedings  in  the  expropriation  in 
the  presen|  matter  were  conducted,  only  requires  that  an 
award  should  state  clearly  the  sum  awarded  and  the  pro- . 
perty  for  which  such  sum  is  to  be  the  compensation,  and 
that  it  does  not  require  that  the  person  to  whom  the  com- 
|>enlBationis  tobe  paid  should  be  mentioned  in  the  award, 
«nd;fhAt  the  award  in  this  .matter  states  jlearly  the  sum 
a^^Med  and  mentions  the  property  to  bcNa^propriated, 
and  also  the  persons  to  w&pm  the  compensation  awarded 
is  to  be  paid,  and  that  it  was  not  required  by  law  to  in- 
dicate what  amount  was  for  the  land  and  what'  amount 
was  for  the  |>u|lding8  to  be  taken,  nor  what  Amount  was 
deducted  for  Increased  value  to  be  given  to  the  remnant  of 
•the  property ;  " 

"ConsTderiUg  that  what  the  plaintiffs  call  an  award 
under  prii|y»  signature  was  in  reality  duly  a  minute 
entered  on  ue  record  of  the  proceedings  of  the  arbitrators 
of  the  decision  at  which  after  deliberation  and^  consulta- 
tion together,  they  had  arrived,  and  that  it  was  then  and 
there  agreed  that  a  notarial  award  should  be  forthwith 
prepared  and  signed  by  them  in  accordance  with  the 
terms  of  the  said  minute,  and  that  in  fact  such  notarial 
award  was  so  prepari^d  and  was  signed  by  all  three  of 
the  arbitrators  on  the' same  day  and  contuns  all  the  essen- 
tials required  by  ^aw,  and  that  such  no^rial  award  w^ 
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itrators '  had 

*    /  * 

\w  tha|tlie' 

been  fixed 

or  that'it 


made  and  signed  before  the  arbitrators'  fi 
cejised  and  is  valid;.  ,  , 

-   "  Considering  that  it  appears  that  the  ar 
been  duly  sworn  before  a;;ting ; 
-7^  "Considering  that  it  was  not' required 
^ward  shduld  show  on  its  face  that 
on  or  be«ire  which  the  award  had'to  beVmane  or  that  it 

^«ved  that  ys  a  matter  of  ^t  such  time  wks  fixed  and 
_  that  ihe  award  was  made  within  the  delay :  - 

'.    M  ^n^t""^^^'  ^*  bas;not  be^n  i>l,ved  tha^  ^ohn  Jt  ' 

'^♦1£  """"^^  ^^'*^*  office  of  third  arbitfatSr.'nor  that  ^ 

t^^ra  was  any  suypris^  or  error  in  his  nomination  on  the 

part  of  Joseph  Barsaloutlje  plaintiffs'  arbitrator,  and  that 
m  fac  the  said  John  irfTll.  Duff  was  appointek  by  the 
oth.  t^.^^^^ 

John  M.  M.  Duff  was  the  secret  agent  and  employee  of 

he  company  defendant,  no,  that  he  had  been  promLd 

to  be  employed  by  it ;  kl  prouHsea 

No^T '^i!«1ili^f^'  beenipved  that  the  said 
nS      I-  ^i^"\^'*d^'»«*'«<'«o»«  and  limitations  im- 

Ert        Z  \'^'.^^^^^Y  defendant,  which  rendered 
himnicapable  of  acting  on  his  own  judgment ; 

Oonsidenng  that  when  all  the  .requirements  of  the 
aw  have  been  observed,  the War^W* by  SJa^ 

^iir  *"^  *^^^^  *'^"^'  "  ""^  ^^ndTncLfvltd 
that  ^e  compensation  awarded  4s  entirely  within  ^e 

^scretion  ofthe  aAitratofs  in  the.  absence^Sd  orf 

tl^ir^P^and^notin  such  case sugect  to  «view  b'. 

>«  Considering  however  that  in  th6  case  of  fiSaud  haWmr  ! 
been  practised  by  the  arbitrators,  the  Courts  have  thl 

to  rk"  "^'T^'}'  ^^-^^o'*  «f  the  arbitrators,  but 
to  set  the  award  aside  and  to  annul  the  same  by  reason 
and  on  account  of  such  fraud-  .        ^  ^''^^ 

J^^^^-^  *^'  "^"^  ^  ^^  ««««  J*"  »ot  iieen 
establiBUfld  by  thft  proof  adduced  tu  b«  su  gn>^^^4 
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•«candaloiul;;r  inadequate  as  to  shopk  one's  sense />f  jns' 
tied  and  t6  constitute  of  itself  a  proof  of  fraud  j^n  the  part 


i^lySri?  of  theHwo  arbitrators  who  made  the  award ; 
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mm 


"  Considering  that  on  the  contrary  the  aaid  twd  i^rbi- 
trators  appear  to  have  acted  inr'good  faith  and  with  pt<^ 
.  per  discrim^ation,  ahdthat  their  award  app^rs  from  the 
calculations  given  by  them  in  their  evidence  and  whicE 
the^  founded  .on  the  data  fumishe4  by  the  plaintiffs,  to' 
b^  teasonable  and  adequate ;  ^    ^         '.» 

"  Considering  on  the  whole  that  the  plaintiffs  have  not 

shown  any  illegality  or  irregularity  in  the  appoiiitment 

or  prbceedings  of  ihe  .arbitraton9[,  or  in  the  award  made  in^ 

this  matter,  nor  that  the  said  a:^ardis  tiSiinted  with  fraud, 

'  and  that  they  are  therefore  unfounded  in  their  demand 

^T  the  setting  asidB  and  annulling  of  the  said  award ; 

"Doth  dismiss  the  action  in  this  cause  with  costs,  o£ 
which  distraction  is  granted  to  Messrs.  Abbotts  &  Gamp> 
bell,  th4  defendant's  attorneys."  ^   / 

^  ^ction  dismissed. 

Trenholme^  Tayldr  4*  J3«icAa»,  attorney^  for  plaintiffs.        < 
£^t9ti«,>Q.  C,  counsel.  \ 

Abbotts  Sf  CampheUy  attorneys  for  def^dant. 


(J.  K.) 


V 


Coram  Jbtt£,  J. 


June  22ri889. 


SMITH  V.  THE  ATLANTIC  &  NOETH-WEST 
RAILWAY  CO. 

Pam  crossings-r-Bmlway  cu^ng — Damages— Pr^eriptjon— 
Deed  of  discharge — Jftev.  Stat.  Can.,  cap.  169,  sees.  2*7 
an<^64.    ■'^':.,.;,-       :|    . 

-^Tbe  defendants,  a  tailway  oom|)any-  sabject  to  the  provisiopa  of  the 
Dominion  BaUway  Aet  (R.  8.  C,  cap.  109),  purchaaed  a  strip  of  land 
"*      ninnii^  tbiongfi  the  centra  of  a  fann  leased  by  the  proprietor  to  the 
pliaintiflb.    The  plaintifh  were  indemnified  for  the  loss  of  this  strip ' 
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,1 


,*"  '^ 
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i'!^^4?fT^  th«  oompmy  -of.il  cWm.  «>d  demaDd.  what- 

«  S!l.f^  l^f  °°  **  •****  '^"'  »««l"*«d  by  ••'id'  Company  for 
»^»Uro«l,  and  in  eo.doing  made  a  de9t>  cuttiag  along  the  atrin  >o 
S^ol  P'l^""**"*^'^  <«»«  Pirt  of  the  l£^e  othe?N~ 
SJSnr  n^  f*  '"  ""^*^*°  «°^*'*  »»»•  ^vewd  portion.  oTtte 


Smith 

r. 


:• 


with  proMT  bndgee  or  croMinga  evM  dating  the  prairnas  of  theTJ? 
JH^  ?.:l!!±f  >  'r  °°*  '^'^^  f^  *W.  obllgSrfy  the 

hS*!!!^*'  '°"**"°  .***"•  ^  '•™  oontlnuoii.and  «ithe  action 
th^J^°""'°""^°'*^  ""^'^^  -Ixmontt.  fwm  th;^.tion  thW 

4.  T^h  dami^  were  not  lin,ited,u>  the  period  of  e^montta^t 
K  ..r*^   '  "•*  inatitution  of  the  action. 

^Itf^StSt*-*!  "°*  ^"  *°*»"y  ^'P'*^  of  acce-  to  the 
eeyered  portionNjftheirfann,  bat  could  communicate  therawith  hv 

^         "°"'<»  *»*»<>*«»>  wPWnting  the  lo«  of  time  and  extra  Jabour^Sd 
^    expense itacuried  by  such  difficulty  ofaccei,.  "'"^ '•»»"««» 

1 J^*  ^^^f*"^™*^'  *  "*^*^«y  company,  had  purchased  in 
1876  a  stnp  ot  land  forming  pa1?^f  a  farm  leasedr  tie 
Plamtiffs.  who  had  l>een  indemniBed  for  loss  of  o^C 
tiondnnng  the  unexpired  term  of  their,  lease,  and  hai 
gijntsd  the  company  a  di|ej»arge  from  "lill  claims  a^ 

dema-nds  whaBoever  thillrtiey  might  haye.again,tX 
aid  comply  for  , he  loss  of  occupation  of  tK?p«mise^ 

m  questioVand  generally  of  fl  rights  and  privileires 

pect  to  thtfwporlion  of  said  farm  require  by  8a||i>m- 

•  P^y  for  their  raijway  -    Shortly  afte^cquiriShe 

right  of  w.y  the  raifway  company  found  rnSl.  for 

,^g^the  stnp  so  i^chased.  so  that  the  whol^tf  ^ 
;  4iff8  farm  was  diviafed,  an4  access  fr^  one  half  te^ 


u™.  uie  «iinpM,T-s  fieglsot  to  fanUsh  nh^tiff.  witC  .  \ 

.  '  "J, 
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bridge  or  other^ntm  crossing.    Thejyi 
\    toithi;  J|4,000,  alllKing  ||at  they  had  been'^dep 
.'•i^»tf  to  the  fulfter  p^ion  of  thei    "      '"  ' 
;|  BiT.co^.  and  ha4in  conseiaeiie^  l<d|t 
^'^  ,*' .  ^iTor  two  con8ecutiv|(»jjw»8on8.«!^,f 

that  Hie  company'*  ^^fi^ieate^ 
Across  the  cuttinlj^ti§iP|freyetf 
to  ]leac^  other  Iknd  t^nmlace 
Ipi  JlprivAd/  '  ^,;;';:  ;: 
the  d^iflQiaidants 
;en  ae]p|l»i$^sed 

Itt^disdharge  above  ^,^^,         ... 

^lifeatiqn,  if  it' ever  ^ted,the  plafii- 

>h  including  the  olalm  j^  set  up ;  that 

ferfed  m  dania^  as  failed ;  ahd  that 

4iu^&ag^8  or  injury  sustained  ^7  ^«^B^'|^*^®  '**^* 

^Vay  ^ier^.  prepcribed  by  th6i  six" montR prescription 

'  i^tabli^dd  by  Bov-  Stat.  Can.,  cap.  M,  <^W^ 

*  the  aetion,  wa«  instituted  on  the  JM^^^ber,  1887, 
^dit-  was  prpy^d  that. the  con«»any  ereciedl f  ]^ormanent 

.   bridge  only  tovtr^^ds  th^  end  of  July,  1887*!;^  was  also 

'  /  proved  ti»ttt '  ^bing  the.:8ea8ons "  of  1886  APt  1887,  the 

plaintiffs,  had  "not  been  entirely  unable  to  communicate 

with  the  isolated  portion  oif  t^eir  farm,  btit  Kad  been  able 

•     to  cross  tHe  cutting  by  using  a  bridge  pohAtructed  on  a 

farm  at  some  diitancj^  further  dowii  the  ct|0tig.    Letters 

,  \fr^m  the  company  were  produced,  acknq**^|«N|ging  their 

'  liAbUlty  to  connect  the,sev»?red  portions  of  jpMntiffe'  form. 

£q/fe«f,,  for  the  plaintiffs  i        .         i  ,  1!  i       .    ^^ 

_,e  defendants  were  bound  by  hiw,  independent Jy  of 

a^y Undertaking,  to  provide, adequate  firm  crossings. 

Rev.  Stat.  Can.,  1886,  ca^;  109,  sec.  64 ;  f!^da  Souths 

•  J^.  v.qibuse,  13  Qan.  S.  C  E.  l89 ;  Candd^mMfm  Co.  t 
,8  Can.  ^.'^".  U:  162.    The  disch^p^vokgd^by 


anly  covered  ihdedmitj^for,; 
land,»n^^Ud  noi.be  eltehded 
^ulung4Mi  their  ^ligations  ui 
Consequent  upon  thei^^acqUiring 


iug  of  the 
ages  If - 
ilway  Act, 
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ne^  onl^  K^  I*  *  ^"^^"^•^"o'*  °f  damages,  the  aoUou 

1   ?  the  damage  ceased.  In  this  case  the  damages  Were  i*"""^-- 
"mS  «>f  ^^usvand  the  action  was  taken  al^^  X^  v 

r"nLtrdI''^'":l?^^  ^'**^^  <iamages/:!^s  t^  Se       • 
quantum  of  damages  the  proof  showed  thZt  there  was  a    • 

t^^fi^ut^thei^con^^^^^  ' 

_  a  Idngrf^our  had  been  considerable.  "^^—^       .. 

™«*«»;  and  JMemfiM,  for  the  defendants  •      ^'  ? 

'  ^nf  m^lS^*''^  "  *'*'*  bound  under  sec.  2tof  the  Rail wav 

4^t  (B.SXI.,cap.  109)toerectandmaintaina  ferm^^ 

d^the^ntinnan<.of  their  work  in  conS^S^ 

ra^ay.    As  soon  as  the  cutting  was  completed  iiTjnh^ 

1^  permanent/bridge  had  been  built.  Jtforeo^^^^^^ 
.compensation  received  by  the  plaintiffi  inoludj'an^ 

;.v   of  the  deed  of  discharge  (above  dted)  covered  all  JS  ^ 

Sd  o!ll  ^'^'""^^^  f"*»^«  «o«tend  that  the  plaLtiffs 
could  only  recover  damages  for  the  six  months  next  D«! 

Railway  Act.    The  jurisprudence  has  been  settled  infhi!       ^ 

«ri*K  4k     *  7"^*®  i^-  S.  0.,  cap.  66,  sec.  88)  identical    ^  •       •      - 

,  ft.  conrtmetm  de  to«  chemm  iTST  m^f^T' 
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deiax  parties  de  leur  dite  fenne  sdparde  par  tine  ooupe 

,,         profonde  an  fond  de  laquellu  est  6tablie  la  voie  ferr^e  de 

l^wthiWSi  lajdfifenderease,  lea  demandeura  out  6t6  privfo  pendant 

"'•  *•    "lea  deux  saisona  de  culture  de  1886  et  1887  de  tout  accAa 

&lamoiti6  de  leUrdite  forme,  atont  par  suite  aubi  d*8 

dommages  considerables,  perdant  entidrement  leurs  r6- • 

coltes  pour  ces  deux  ann6^.  dommagea  ^^^'ils  ^valuent  A 

la  (»omme  de  14,000 ;  •  .  ■    • 

"lAttendu  queJaddfendereflse  a  contests  oette  demande, 
niak  d'abord  tout  dommkg?,  puis  all6guant  que,  le  10 
ao^t  1B86,  les  d^mandeurs,  par  acte  avec  la  d^fenderease, 
avaient  consenti  d  recevoir  |700  comme  indemnit6  pour 
tout  domniage  pouvant  leur  ^rdaulter  de  la  construction 
4e  ce  chemin,  et  que  .par  auite  leur  demande  actnelle 
n'6tait  pas  fondde;  et  enfin  soutenant  quasi  toutefois  il.y 
avait  lieu  ^es  dommages,  tout6  reclamation^  A  cet  §gard 
ae  ti^uvait  prescrite  par  une  p6riode  de  six  mois  dcoul^ 
avaift  Vin^titution  de  I'actionj        •       'i  :;  C;      ""''■ 

"ittendu  que  Taete"  du  10  aoiit  IgSC  P«b8s6  entre  les 
parties  ne  couvre  que  les  dommages  4e^antr68Ulte"r  au 
^emjandeur  de'la^privatfeff-fle  la  lisidre  de  terre  acquise 
par  .a  compagnie  pour  I'dtablifisement  de.sa  yoie  fertte.et 
n»<ontient  aucune  decharge  on  remise  des^ommA«B8 
maiutenant r6clam^ ;    V  .v      »***."     ^    - 

" ,  Lttendtt  que  I'obligation  de  la'^ifenderesse  de  ftmrnir 
aux  demandeurs  un  moyen  de  communication  entre  les 
deux  parties  de  leur  ferme,  est  dtablie  par  la  loi  elle- 
mSi^e,  que  la  dfifenderesse  ne  I'a  d'ailleun  jamais  ni6,  et 
qu'elie  Fa  mdme  reconnu  formellement  dana-diverses  lettres 
de  sei  employes  snp^rieiirB  adress6es  aux  arocats  dea  de- 
mandeurs, en  reponse  aulc  demandes  de  ces  dernien  de 
yrociLter  linx  demandeura  lea  moyens  de  comi^unicatio^ 

requis;  '    'X.      .  •"!  '  ■'  ■•'        ■  •>   ■  '\    -  y  "■""■■■■ 

"ittendu  que  les  dommages  r6clam6B  f^s^ltelbt  de 
riilQ]:6cutioh  par  la  compagnie  dfifenderesse  de^«iette  obli- 
gatioa  &  elle  impos£e  par  l*.loi,  et  que  pendani  ii^ib^eux* 
ann64»  oons^utives  de  r6tal)[lissemeniet  consttuction  de 
la  diie  voi*  ferr6e  il  y  a  en .  odntinmt^  dea  di^mnu^es 
toroulvfes  par  lea  demlmde^w^  ^i^p-lfr^i'ante- de  1»  d^faMb^ 
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w«e;  qne  oe  n'estqu'A"  la  fin  de  jnillet  188t  que  /es  dom- 

magea  ont  ce«8«  par.la  ijongtnictiqii  par  la  d^fejadproHse      - 

d  an  pont  reliant  lea  denftpartiea  de  la  ferme  4e«  deman-  -Wrfil^ 
deurs,  et  que  iWion  de  ce.  demiera  ayaSt  m  ensuite     ^  ^ 
intent6eon  pctobw  188?,  il  n'y  a  pa*  lien  iVpreacription 
invoqu^e ;  .  «  '  •       -. 

fl/7.t  ii^.^J'  de  rAcle  dea  Chenrins  d^  li^er.  oh.  109  dea 
.St»tutiiR6vi8&du  Canada;       •        ,        / -       • 

!•: iL " 5"®?^"  ^'*'*^  ^*"*''®  ^®  *"  ^reuve  fiate  que  pendant 
^p6node6ooul6e  de  inai  1886  au  n^oia  d'aoiit  1887  lea 
demandeurs,  a'ils  n'ont  pas  6t6  comiiletement  privfis  de  - 

oomWicatiou  aveo  un«  moiti6  de  leur  ferme,  ont  cepen- 
dant  m  conaidfirablement  gftnfia  pour,  y  parvehir,  6tant 
obligfig  de  traverser  4ur  .dea  ponta  ^tablis  chez  leura  voi- 
sms  A  unecertaine distance  et  d'allonger  considfernblement 
leur  tnyet  en  traversant  le?  terrea  de  ces  voisins ;  que  c6t 
„6tat  de  choiies  leur  a  impost  dea  dfipenses-  additionnellea 
et  lea^  pnv§8  d^une  jouissance  aussi  avantagtous^  de  leur 
tenre  ^  ih  I'auraient  mA  autrenlent..et  <fae  cet  inconv6. 
<    nient  a  est  surtout  fait  sentir  au  suiet  4u  pAturage  d6  leurs 
bestiawx ;  et  que  pour  ces  di  verses  i^isons  ils  sont  fohd6a  • 
\  a  demahder  dea  dommages ; 

"Attendu  nfianmoins  que  les  demandeurs  n'ayaak  pi* 
«6^omptetement  prives  de  voie  de  communication  entre 
Jes  ^eux  parties  de  leur  ferme,  ils  ne  sauraient  Itre  admia 
d  r6(3lamer;;a  perte  de  rfecoltes  qi^ils  auraient  pu  cueillir 
en  se^^jmpau:*  plua;de  trouble  et  m6me  en  s'imposant 
plus  4e  labeUf  et.plus  de  d^penses  ; 

-  ••Appi^nitea  ^miftagesd'apris  les  considfirations 
ci-£e8au8  et^rlduiaant  k  une  somme  de  f  400,  qui  pkraii 
suffisante  pouir  couvrir  les  pertes  de  pftturages  et  les  in- 
oonvfements  etitroubles  rfisultMit  de,  communications  plus 

-^tn^les  0t  plus  longues  ; 

I,  "  B«ttvoie  Ha  exceptipns^et  dfifenses  de  la  dfefenderesse. 
«lacondan^4  payer  aux  demandeurs  une  sonune  de 
♦400  ^^^Mmt,  etc."  ^^ 

J^  Jiidgment  for  plaintiffs.       > 

'4' il&«e,  attorneys  for  plaintitfs. 
te  ?Vy^^^  ^  -MiwwfiirA,  utlomevB  fur  defemlanta. 
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de  nomi  e<  ifti 


%.*'fJvo1ti--4ie»  dun  om  tellbn  «n  iliNijfttioa  <I«  (Wim  poor  mom  d'»dal> 
iiw,  U  difiindAraMMk  aceoa^e  m  tm  dtlit  p«ut  obtenir,  par  motion, 
le  d^mnidear  lai  flun  ooncMtra  Im  androitc,  Im  cirobsUncM 
•daltdn^  ti  Im  aom»  dc  ceuxWuii  Im  Minlanl  oomiais  avfo  eU«k 


¥1 


'^' 


demandeitr'all%aait  deB^adnltires  de  soti  fiikmw 

«)l1  4-    commi*  en  1882  et  en  1888,  sani  en  donner  d'antres 
'i^''^'  il„  dfitails.  ■vu^---.  ■  .■  ■,■;-.  ^>',:: 

1     '}.t    ,  iSik  dfefenderewe,  saios  parler  de  soBr plaidoyer  de.rtcoii- 

"   1       ciHai|ion,  ayait  int^rdt  d  fy  d^fendre  coutre  cette  orrTiia-  - 
P     *■  tion  grave.-    >  •;  ■.   .  -''-ijA"  •    ■   ■  ' 

De  U  sa  moBonL  ^tilr  {»TtieiilaTit£B.  ^^  / 

~   ^^  ^T^iarispraden^nestimblait  pasavoir 

■V    ■  ■,,   '*/'"'   vine  t€iykl demaodeJ ''' '  ■  ■;  ."V,.,.,'"-  :f 

."     /   Ponrtant  Iq^rejet  d'une  telle  reqadte  exposait  raccQ86e 
Amiedeiraiteiiresiatceirtaine..  *^# 

/       Lar  coutunte  dii46nil|^  et  de  lai  dh»iiibre  idtss "lords,  qtaa^ 
ils  sij&gent  comi»^  coufs  d|i  divorce,  d'exigeir  cea  ];>i9tiou- 
'larit^,  jfc^ait'lirvj  uu  biB  exemplB  6  suivrw. 
.  Le  den^dear/  r6poad'ait  qtie  cette  demand'e  6tait  oi- 
sense,  6t/qdajBnftpat  la  r6v'6lation  des  pxttos  ^  co-aateOTs ' 
des  adnltJilffi^E  sa  femm^expoieifiid|^  detfotufsm^  «nj 
dommages.'*"  - ,  .- '^^'^^     i^^  •    f.^,     '  ^'\4>^-'\ 

,^    L'on  V6rra  coiHit^^nt  la  ^|ilt|ppnd  &  cea  ob||>%)ns.  ^ 

•pV    "Voiciie jngemenj^ ■■:^^    '"■^-    >   ""  ■v*^'?^;  ,:;;> '•^. 
—     .,-,,  ^*'*^^di^|(aider888P"aint6r6tft  connaitre 


':.^-;'«?*"' 


Voiciiejngeiaenit 
"Odnsiddlttiit  qi^ 


i(&liS  d'adoltire  ^doiit  dii  raccuse, 


''^  *"^>l««circcnitance8  d«^ 
1 '      >  •    |K>tir  se  mettrl  en  p<MHi^  de  se  d6fentlve  oontre  oes  graves 


.-%' 


t.. 


.    *•  Gonsid6ranJ:;qti'il  nfe  peut  y  avoir  d'objection,  qnant 

anx  tilrs  qni  seraient  impUqnw.  &  lea  m$>n!tionn$T  main^ 

.tenant)  vn  qn^  la  prenve  devra  toigotay  r6v61er  lenre 
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^     ndma; 


fS,„-^ , — 
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"A  ijcoordi  et  tcoorde  U  motion  de  1.  dite  d«fendeT««,e, 
•*  7'd«n»«  eto^onne  .u  demandeur  do  fournir.  «>«. 

"   ^::?^   ^??  "^~**'  "''^  circoMtance.  de.  aduUA«,« 

>^iit  it  1  accuae  «t  le.  nom.  de  ceux  avec  qui  oUe  aurait 

y\commi.  ce.  adulWreB ;  le.  d^n.  devant  Biiivre  lo  .ort 

Z.  Renaud,  j6iociveur  du  demandeur. 
<.    Davu^Dmm  l^ervais,  procureurg  do  la  dfifend^rMM. 
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June  28,  1889. 
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^  LOISBLLB  V,  MUJR  bt  Afc^ 
flental  mptoifment—BesponaibaUy—Art.  1064,  CO.   v  , 

^rST'":  '*"*'"«  "•*  cx.rporalion  license,  for  the  cwL.  aS 
^  W:  ^'^  '*^°«  '"*  *"  *^«  °n«  «'  more  loads  ae  theV  oleaaS   It 

rvi"^ir,r^srorihitr  ^^^  """'^"  '"'^•"«'  '-"'-^ 

-"■^rr;J"°* '*'**'  *»"«f«erv.M.tof  thedefcnd«,t^onefor 
Itt    '^"'^  r™  '*»«°"'ble  uWer  Art.  1064,  C.  C .  bqt  an  Indl^ 
J    _dent  contractor  in  the  natnn,  of.  private  carrier.  ""^ 'ndf-" 

The  facts  of  the  case  are  sufficiently  stated  in  the 
ment. 

fdiSf^  ?'  ****  plaintiff;  contended  that  as  the  proof 
estabmhed  that  the  cart  which  had  injured  the  plXtiff 
was load^  with  defendants'  coal,  there  was  apresumXn 

ITTk'^  ***?""*  **''"''  ""^^^  ^^  '^o*  -tifficiently 

.rebutted  by  proving  their  custom  of  employing  pubHo 

carter,  for  the  work  in  question.    Besi4^^even  i^the 

^ZI^  *  ^'^^'^^  carter,-employed  at  so  m*ch  aloa<L 
the  dcfeiid»i|ft^  trftrftlinMnforthDif  ucgligeuue  iu  gala<S 
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ing  an  in(X}mp«t«nt  portion  to  do  thnir  work.  Under  the 
French  anthoritiot  the  employer'!  liebility  «xiit«  whether 
the  employeo  workH  by  the  job  or  by  the  day  {A  la  tdcht 
ou  i\  la  jimm^e),  aourdat,  Rttp<mtabtHti,  Vol.  11,  ^889  \ 
TbNtf^,  Vol.  11,  ^^84. 


£.  Zi<i/foMf,  for  defendants  :-— 
§t  The  defendants  delivered  their  coal  to  oastomera  through 
ucensed  public  oarterH  whom  th»y  took  from  a  stand  or 
in  the  iitreot,  and  paid  by  the  load.  They  could  exercise 
no  control  over  men  who  miffht  (;arry  one  load  and  never 
come  to  them  again.  If  they  were  held  responsible  for 
the  negligence  of  such  drivers,  it  might  afortioH  be  con- 
tended that  a  person  hiring  a  cab  to  drive  him  would 
answer  for  the  careletis  driving  of  his  cabman,  for  in  the 
latter  case  the  person  hiring  the  cab  would  be  present  At 
the  ac^cident.  But  the  accidental  employment  of  a  cab- 
man has  never  been  regarded  as  involving  any  responsi* 
bility  on  the  part  of  the  passenger,  unless  the  latter  should 
contribute  to  the  accident  by  particular  directions.  It 
would  be  impossible;  to  require  the  public  to  eiercise 
discretion  or  care  in  their  selection  of  drivers  for  a  casual 
and  temporary  hiring  of  this  kind,  especially  when  such 
drivers  carry  corporation  licenses.  Soitrjiat,  R*58i>onAa- 
bilit6.  Vol.  2,  §894 ;  AddUon  on  Torts  (Wood's  Ed),  §660, 
„p.  589,  note  1 ;  New  York,  tic,  Ry.  Co.  v.  Steinbrenner,  64 
Am.  Rep.  126,  and  authortttes  there  aited— ___,„.l;U_A 

,    .  -        :  ■  .     '        ■    I 

_        ^'  ._^      -.'      ■,••    ■       ■  •-■--•;.  .-      "li?^    sjg'"'         ' 

'    Davidbon,  J .  :— 

The  plaintiff  claims  that  While  seated  at  his  work  in 
the  yard  of  Belding,  Paul  &  Go.,  in  whose  employ  he  was, 
ft  cart  laden  with  coal  and  in  charge  of  an  inexpenpnced 
boy,  W%s  backed  up  against  him,  causing  hini  severe  in- 
juries and  damages  to  the  extent  of  f  899 ;  and  he  charges 
that  the  accident  resulted  through  the  incapacity  and 
negligence  of  a  servant  for  whom  defendants  are  re- 
sponsible. ■       ■  ~ 

Apart  from  a  general  denial  of  these  charges,  defendaiits 
plead  that  the  driver  complained  of  was  not  their  em- 


t 


T 


"•*^?r     (f 


^r^-j^'^i  T"* 


I  in. 


■    '.  ''■  ■■    ,     .1  V  '   ■  ■    '  „    •■   ■   0fi''.  ■'.'    '  ■  ■  ■    . 

Brfdlng.  P.„l  ft  Ca  ,.  Ocl,b,r,  1887,  «d  J„«,T,h, 

TUm  would  M.m  iob«  no  doubt  tli.111,,  „^|d«i.t  «« 

^.boymoh.rR„of.h,crt.  To  whom  it  „d  tho^o™ 
belonged  I.  .  „y,i,^.  Neither  ^  „o,  the  othtr  h^ 
n.me  or  number  upon  them,  «,  L  „  the "Cl  wit 

0O.1  Md  deliTery,  they  .tart  upon  their  defence  with  . 

I  •    .  ,    "•""  ^"^-  ''o'^H''-  •nUnTOi.blr  «! 
g^d  m  dehvering  h.rd  coM  to  ret«l  ouetomeTwhuJ 

«Ue  order.  Their  crt.  .re-numberHd  with  the  corpora 
taoo  number.  «d  h.ve  the  ..me  of  the  firm  in  ZZ 
lett.™  upon  them.  Then,  too,  they  never  employed  3 

rr.:^:nh.t  t^"'  .  ^."'  -""•""  -^''er.Cthe^i! 
preeMon  th.t  the  o.rt  h«l  no  number  bnt  ohlT  .  oh.lk 

e««  upon  .t  to  identify  it  with  the  weigh  tioket  i«ui5 

»ft«r  It.  oocurrence.  Their  pn«;tioe  wu  hire,  lioenwd 
carter,  for  delivery  of  wfl  coal  and  to  iane  .1.  fo,^ 

«rt^of,«hl„«,,wh,<*»nyp.«>n«Si**r.m"th^ 
«»li  for  on  prewnution  to  their  cuhier.    These  c.rtl» 

F^jto  of  thi.  kind  OTerthrow  the  advene  Br-n,™,^' 
and  prove  defendant.  notilf*.v»  L™  ,t     P'T""^'''" 

«ot  a  MrvanH?*^'  dE^  t  i"""*  ""« "^  "'« 
nature  of  »  JL.      *'*«*"i^  '>»«  »  Mntractor  in  the 

aot  reach  back  to  the^c„«,««,  unle«  hHw  i  .Z 
M  to  h»  inrtmction.  a„d  orA.n.  .nd  t.  hi.^^;:^ 
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in  the  execution  of  themandat.  2  Sourdat,  No.  886.  Such 
was  not  the  case  Jiere,  as  the  carrier  had  rigljit  to  come 
and  go  as  often  and  how  he  liked.  One  is  not  respon- 
sible for  a  person  employed  accidentally  and  hired  by 
the  person  with  whom  one  contracts.  For  example,  says 
Sourdat  (No.  894).  in  the  case  of  an  accident  caused. by.i 
hired  vehicle,  it  i% the  person  furnishihg  thfeiors^and 
coachman  who,  is  respansiblo,  and  not  he  who  hire^t.  •  It 
is  quHe  certain  that  the  boy  who  drove  in  the  present 
iiistance  had  another  master  than  defendants,  aud  th%t  it 
^a»  to  this  master  that  the  Cj^rt  and  horse  belotiged.  For 
this  person's  acts  or.  dpfeutts  the  defe^ants  cannot  be 
held,  and  I  must  dismiss  the  action  witlrcosts.  , 

'    Action  dismissed. 

St-Pi0rrei/GU)bmiky  8c  Potrten; attorneys  for  jplaintifi*.- 
LafUnir  4f  Ridle,  attorneys  for  defenda]|ts. ..     *  * .  \^ ,       ^ 
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June  28, 1889. 

,-■  r"'    i      ■■'■''  "•       -  • 

V  %        /        .Coram  Davidson,. J. 

iblR  Ell AL-  V/PR0VIDENOB  INStlRANCE  CO! 

•       '■...■•  ■       '"       '     .  .>-:  ,        '■:.■■.  \      V 

Experrise  in  foreign  couit^r^Art»'  822-84Q,  O.  C.  P,    ,  - 

Th?  plaiotifb  moved  that  an  <3ipert<««;  ordered  by  afi  intertecotory  jodg- 

meot,  be  referred. to  experts  in  England,  on  the  gronndthat  coiia- 

"  petent  experts  (»)uld  not  be  obtained  in  Canada  or  the  Untted  States  , 

•  Held  :— That  apart  from  the  inconvepieace  and  expense  <rf  such  a  iefer- 

enoe,  the  requirements  of  aradea  SSSi,  833  and  334,  C/G  P.,  appear  to 

*  place  insuperable  difficulties  in  the,  way  of  executing:  an  ixpertue 

E.  Lafleur,  for  plaintiffs,  contehded;  thaj^Jjs  the  uncon. 
(tia^ctedaffidavit  filed  in  siipport  ortK'molion,  estabj 
that  neither  the  competent  experts  om  the  re- 
tests  for  carrj^g  out  the  experti^  ordered  conld 
be^ebt^ined  in  Canada  or  ^he  tFnite|.  States,  the  Court 
tote  «i'  refer  the'mattfij  V^^*^  persons 
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putible  wiA  (k.  „       •  •  '  !"?"»■»■"  were  incem- 

Datjibok,  J. ;_    .    .  .         ■      ,       .'     . 

l»r  *«  T  **  P'''-"*"'  rigH't  t.  recover  hpo»  .  ».. 

had  Aitlitoi.  4«  n       j     ►^  - . "  ***  this^size  cannot  be 

T)!  tne  qualicj^of  the  ironi  and  whether  AtV,^  +u' 
place  and  time  of  the  meetiiwB  ^f  f »,«         -x   »?rt!         ® 
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384).  These  arid  other  like  righte  and  reitrictions  seem 
insuperable:  There  is  one  case,  and  perhl^  others,  in 
S  a  foreign  expertise  is  permissible^  i;-«-  f 
average  contribution,  for  example,  the  goods  }<f^^f 
Tthose  saved  are  estimated  at  the  port  of  discharge. 
0  0  2258  But  this  does  not  create  a  general  principle, 
simply  providing  as  it  does  for  proof  of  a  fact  local  to  a 
fbrbign  place,  v  ^^.^^  ^^^^^^^  with  costs^  : 
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Io/fe«r  4-  Rielle,  attorneys  for  plaintiffs, 
flirftow  Sf^clennan,  attorneys  for  defendant. 

-^         (E.  L.)   "'■'^-    -■■  v;V  .'  ..■■;-'.,:■•• 
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Coram  WlrtiTBIili.  J. 


May  16, 188%. 


Ex  PAHTiB  THE  CITIZENS'  LEAGUE  OFMONTRBAL 

Licenses^City^tfrnmreal-A  R:S.Q.  84B.  ^^^^^ 
License  Commissioners- Second  appltcatton  %  sameperstM. 

•  hL— The  snactment  contained  in  1  K.a  Q..  Art.  843,  I  l\t^»*  JJf 
^SSon  ofthe  liLsecommi88io6erB.ei*#r  granting  or  «fi»»5*« 
Krationof  a  Ucenae.certificate.i8final.  does  ««»  f teclnde  the 
*S%in  by  thenf'of  an  application,  or.the  «>f d«r.tionby.  ^ 

^^oTa  new 'application,  by   the  -?-«  P«"7  .«  *^/™^S 

license  year.    The  decision  of.  ihe  commissionemiirflA."!    0°^^*°^ 
.  the  jndfcal  sense  that  it  is  not  subject  to  appeal  or  to Keview.  ,,  < 

,  WuRTELE.  J.:—  ;  '  .'  ;.      "^ 

In  this  matter  an  appHclition  ha?  been  m^e  by  the  p^ 
titioners  for  a  Writ  of  Prohibition,  to  restrai,!  jKbjnse 
commissioners  from,  ptoeeedii^on  the  aPfUcati^  ^^one 
James  AclLe^ver.  for  the  c(mflrmat^n  of  a  certificate  for 
obtaining  a  license  to  Iceep  a  hotel  in  this  city.       ^ 

In  tWe  month  of/pril  last  Mr.  McKeever  applied  to 
the  commi^ioner?for  the  dbrifirmation  of  a  certiac^e. 
bntthevrefased^o^confirmit  andr^jept^d l»iN>ph^ 


He  has  since  obtained  the  neceBi»iirj«p^ 
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to  awther  certificate  for  the  same  hotel,  and  has  riven 
notice  that  he  will  apply  for^its  confirmation.  .  « r.«« 

,       The  petitioners  now  applj  for  a  Writ  of  Prohibition  to     '^""' 
prevent  the  license  commissioners  froM  taking  his  second  ' 

application  into  consideration.  They  contend  that,  having 
refused  to  conflrma  c^rtif^ate  fdh  the  current  license  year.    , 
the  commissioners  have^«t,ent  their  power  and'ca&npt        •  - 
entertain  another  applicationjjy  Che  sa^e  person  for  the  ^    3»^ 
same  year    They  iiLvoke  .paragraph  18  of  Article  848  of     ■  ^ 

the  Quebec  License  La^ which  reads  as  follows •  "The       /      '^" 
jranting  of  the  con&4ation  of  the  certificate  or  the  re-      * 

'^S  ^^""^A^^tJ^  ^*"''  vjhatever,  j^  djstj^tionary 

«  ™,*h«  ^"d^rities.. and  t^ir  decision  is        ' 

"  final."    Thejf  irfiintain  that  under  this  ^actSent  the  '    -^ 

djcMion  of  the  commissioners  in  refusing^o  cbnflrm  Mr  ^ 

McJEeever's  certificate  Was  final,  and/that  theV  have  no 
power  to  ^  back  on^  their  decision  ^d  dbuferm  a  second 
-iseytificate  fox  the  same  place  for  this  year.    ^      /  "  *       . 

^  The  whole  case  lies  in  the  interpretation  to  hfe  given  to-*         '  " 
the  phrase :  "Theiy  decision  is  final."     r.^^^^^y     j        ; 


A      > 


^*'\ir<»^i«^n8,  in  the, 
r?gaM%  <t:  die  ial<6f 


.  , -^5®  J^^'ense  law  contains  certain 
^;iiit«re«^tof  pubUqmo^ls,  for  the  r^^ 
intoxic,«W  li^^  for  the"  grantinS<Jii;;i^ 

Its  sale ;  but  the  primary  dbject  of  that  lavfcb  the/^ing 
.   ot  revenue  for  provinci^pntposes.-  M 

Thelaw  (rf  the  land  doft  not  prohibit,  ^cSpt  hikemm 

caw^hesale^f  intoxicating  Mquoi%,bM%thec<mtrary  ' 
oufside  of  these  parti<^lar  cases;  allj^.W8it-,  s 

ta^^gof  a  hcense  a^lheipay^^  of  the  duties  im^^ 
^The  granting  of  ^e  liceiise  is  w^tf^sted  €i  the  City  of  .       . 
,^,  Montreal  to  a  Board  composed  of  the  two'^udges  of  thft"     ^ 
•  VlTTf  ^^f^'Tm^  '^'  Recorder;  ana.  6?the  ful-  ^  • 
^^^^  f^'^  &^ities*y  an-apiriicant.  ifcis  discre-  ' 
tionary  ^,th  them  either  to  grant  or  to  refuse  it.    Thev 
>^  to  decide  on  the  application,  arid  theit  action  jn  dl         ^ 
Sl^M*?-^^i^"i    The  discretion  vested  li them  is,    .^ 
^^  r  ^?1*''*^'  *"^  ^*  '"™*  consequently.  nt*l  be  tfrbi:        ^ 
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snbstantial  reasons,  according  to  the  facts  and  circum-      . 
stances  of  each  case.  •  -i  . • ;    i    ' 

The  license  law  allows  the  majority  of  the  municipal 
.voters  in  each  polling  district  w  Montreal  to  object  to  the 
granting  of  a  license  to  any  applicant ;  and  m  such  ^ase 
it  cannot  be  granted.     But  in  all  o^her  cases  the  comtais' 
ISioners  exercise  their  discretion.    In  the  exercisf^of  their  '• 
discretion  they  Jiave  no  right  to  refuse  a  license  merely 
because  they  should  be  of  pinion  that  the  number  of  ^ 
'  licenses  should  be  limited;  that  is  a  legislative  andnot 
aiudicial  question,  and  one  which  appertains  either  to 
the  legislature  or  to  municipal  councils  when  the  legisla- 
ture has  delegated  legislative  powers  in  that  respect  to 
them.    In  the  exercise  of  their  discretion  the  commis- 
sioners have  the  right  to  enquire,  (and  indeed  it  is  their 
bounden  duty  to  do  so,)  whether  the  applicant  is  a  person    . 
of  good  moral  character,  whether  "he  is  fit  to  be  allowed 
to  sell  intoxicating  "liquors,  whether  the  house  in  which 
he  intends  to  sell  liquor  Complies  with  the  requirements 
of  the  license  law,  and  lastly  whether  the  license  sought 
for  is  or  is  not  required,  where  the  house  is  situated,  for 
the  accommodation  dr  the  wants  of  the  public.  .*•         ^^ 
When  a  statute  deell^res  that  a  judgment  or  d^Jision  in 
certain  proceeding- shaH  be  "final,"  the  word  must  be 
co'nstfuQd  and  t^^  in  its  technical ,  sense,"  as  precluding 
an  appeal.  (See^Sifich  on  the  interpretation  of  statutes, 
sees.  t4  and  l^l^K.  the  decision  of  the  coiftmissidnefs  is^' 
judicial  one,  aiMhere  can  therefore  be,  under  the  provi- 
sions of  tlie4i^ns6  1^,  no  appeal  from  the  exercise  of 
their  legal  discretion  ;^  their  decision  cannot  be  reviewed 
and  annulled  under  a  Writ  e€  Certiorari,  nor  can  tley  be 
coerced  in  the  exercise  of  their  discretion  by  a  Writ  of 
Mandamus.  Their  de(3feion  is  "  final  "  in  a  judicial  sense, 
but  that  isM  the  extent  just  indicated  and  too  further. 
The  ©nactmffit  that  the  rdecisjim  of  the  eosamissioners  is 
final,' does  not,  therefdre,  preclude  the  reconsideration  by 
them  ol 'an  application  or  the  consideration  by  them  of  a 
j^itj^r/   "^^^  />AT.'^lf\QnR  which  existed  when^allotmse  was 
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change,  a  man'igaight- alter  Ws^liouse  i^ 
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vring.  it  within  tfc  req^t^ments  of  the  law;  or^her 
tootels  or  restaurants  might  cease  to  he  kept  in  the  £iirh- 
bbnrhood,   and  a  house  which   before   was   not  ^.m^d 

^^t  be  needed.^grat  least  not  be  too  much V and  in 
such,  ciises  there  cd^  „o  technKial  ai,a  arbitrary  jeason 
why  a  license. ^should. not  be  granted.  Be^^es,^  the 
pnmaiy  ofeject  ^f  the  license  ?kw  is  to  provjide  revenue 

,  tor  protmeial  purpps^s,  whenever  ther^  are  no  grounds. 

the  judicial  discretion  cdnferredK^on  the  commissioners. 
;  a^  applicant  should  not  be  prevented  from  obtaining  one 
qn-^pure  technical, reason*:  ^        ,  .  ,  ' ■ 

_rwi8t,  therefw-e,  refuse  ta  ordey' the  ^eue  of  a  Writ  of  ' 
^oh^bitionmthw  easel  and  I  reject  the  petition^king 
for  one,.but  without  costs,    *    •-     >      '  *^--         " .      ^ 

:  \^e  judginent  ifit  te'Mo^s  :-^^ 

"  I.  the  und6jsigned  Jud^e  of  the  Superiw  Court,  harinff 
taken  c6mmunicatio«  of  the. petition  of' the  (Titizens^ 
i^gue  of  Montreal,  asking  for  the  issue  of  a  Writ  of  Pro-   '- 
Wiort  to  restrain  the  license  commissioners  of  the  City  *^ 
of  Montreal,  to  wit  :-.Mathia8  C.  Desnoyers  and  Q.  Aim6  " 
DngBs,  Esquires,  the  Judges  of  the  Sessions  of  the  Peace.^ 

Tl^T"^'""  ^'  ^-  ^'  ^""*^^^y'  ^'^i^'^  *J»«  Record^ 
McK^T^'^'f  »fy  »«t»o^^  «P9»*  the-^pplipation  of  bixe  James     ' 
McKeever  for  the  confirmation  of  a  certificate  for  the  ob- 
taining of  a  license  to  keep  a  hotel  at  No.  2059  6n  Notre 
Sofe?t''  -r  ^'  ''^Y  -r^^ontresl,  having  heax^th" 

SeraS^^  *^:!»c«»8e  commissioners,  tad  having 

Jal^^iV^**  the  petitioner  repaints  that  the  said 
James  McKeeve^  liad  previously  applied  f9r  the  confir-  ' 
mation  of  a  certificate  for  a  license  for  4he  current  ficeni  > 
year  «»  keep  ahotej  in  th,  saiiifi  houle.  4n.d  thatihe  cbj^.  >  ' 
^firmationt^reof  had  been  ifefosed.an<r^ontonds4ftit^  ' 
deciaiort  reusing  the  gifanti«|r,of  a  lice«t«  t^r  thfsail   ^  ' 
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«»-.       James  McKeey erls  debarred  from  making  amy  other  ap-     . 
BxMft.     plication  for  the  current  year,  and  that  the  lic^se  commiei-/, 
l'(^«°,''  sioners  have  no  power  to  entertain  and  gtant  his  Mcpnd 

of  MODIKM-  •  i'  ® 

application ;  ,  .   * 

"Considering  that  a  decision  of  the  license  commis- 
sioners is  final  only  in  the  sense  that  it  is  not  snbj«e*  to" 
appeal  or  to  review,  but  that  it  is  not  fl  pal  to  the  effect  thwt    . 
the  license  commissioners  have  no  power  after  rendering^ 
it  to  consider  and  adjudge  upon  a  second  application  l^y  „ 
the  same  person  for  a  license  for  the  same  place  and  ye«jr ; , 
"  Considering  that  the  license  commissioners^aVe  the 
power  to  entertain  the  second  application  mi|de  |||he  s^Jd, 
'  James  McKeeve?,  and  that  the  petitioner  is  tinfolnded  m 

its  pretensions ;  /  «■  V^t-i.    ' 

"  Do  refuse  to  ordet  the  issue  of  th^  ^l^rit  of  Prohibition 

asked  for,  and  do  reject  the  petition  praying  for  the  same, 

but  without  costs." 

\         Petition  disinissed  wiwiout  costs. 

S.  A.  Lebourvedu,  attorney  for  petitioners. 

L  O.  David,  for  License  CommiseionerB.  ;'       , 


*  #     *    r     "May  It,  1889. 

CbroOT  "WUBTBUi;,  J.      r 
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Ex  PARTE  FOSTER,  petitioner,  and  THECITJ  OF 
MONTREAL,  respondent. 
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Ottp  of  Montreal—  Widening  of  St.  Lawrence 

eft.  79,5.248. 

■-    .  ,  „..v-:  ■-,:,.  *  ,.:*.  ,■ 

H«u>  :-Th»t  undi^-62  Vict  (Q.)  ch.  79.8. 14,  M  "^««f^  "^^  ."^^ ' 
dated  by  52  Vict  4Q,)  ch.  79, ».  248,  tlie  portion  ,of  the  mdemltfty 
^        Mvable  by  t^e  ci^,  for  the  eiiprop-atldn  of  the  property  wqnired 
•for  the  widening  of  St  Lawrence  Street,  may  properly  b»  p^dout  of 
the  capital  fonda  of  the  city,  and  not  out  of  4he  annnal  itvenne.. 

•    WUBTE1[*E.  J.  :— 

TTnder  the  authority  of  the  Statute  ^^'^j^^^^.^^'  ''^' 
^  tiie  Oity  of  Montieftl  commeuubd  and  i*  " 
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^mlk^onl f  ''i^  attoipey pre«ent|d  the  report  ottL"^^^' 
.^ommiHsioiiers  for  homologation  on  ti'54th  Hay  instant  -^ 

^^d  thei^port  was  h6moIogated  on  the  16th.    UnZ  tbe 
Charter,  the  OorporaUon  of  'the  oity  has  to  d.Z^^  !k 

^a^tij^  , 

pavlTofff  T'  "'^'^  "  ''  »»«riicipa\  eiector  and  a  rat*.   "" 
payer  of  the  city,  now  applies  for  a  writ  nf  i«i««  *•      . 

S£  *„,  f  ,S°         ■pd'Bnity  WM  mad*  payable  bi  Z  '       • 

.K?  "■?"«»"«*  ""«>"'  would  b,  iUBi«UT*lZ  f^™ 
ItocapiW  ftmds  of  the  Oorpor«tioi..     °**"^r™'  f""" 

The  14th  section  of  the  statute  Sm  7ict    .h   <ia 
"tritt' rfL^f  """y  ^'"'l  •«  P^d  for  "o^eSfTy 


""""^  .u 


i48,th;ttheo^^f:f^^'„Zf"tr''"'*Vl'-^^^ 


V 


be  b„™ej.y  the  city.    TZ'^S^^.T^^^^^t'oi 
the  coBsoIidated-and  amended  ohart«I;tW^r«.  ? 

citv  W«  i!r*'  declares  that  the  gene«a  reyeniles  of  the 
city  have  been  appropriated  and  cwinot  Prov^  ?» jS 
for  the  payment  of  the  indemnity  XT«^TJfl^^ 
""^  "  dopotut  the  amoimt,lffiartha£  the  mo^ 
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iw-       iH  to  be  taken   from  the  capital  funds  of  the  city,  and  ho 

FctirlHidaty  alleges  that  this  courst^  is  illegal  and  asks  for  an  injunc- 

SfMo'^tr..!.  ^jy^  to  restrain  the  Corporation  of  the  cit^  from  pursuing 

it.     But  what  the  petitioner  says  is  illegal  is  not  so,  and 

'      *he^  course  which  he  wants  to  prevent  the  Corporation 

from  following  is,  on  the  contrary,  the  onfe  provided  by 

law  ;  and  the  matter  is  so  clear,  that  there  cannot  be  e¥eti 

thd  suspicion  of  a  doubt  as  to  the  legality  of  the  action  t^ 

V    '        J>e  taken  by  the  Oorporittion  in  respect  to  the  jliposit  |d 
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be  made.  "  n      lix '^' 

The  petitioner  having  failed  to  establish  the  illegality  of 
the  act  which  he  wants  to  prevent,  or  eve.n  to  raise  a  doubt 
as  to  its  legality,  I  must  refuse  the  writ  of  injunction  as>r 
plied  for  ;  and  I  rejecjt  hn(  petition,  with  costs  inll^vorjpf 

erespo  „    .       ,         Injunction  refase^ 

Lacoste,  Bisaillm;  Brossmu  Sr  I^J"^^  attorneys  for  ^ 

tioner..  •  -.„.■'■■,      "    '/'■'•■ 

iJ. /J(W,  Q.C.,  for  the  city.  '  "     '/ J 

(j.  K.)     ,  ■;     '■     ».      •■:-  >  .     ■;'-.\  ';-&■    ; 
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GtJERIN  V.  PEGGTCm  TOAli,  ind 
"^HE  cm  OF  IIONTEEAI^  ftoe  «  www. 
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jr»» 


Mandamus^Expropriatiim—Cmmisnmunwkostpmtmrsh^^^ 

Commiawooets  appointed  for  ^propria  Jon  htfve  two  duties,  (1)  to  appraise 

.'and  determine  th.  ittdemnity  forealnh  property  requiired,andtom«ke 

\  and  deposit  a  rep<r*t  of  their  aptjraisementa;  and  (»)  to  ^portion  the 

.      the  ooet  among  those  il*o  are  to  bear  it'      ,        -  „•  0 

'HIiiij^That  when  *e  ^WmiiMionere  have  made  and  dafBsited  the 

"*i%pDil  ef  t]»eir  apprjusBmegts,  or  when  ih»  del»y  for  the  completion 

'''«ar'%ir  work  of  appraisewent  and  for  the  deposit  of  their  report  Y^ 

e»]^red"witb«it  aach  deposit  b^ing  made,  all  their  powers  aaexpertiK 

for  tb%  porpffW  of  valuaticwt  cease.  — d  »  wHt  of  mandamns  will  not 
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8  w'.^*"JrV"  ^^'^  ^^"^'^  ^'  *W6  lots  of  land  on  the 

feet  in  1111    ^^' 'TT*^  *^'*^**"«  ^^^ '^^t  ««e^  fiftf 
W  S    !i^ V;  f  "^  ^"**"  *^«  Ptovwiona  of  the  Oh«t«  S 

,    nave  It  valued  with  the  portions  required  for  th«  i«. 
provement.  In  order  to  Exercise  this  riSfL  L  to    'vJ 

«ay  nxed  tor  the  valuation  of  the  orooertv  fo  \^ 

•nd  «i«t  he  gave  the  notice  to  the  city  derk  on  th.  imT 
«.d  thM  the  day  fixed  for  thr™lLt ion  Jtt  it   ' 

driven  on  the  Ito ;  bn.  that  tWcoa^el^rikT 
cogn.z»ceofthe..  notioee,  and  did  nTZ^^^tS!- 
T<Jne^of  the  reaidue  of  M.p«,p, jtie..    g^noTTh  ft 
aWnt  of  Mandamne  to  Oomoel  th.  B»   •    • 

v-ne.andthecityto.aker^idtS^:;"^;™" 

The  oonm„«ioaeM,  by  their  coin  J  alleiTC  7h. 

da,  appointed  on  which  to  proceedtothe  Wln^u'  *t 

\the  pfopertie.  which  were  reonired  for  th!  Im  f 

J«nuary,  that  the  petitioner  had  fuled  to  give  hia  notice 

rtlrtft^'^ir  '"f*"'  '"^-tkereiore'^J.rrM  the 
X^^'^^^J"-'^'^  whole  of  hi.  two  .-. 

."td°'^°7e°r  i't^r"'"'^  *P«.p-t,,re. 

r;ii:srpnr„:t[^'''r^'°'?^^^^^  - 
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^rti««  to  JnohXn  them  to  stop  the  improveinoiit  should  a  ^ 
majority  of  thorn  ppposo  it.  When  a  raiyority  doeH  not 
oppod«f  th«  improvtnm'ut,  the  «;ommiBHiont^rH  fix  a  day  to 
proceed  to  th«  valuation  of  th«^  properties  to  be  expro- 
priated, and  give  public  notice  of  the  day  so  appointed ; 
they  then  proceed  to  appraiHe  and  determine  the  indem- 
jnity  for  each  property,  and  when  they  have  completed 
the  appraisements,  thdy  make  and  sign  a  report  and 
deposit  it  in  the  ottice  of  the  city  clerk  on  the  day 
fixed  for  that  purpose  by  the  Court  or  by,  one  of  the 

judges.   .  •  .  .  ,    J  j,.^  T 

Special  provisions  were,  however,  made  by  4he  Legis- 
lature for  the  widening  of  St  Lawrence  Stteet.  The 
charter  decides  who  are  to  bear  the  cost  of  the  improve- 
ment, and  enacts  that  the  above  mentioned  provisions 
reimirifig  the  commissioners  to  determine  who  should  - 
do*«k..and  to  fix  a  day  to  proceed  to  the  valuation  and 
bhc  notyne.^hereof.  would  not  apply  to  the  expro- 
fbr  such  improvement  -  '        ^  / 

..aissioners  appointed  for  expropriatibns  under  the  \ 
ir  are  vested  with  the  same  powers  and.%re  entrusted 
with  the  same  dutieri  as  common  experts.   By  Article  888 
of  the  Code  of  Civil  Procedure,  experts  are  required  to  fix 
the  time  and  place  at  which  they  will  proceed  with  their 
investigation,  and  to  notify  the  parties,  with  a  delay  of 
three  da^'s.    The  notice  so  required  is  a  special  one.    In 
ordinary  cases  of  exproprintion  this  provision  is  superse- 
ded by  the  provisj^  contained  in  the  Charter,  directmg  ^ 
the  commissioners  to  fix  a  day  to  proceed  to  the  valuation 
and  to  give  a  public  notice.to  the  parties  interested.   But 
in  the  case  of  the  wjidening  of  St.  Lawrencp  Street,  as  this 
provision  does  not  apply,  the  commissroners  had  to  be 
guided  by  the  rules  laid  down  for  convnon  experts,  and 
had  to  apply  Article  388  and,  "therefore, ,to  give  a  special 
_  iioticetoeachpartftobeexi^topriated.  ^:  ^  ■     ^^  ;   -M 
Such  being  the  ca^e,>e  ^otifcps'  given  b^  the  petitioner 
that  he  required  the  city  to  exjwpriate  and  take  the 
whole  of  his  two  mgpextieB.  weyTgivea  in  due  time,  and 
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I  >^        I '  ft»t  {«  ^  Wri\  of  M«nd.m««  addreswd  to  the  coitfmi./ 

;     ^        I  •ioners  and  the  d^y,  the  propter  rflin,,d- '  ^mtfkiMr 

^    OominisBioHorB    appointed    for 
.    two  distinct  thingH  to  do.    Th 
d*lormiiie  tho  indomnity  for  oi, 
to  make  and  dopoait  a  report  of 
the  othrer  is  to  apportion  the  tout 
benr  th«  saino.     When  the  commln^ 
•posit  the  report  of  their  appraisem eats  c 
fixed  for  the  completion  of  their  work  ^  apprai««ment 
and  for  the  deposit  of  their  report  expire.  wi^hoa^Zh 
deposit  being  made,  all  thei^  powers  as  exp#t«  for  the 
.purpo^etof  valuation  lapse ;  when  they  have"^  re^t^S^ 
wK     T'"u  ^'^  "^  «-P«'f  «»id  as  a«,es8ors  ieaSerbu 
When  they  have  reported,  then  their>werB  L  exoeit. 
„  cease  and  their  duties  «  nasessors  comS^Z^      ^^^^ 

sit^Th^.  **"'  ^/- ''?!  **•"*""""'  ^^^  <^ominii,pioM«  iepo. 
jitei  their  ;eport  on  the  1st  May.  ^^eing  .ome  d^s  before 

nZ%     K^K  •.'"^**''  "^^'^^^^  ^'^'^y  ^^  W  «ince  e^ 
Pired.  Sqch  being  the  case,  thefr  powers  foi  theaftpriise- 

'^ment  of  property  have  lapi^d,,,and  they  remaiuS 

•fc    •^  "**y.^*^t'-  ^•^"-ti*^"-     Under  these  cir^um 
.tances.  it  is  evident  that  a  Writ  oCMandaw^atfi^astthe 
eomnvissioners  to  enjoin  them  to  value  theTsiTue^f  J' 

d^nTli'e         '''■'''''**''''  """"'^  **'  ^"^^^^  "^  *^^*  it 

of  Mandatniyi  prayeifor.  an^  leaXth.  petiLni^^^ 
IU8  proper  re^i^y ;  ,and  I  reject  tk^e^^^^^^ 

wfwForofthe/eapoiwleiits.  ^^:c  .    ' T^  f»** 

/  ^»  f  !>«^  <J*«ided  the  fippiication  on  its  meritiL  i  afeed 

not  d,«,us8  the  coutenUon^sed  fey  the  res^deuls 

^   m  any  evefita  Writ,6f.Maadamus  would  no    He 

u  J.nT^    !V  ^T"^  h«wd  theg«rtiefl  by  their  counsel 
^Poiythe  petition^S  petition  for  writ  of  «J1.^»^.,^„I„!^ 
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MONTBBAL  LAW  BEFOBTB. 


St.  Lawrence  Street;  etc.,  I,  the  undersigned  Judge,  do 
Guwrfn  •  refuse  the  writ  of  mandamus  aaked  for  in  said  petition, 
ProQtor.     yfii}i  cogts  against  petitioner  in  favor  of  defendants." 

Mandamus  refused. 

Greensluelds,  Cfuerin  8f  Oreenshields,,  attorneys  for  peti- 
tioner. • 
Row^  Roy,  Q.C.;  ^tomey  for  defendants  and  mise  en 


cause. 


(J.K.) 


\V. 


«« 


V  June  22,  1889.    r 

Coram  de  Lobimieb,  J. 

RIDDBLL  ES-QUAL.  V.  GOOLD. 

J^t  of  exchange — Accommodation  hUl — Insolvency — 
*  Oompensation. 

On  the  25th  June,  1888,  the  defendant  accepted  Gfa  aooommodation  draft 
,^  .  jTor  $249.76  at  three  mpnths.    On  the  24th  July,  1888,  the  defendant  ' 
*^%^^aichased  goods  from  O  to  the  amount  of  $216.    On  the  26th  July, 

ISSl^  0  made  a  judicial  abandonment  for  the  benefit  of  his  creditors. 

On  the  28tli  Sept,  1888,  defendant  paid  the  accommodation  draft. 
In  a  suit  by  the  curator  to  0'»  estate  for  the  recovery  of  tlie  $216,  price 

of  goods,  defendant  pleaded  that  he  was  entitled  to  compensate  this 

sum.vrith  the  amount  he  had  paid  on  tlie  draft  for  0'»  aoocHnmodation : 
Hbld  : — 1.  That  the  judicial  abandonment  definitively  settles  the  relative! 

positions  of  the  insolvenjt  and  his  debtors  and  creditors ; 

2.  That  from  the  date.of  the  abandonment,  all  the  unsecured  creditors 
acquire  the  right  to  be  paid  by  contribution  out  of  the  proceeds  of  the 
debtor^s  estate;  „ 

3.  That  compensation  cannot  take  place  to  the  prejudice  of  rights  ao 
quired  by  the  insolvent's  creditors  by  reason  of  the  abandonment, 
and  therefore  that  creditors  are  without  right  of  compensation  for 
claims  maturing  after  the  abandonment 

DbLobimieb,  J.:— 

This  is  an  action  instituted  by  A.  F.  Bid(^ll,  Esq.,  in 
his  quality  of  curator  duly  appointed  to  the  insolvent 
estate  of  James  Gtnest,  of  l^ontreal,  trader. 

Plaintiff  alleges :  That  defendant,  on  the  25th  Jnly^^ 
1888,  was  indebted  to  said  ■  Jaihes  Gt^nest,  in  the  sum  of 


-.,  ,^'55'i 
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•215^^08  per  invoices  and  Btatementa  (plsintiffii' ^x.  Nos. 

LuV^'  -i  ?"*'^  *"*^  ""^K^  **^  merchandises  and  effects 
sold  by  said  James  auost  to  said  defendant  on  the  24th 

In!  «;  !^^^  f  J^  -^^r*  <^«««t  n»ade  a  judicial  abandon- 
men  of  his  ^tate.  and  that  plaintiff  was  dulv  appointed 
curator  according  to  law.  ' 

to  fhff  ""*  P^^'l^^to  this  action,  firstly,  by  an  exception 
to  the  form,  on  the  ground  that  the  cause  of  action  was 

It  ^  '  ^K?'*^  'I  *^^  ^^^^"*«^"'  ^^*  tWs  exception 
has  been  withdrawn  by  consent  ^         .    ^     ;^ 

^n  the  merits  of  the  demand  defendanidenies  owing 

m«n^"5  ^*"''*'^  '''^^^•'  *^^  ««*«  ™P  »  plea  of  pay! 
ment  and  compensation.  He  allege,  that  all  liability  Jf 
defendant  to  plaintiff.,  ^/.  was  paid,  extin^ishedlnd 

'  Z2Z^^.,uV  **'"  "'  "^^-"^•^  '^'  ♦249.75.  dated  at 
Montreal   26th  June.  1888.  drawn  by  said  James  Guest 

paid  in  the  ordmary  course  of  business.    He  alleges  by 
another  exceph^n  that  the  said  Jas.  Guest,  since  thlyear 

a!^;!.!'*^'^^''''^^^"'''*  ^"^*1»«  said  defendant. 
aBd^hattheyW  settled  nor  balanced  their  accounts^  ■ 
That  defendant  purchased  goods  from  said  Guest  and  was 
als9  m  the  habit  of  importing  gbods  through  him.  wS 
lattprgoo^s  were  generally  left  in  bond  in  Montr^al^d 
shipped  to  deiendant  only  asjie  required  thea^^TW 

on  the  arrival  of  said  goods  in  Montreal,  said  GuJlouId    " 
draw  a  bilKof  exchange  upon  defendant,  accorling  to  a 
custom  that  grew  between  them,  for  the  value  of  the 

f^?i  "f^^^^^^^""^  ^onld  only  receive  them  subse- 
quently  to  his  acceptance  of  said  bill  of  elchange  accord- 

local  frei^tbemg  chargedto  him  by  said  Guest  • 

^t  pf^s  transactions  with  aaid  Guest,  was  iiJignoiun^ 

a<iaftlrwrr'  f  "^  T  *»^«  ^Sth  June,  1888.  when  .. 
a  draft  or  bill  of  exchange  for  |249.76  was  presented  to  C 
him,  drawn  by  said  Guest,  and  which,  according  to  thP 
custom  afotesaid.  he  duly  accepted  ;    . 
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That  said  bill  of  exchange  was  dnly  paid  by  defendant 
when  the  same  matured.  That  defendant  was  unaware 
of  Ghsaid  uest's  insolvency,  and  that  he  accepted  said  draft 
in  good  faith,  believing  himself  indebted  to  said  Guest  as 
well  on  past  transactions  as  for  goods  ordered  and  ex- 
pected to  arrive  to  the  full  extent  of  said  draft.  Xhat 
the  transactions  between  defendant  and  said  Guest  ended 
by  the  latter  forwarding  to  defendant  the  goods  and  mer- 
chandises mentioned  in  the  statements  and  invoices  in 
question  in  this  cause ;" 

That  on  the  26th  of  July  last,  defendant  received  a 
statenlent  marked  A,  shpwing  a  credit  due  him  by  Guest, 
and  that  on  the  21st.  of  August  last  he  was  notified  by 
plaintiff'  es-qual.  (exhibit  B)  that  he  was  indebted  to  said 
estate  in  a  small  siim,  he  being  credited  with  the  amount 
V  of  the  above  draft. 

Plaintifi*  es-qual.  filed  an  answer  to  defendant's.pleas 
alleging  that  the  draft  of  thet  l^th  ^une  last  and  pleaded 
in' compensation,  was  ttni|^%fut(gd  at  the  time  of  Guest's 
failure';  that  it  became  d^oiily  on  the  28th  day  of  Sep- 
tember now  last,  that  i^#i3ay  after  the  receipt  by  defen-  , 
danl  of  the  goods  suejdlfor  by  this  action,  and  long^ after 
the  abandonment  made  by  Gmj^l  his  property  for  the 
benefit  of  his  creditors.  ThaliPRtifr  es-qiul.,  as  reprt;- 
senting^  said  creditors,  eanl^Oii:  -Be  aflTected  %y^  the  pre- 
tended custom,  as  claimed  by  defendant  in  his^l^as,  eveu 
if  it  existed.  That  if  defendant  had  not  received  any 
stafement  or  balAar^d  hiji^Mitunt  with  said  Guest  at  the 
date  of  said  draft,  29th  Jv^,  1888,  the  same  was. due  to 
defendant's  own  neglect,  and  that  m  accepting  said 
draft  he  expressly  confessed  to  have  received  value  and 
consideration  therefor  given  at  %e  date  of  its  accept- 
ance;'    ,;■  ''^'  ■  '■  :   ■■"'^*:  ■    ■ ' 

That  even  if  defendant  was  not  indebted  to  said  Guest 
and  had  received  no  consideration  for  said  draft  at  the  ^ 
'    tiine  of  his  acceptance  of  the  same,  whi<^^48  deniedi  the  - 
said  draft  thereby  became  an  accommodalion  aQceptwce 
by  defendant  for  Guest's  benefit;  thai  this  draft  yf^^' 
did  i^ot  mature  until  after  Guest's  insolvency  cannot  w 
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That  Ihe  credit  balance  as  shown  by  defendant  is  based 

Sift  ^n^^^'f"^'*  ^^  *^*  '"^  ^"ft-  •«  •^ff""^*  the 
liability  of  defendant  to  said  Guest,  which  compensation 

cannot  ^be  effected  as  against  plaintiff  es-qnalitfe.    That 

^e  notice  5   sent  through  plaintiff'*  office,  was  but  a 

fonnal  notice  taken  from  the  b6oks  before  inyestigatiorff 

and  cannot  prejudice  the  creditors' rights 

ofthTp'SSirr"""'*''  **  i«8««  is  really  whether  the  draft 
01  tne  26th  June  was  an  accommodation  draft,  or  whether 
It  ™  really  drawn  by  Guest  and  accepted  by  defendant 
under  a  certain  custom  between  them  for  goods  to  be 
de  ivered  after  said  acceptance ;  if  so.  were^  the  good^ 
shipped  on  the  24th  July  senf  as  the  consideratioHr 
value  of  said  draft?    Should  the  draft  be  declared  an 
accommodation  draft  ?    Is  there  a  right  for  defendant  to 
plead  the  same  m  compensation  against  plaintiff's  claim, 
said  draft  haring  matured  only  subsequently  to  Ihe  date 
of  Guest's  abandonment  ?  . 

Defendant,  examined  as  a  witness  by  plaintiff  es-qual., 
«imis  having  received  the  goods,  the  value  whereof 
s  claimed  by  the  present  action  and  he  admits  this,  that 
the  value  of  said  goods  i^  correctly  set  forth  in  plaintiff's 
statenentsand  i^fce'  iGuest's  insolvency  is  admitted 
by  the  parties  as  well  as  the  fact  of  his  jtidicial  abandon- 
donment  on  the  26th  July.  1888. 

^Defendant  has  examined  two  witnesses,  Messrs.  George 
Raw^gs  and  L.  O!  Wilson.    It  is  proved  that  defendimt 
was  m  the  habit  of  buying  goods  sometimes  from  Guest's 
stock  and  sometimes  direct  from  Europe  through 
atterwasmthe  habit  of  drawing  for  the  amount  of  the- 

l^^T^'""  ^"^  *^  ^^  ^^"^^  '«««i^e  the  Europe.^ 
invoice  Defendant's  acceptance  was  credited  to  him  and 
he  would  then^take  delivery  of  the  goods  at  his  own  con- 
venience^  T^s  was  undoubtedly  the  fact  for  the  draft 
marked  V  of  tfife  80th  April.1888.  at  six  months,  for  122^67  ' 
itese  goods  were  invoiced  to  4efendant  on  the  22nd  May 
following  only.    But  defendant's  own  witness  Bawlings 
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says  that  apart  from  the  transactions  of  goods  sold  and 
delivered  |Br  which  drafts  were  drawn  on  defendfant  by 
Guest,  the  lAttSr -was  also  in  the  habit  of  drawing  upon 
defendant  for  accommodation.  As  regards  the  draft  of 
the  25th  June,  in.  question  in  this  cause,  this  witness 
answers  ths  follows : — 

Witness  produces  copy  of  letter  of  the  26th  June,  1888, 
accompanying  draft  of  same  date : 

Q.  Who  was  that  letter  signed  by  ?    A.. By  myself. 

Q.  As  attorney  for  Mr.  Guest  ?    A.  Yes. 

Q.  You  had  full  power  of  attorney  for  Mr.Giest  ?  A.  Yes. 

Q.  As  a  matter  of  actual  fact,  was  that  draft  of  l249.'75 
drawn  upon  Mr.  Gool'd  by  Mr.  Guest  on  his  behalf, 
purely  for  Guest's  accomn^dation  ?  A.  When  Guest  was 
hard  up,  he  drew  o|i  lots  of  people  in  just  the  same  way. 

Q.  Then,  it  was  an  accommodation  draft  ?  A.  For  Mi( 
Guest,  yes. 

Q.  That  was  the  date  you  drew  it?    A,  Yes. 

Q.  Do  you  find  any  mark  opposite  it  in  the  ledger  to 
indicate  its  character  ?  A.  I  find  the  letters  "AC"  in 
pencil  in  my  htindwriting,  to  show  it  was  an  accommo- 
dation for  Mr.  Guest.  ^ 

This  witness  says,  p.  14  :  '- 

^  Q.  Gou.ld  there  have  been  any  outstanding  amounts  for 
which  ndidrafts  had  been  drawn  on  Mr.  Goold  ?  Have 
th«j^  always  been  covered  by  drafts  ?    A.  Always. '  . 

At  p.  201: 

Q.  So  that  the  accommodation  transactions  were  run- 
ning on  separately  from  the  transactions  for  value  ?  A. 
There  were  not  many,  but  such  as  there  were  they  wefe 
running  on  independently  altogether.     ^       •  . 

The  defendant  produced  another  witness,  Wilson,  who 
endeavourea 'to  provp  that  defendant  had  in  June,  pre- 
vious to  his  acceptance  of  the  draft  in  question,  given 
orders  to  Guest  for  goods,  which  were  to  be  delivered  in 
the  future  on  defendant's  demand,  but  this  witness  is  not 
positive,  neither  as  to  the  date  nor  as  to  the  identity  of 
the  goods;  see  p.  6  (bottom)  and  p.  11;  his  evidence 
would  amount  only  to  this,  "  that  it  might  potsSbly  be  a 
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t7^i^'ir^J^  "^f:!;.""^  '"/'"»•  "f  <"«>-  taken 

e':::^ r«f  r'-- -^  -"•^-^= 

lo.  On'thi  i7th  of  Aoril  1rh«   a„    *  j 

defendtat  abom  the  draft  "f  he  25ttwT  """^  ** 
follow. :  To  draft  mt^^l  n?  «  ^  '  '"'  "'"'<'  " 
-ceptin^  above  laCJl^^C:-^'''^'  "''^^7 

pre.»mptiol  that^nt  t   ""'  »««.  there i.  a .treng 
/     2o.  Witnem  bL^i-  "KJCommodation  drafts, 

^o.^  witness  Bawlinga  Bwears  positiTOlT  th«H™ft  !-    • 

iriTeL-n'^rt:'£«dS?-s 

parlief  in  this  c«,^rln]^     ■  "^"""  '***'""  "» 
marked  P  th^.  i  '""*  Prepared  statement 

.™r:^X"Srdi:^^--rLt:^ 

beUef.  A  notioeaWe'Xt  fa' LTr"  "."'*  ""^  "' •* 
i»  written  in  the  Ln^bfll  h^l  7°!?  •>ccom.oialik 
Wth  April.    J      r^  Ml-bodi  nnder  the  draft  of  th»    V 

It  is  evidennhat  the  .iei,:balM,ce  A  filed  by  defimd«V  \ 
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is  based  upon  a  compensation  of  said  draft  as  against  the 
liability  of  defendant  to  said  (luest,  and  that  this  com- 
pensalion,  on  the  very  eve  of  Guest's  abandovment,  cannot 
be  effective  as  against  plaintiff  es-qualitA.  It  is  Also 
established  that  the  notice  B  sent  to  defendant  through 
plaintiff's  office,  was  but  a  formal  notice  taken  from  the 
books  and  before  any  investigation,  and  cannot  prejudice 
the  creditors'  rights. 

But  it  is  proved  that  defendant  is  entitled  to  a  credit 
of  187.78  for  goods  returned,  as  per  defendant's  statement 
marked  R,  and  credit  for  this  amount  has  been  omitted  in 
Guest's  ledger.  Deducting  this  amoitut  from  that  claimed 
by  this  action,  a  balance  of  $127.60  remains  due  plaintiff 

es-qual. 

The  only  point  which  now  remains  to  be  examined,  is 
whether  under  the  circumstances  defendant  has  a  right 
to  plead  compensation  and  offset  this  amount  by  that  of 
the  accommodation  draft  which  he  paid  for  Guest  on  the 
28th  September,  1888. 

The  principles  riegulating  the  right  of  compensation  are 
determined  by  Articles.  118^  and  1196  of  our  Civil  Code 
as  regards  the  questions  in  issue  in  this  cause. 

Art.  1188  is  as  follows  :  Compensation  takes  place  by 
the  sole  operation  of  the  law  between  debts  which  are 
equally  liquidated  and  demand«J||,  and  have  each  for 
object  a  sum  of  money,  or  a  certam  quantity  of  indeter- 
ininate  things  of  the  same  kind  and  quality. 

Art.,  1196  is  as  follows:  Compensation  does  not  take 
place    to    the    prejudice    of   rights   acquired   by  third 

parties. 

Let  us  now  apply  these  principles  to  the  questions 
raised  in  this  cause.  .  On  the  26th  July,  1888,  Guest  be- 
came insolvent.  Defendant  was  then  indebted  to  him  in 
the  amount  above  mentioned  and  claimed  by  this  action. 
Guest's  draft  on  defendant  and  by  the  latter  accepted  for 
1249.76  was  not  then  matured ;  it  became  due  only  on  the 
28th  of  September,  1888 ;  was  defendant  then  in  a  posi- 
tion to  oppose  compensation?  Even  as  against  Guest 
himself,  was  defendant  then  in  a  position  tcj  plead  com- 
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q».Iit;  of  oredllor  and  mZoiTZhI    r<^''^T'' 
w  meant  by  Articlo  1  ira  »,k      •;  ^""'  "  what 

ti«t  i«  .h2  c.„L  dT^^'s  dVb,":n«  :2*°  '^'"" 

Iglble,  whilst  I  he  latter',  claimCh!     ''«"'■"''««•  and  ex- 

™oun,„fthe«:om:oSl"'a™ft  'ih  r"^'  '"i" 
debtor  cannot  claim  the  benelt  o?  thJ?  '»''")'»'•:#>• 
become  a  bankrupt  or  inS."'  '"^  '^  "'"»  "«  t« 

of".::trLt:tt;:LiTfTdr".°"'''''«-«* 

•xiKiWe  bat  tM.  1  ,         ' ''°''''  *'"<''>  becomes 

«.leV«P«e.ntrn°!dT.t''K{°^/"****»''"  *» 

■otther«ibii?;raitu"t":rdn':;;:2i=  f  i' 

defendaJt^oX  hivt  hfS  "  ""'d '"  "r"'^'  "^  "•» 
the  «nonnt  of  lid  Lft  .  "*^  ""' '"''  "•'''"«  «'«» 
P«indioe  of  righto  act^aK'T".."""'*'"'"'"'  ">  «>« 

ant  in  such  a  case  wnnM  k  u  "^^'^-  0-  Defend- 
'ank  as  an  0X17  ^'^  '^''  «mply  entitled  to 

amount  sT  ^^^d TJ  ^^^l  **"  ^""!;^  ««^*«'  ^-  '^^ 
would  not  have  entitl^Tf  *:^T"»«d»^io».  but  this 
tion  to  a  demTd  of  thf  ??*  ***  ^^'"^  compensa- 

ble latterSl^!^' ''"^"^'  "^^-^  ^«-'  pSorto 
?^«^  vol.  1.  No.  284 ;  Toullier.  vol.  1  No  881  ~ 
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'* Les  dettes  non  encore  ^ihncs  d'an  d6bitear  failli,  gout 
rendnofl  immMiatement  ei(,igible(i  par  lo  jagement  diola- 
ratif  do  la  faillite.  Maif  cetto  exigibilit6  qui  a  prinoipa- 
lemont  pour  bat  de  faciliter  la  liquidation  de  la  faillite 
n'^qnivaut  pai,  au  point  de  vue  de  la  compenaation,  A 
<3elld  qui  t£Aulterait  do  lV;ch6anco  du  terme  ;  elle  ne  rend 
pas  coraponsable  une  dette  du  failli  qui  ne  I'^tait  pas 
encore.  Bien  plns^  1%  cdrnponsation  ne  pourrra  plus  d6- 
Bormais  se  produire,  torsque  I'^ch^ance  du  terme  arrivera. 
La  raison  en  est  que  le  jugemont  d^claratif  de  la  faillite 
fixe  irr^vocablement^le  sort  de  tons  les  or^anoiersdn  failli, 
et  fait  obstacle^  ce  ^ne  Tun  soit  pay6  au  detriment  des 
antres ;  ce  r^snltit  lie  pent  pas  plus  Atre  obtenn  par  voie 
de  compensation  q^e  par  voie  de  pajemont,  4  bien  pren- 
dre d'ailleurs,  la  compensation  est  un  paiement." 

Not  only  were  these  two  debts  not  equally  demandable, 
but  they  were  not  equally  clairet  et  liquidet.  The  law  of 
cession  and  abandonment  is  in  effect  an  insolvent  law, 
it  is  enacted  with  a  view  of  affording  relief  to  a  debtor 
and  of  realizing  and  distributing  as  promptly  as  possible 
his  available  assets  among  hir~of editors.  The  object  of 
the  law  would  be  defeated  if,  after  an  abandonment,  each 
-  creditor  was  to  remain  entitled  to  the  full  amount  of  his 
debt ;  no  distribution  of  assets  cpuld  be  possible.  It  is 
therefore  evident  that  from  the  date  of  the  abandonment 
all  the  unsecured  creditors  acquire  the  right — but  that 
right  alone — to  be  paid  by  contribution  out  of  the  pro^ 
ceeds  of  the  debtor's  estate,  without  right  of  com^sBsa. 
tipn  or  preference  between  them  for  causes  maturii^j^ 
since  the  abandonment.  The  creditors'  rights  tire  by- the 
fact  of  the  insolvency  finally  settled  in  the  sense  of  a  right 
of  contribution  merely.  It  is  therefore  evident  that  the 
amoupit  to  which  each  creditor  shall  become  entitled  is 
yet  uncertain  and  contingent  on  the  amount  to  be  rigal.- 
ized  out  of  the  assets  in  proportion  to  the  whole  i>%i^' 
estate's  liabilities.  In  this  cause  'defendant  paid  the  ac- 
commodation dr»ft  long  after  Guest's  insolvency,  so  that 
he  became  Q-nesfflNsreditoT  only  after  the  latter's  abandon- 
ment.   This,  is  sufficient  to  prove  beyond  doubt  that,  at 
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Jto, 


.g«n..  the  e.l,tMth,  law  „  «„u^°w  4"   nZlf       n 
cr6ancier8,  la  compenBation  l6gale  ne  pent  d1u«  «•!! 

Tonllier,  vol.  t.  No.  881,  $7.  also  savs  •  "  Mr,'-  u 

i'  q-l,„e  mMXe^^St »      "'"  °"  ■°"  "'""""• 
.*Sf  1  w  J'.''  '■  ""  .»■"*  "»■"=  P"  Pi"  <loate«. 

i» .« i^  A  N  '^Trn"'  «^  '^^  »-*  «»"• 

n.^.7«.     •  *  •''"•««  ^W  Keport^  p.  78     - 

Dnd.,  the  o„<^to„^  ,f  ^j.  ^^^  .  P;'^;PJ^^ 
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>**        be  given  in  Tavor  of  plftinlilf  M-qanl.  for  $121 M,  inlflreat, 
•*'*••"       anil  to«U  •■  in  an  at^tlon  of  thin  amount. 


# 


The  jndgment  ia  aa  follows : — 

'"The  Court,  «t« 

Ooniidoring  that  plaintiffii  «  qvalii*  aa  curatora  duly 
appointed  to  the  inBo1v«mt  estatfl  of  Mr.  "Janjen  Ouoat, 
claim  from  defendunt  th«  »um  of  |216.8».  for  goodii  sold 
and  doliverod  and  moniea  advanced  by  said  Mr.  Gneat  to 
(iHid  defendant 4  ^ 

"  Oonsidering  t"hat  laid  defendant  ban  pleaded  thft  he 
ifl  not  indebted  to  plaitttiffii  m  qmliti,  having  paid  the 
amount  claimed  by  the  preaent  action  by  A  draft  fbr 
♦249.75.  of  date  the  26th  June  laat  (1888),  drawn  by  aaid 
Mr.  Jamea  Guest  lupon  defendant,  and  by  the  latter 
accepted  and  duly  paid  at  maturity  thereof;  and  more- 
over that  the  lyimount  claimed  in  this  cause  was,  at  the 
time  of  the  institution  of  the' present  demand,  fully  paid, 
extinguished  and  compensated  by  the  aforementioned 
amount  of  1249.76  so  paid  by  defendant  fo(  the  benefit  of 
aaid  Mx.  James  (^uest ;  .  •    .  "r 

"Oonsidaring  that  it  has  been  proved  by  legiil  evi- 
dence that  aaid  draft  or  bill  of  exchange  of  the  26th  June 
last,  waa  in^fect  an  accon^odation  for  the  benefit  of  said 
Mr.  Guest,  ani^at  the  latter  hadbeei^|n  the  habit  of  so 
drawing  on  the  dVendant  for  his  own  accommodation ;  • 
'  "  Oonsidering  thn;  said  draft  waa  so  paid  by  defendant 
at  the  maturity  thereof,  to  Wit  on  the  28th  September 
last  (1888),  and  that  said  Mr.  James  Gnes^t.  had^made  a 
regular  abandonment  of  his  estate  on  the  26th  of  July 
preceding  (1888) ; 

>  "Oonsidering  that  under  Arts.  1188  and  1196,  0.  C, 
there  can  be  no  compensation  of  a  debt  due  to  an  aban- 
doned estate  at  the  time  of  abandonment,  by  an  unprivi' 
leged  claim  for  an.  accommodation  dtaft  drawn  on  the 
debtor  by  the  insolvent,  prior  to  his  insolvency,  said  draft 
maturing  only  after  the  abandonment , 

**Oonsiddring  that  the  rights  of  creditors  and  debtors 
are  finally  settled  from  the  moment  of  the  judicial  aban- 
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"  ^'<>n«idering  that  defondint  hath^f.il«^  / 
plea,  to  .aid  octiou.  doth  dIamL  ?h  .  ***  P"*''*  *^ 

••  Considering  th.^t  the  Z^ZV     """** '       ' 
the  material  dfe^t/on.  ofth^T/d'  T  ""^"^  ^'^^^  ^'^^"^ 
that  the  amonnt  Of  $215  L„l  ^^'^  r^'^"  *"**  '^'^'^^ 
to  said  estate,  at  the  time  of  7hfl  ""f/  ?""  ^^  ^«^«'»<^--t  " 
demand:  *  "l^ ****  ^ ""*«"<>?  o^he  present 

,. ''^"■*^«"nfir.  nevertheless,  that  it  Ha.  K-. 
that  defendant  is  entitled  to  .  crLitof  taVl^^'*  '^'"^"^ 
goods,  a.  admitted  anH  shownTl      ?f^"'^'"'«'«'^ 
by  said  Mr.  JamecOnL  7^  r  ^/  -tatement  farni^Hl 

insolvent's  ledger  ~th„. 7^      "^  ^^'^^  ""^'^^  ^  »^- 

au  action  US.'S^.^^^^^^^^       <»«^eAd-t  I  i„ 

'il/i«i/«-A.'iifadWi,atto«,«v    /"'^J^^'**  ^«'- Pl«intiffi,    ' 
~4IL.l  .I^Jfe  -T^"  '"T*Jf»  ^o'  Plaintiffi,. 
^^  J       •  •t^oJ'ney  for  defendant,  •      j" 

■■  '^  p         '  '  .       . 

'  \  ■      . 

■    ^)     ,  '  ■  '    ■ 


ii 


*       t, 


■^ 


nd  debtors 
lioial  aban- 


■-4^r 


-^  IF  :,■••■ 


:U    ir. 


/: 


182  MONTREAL  lAW  B15|OBTS.  ^x 

June  28, 1889. 
-^  Coram  Tait,  J-  .\ 

Dame  CECILIA  SIMMONS  et  vib  v.  ELLIOTT. 
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,  Lessor  and  Lessee — Obligations  of  lessor—Arts.  1613,  1614, 
1641,  C.G. — Damage  caused  by  fail  of  leased  gretnises 
'     -^Art.  1655,  C.G. — Married  Woman — Aption  for> 
,  personal  injuries. 

Hkld  :— In  aa  action  brought  by  H  married  woman  in  this  province,  it 
will  be  presumed  that  she  is  common  as  to  property  with  her  hus- 
band, in  the  absence  of  proof  of  her  matrimonial  domicile  or  of  the 
law  which  regulates  it 

2.  (Following  Wcddrm^  &  White,  M.L.B.,  3  Q.B.  375,i  A  married  woman 
common  as  to  property,  may  bring  an  action^  in  her  own,  name, 
authorized  by  her  husband,  for  personal  injuries. 

8.  The  owner  of  a  building  is  responsible  for  daiJiiiees  caused  l^^ijlie 
falling  or  giving  way  of  a  portion  of  it,  where  the  accid^t  occurs 
either  from  want  of  repairs,  or  from  a  defect  in  its  constrtUBtion. 

4.  The  obligation  of  l^e  lessor  towards  the  lessee- is  similar  to  ^at  of 
the  owner.  ^     ,,  • 

>«5 .  The  wife  of  the  lessee  is  entitled  to  invoke  the  conditions  of  the  lease, 
or  the  obligations  arisi^  from  the  relation  of  lessor  and  lessee,  in  an 
action  for  pereonal  injuries  suftered  by  her  from  the  defective  condi- 
tion of  the  leased  premises.  .  \ 

Tait.J.  : —  \  ** 

The  female  plaintiff  seeks  by  this  action  to  recover 
damages  suffered  by  her,  occasioned  by  her  falling  off  a 
gallery  of  a  house  leased  by  her  husband  from  defendant.* 
She  describes  herself  as  separated  as  to  property  from  her 
husband,  and  he  is  made  a  party  to  the  suit  as  authoriz- 
ing, her  for -the  purposes  thereof 

She  alleges,  in  substance,  that  she  was  married  at  St. 
'John's  in  the  Province  of  Newfoundland,  without  ante- 
nupjtial  contract,  and  that  by  the  law  of  that  province  she 
isseparate  as  to  property  from  her  husband ;  thftt  in  Febru- 
ary, 1888,  defendant  leased  to  her  husband  for  his  use 
and  the  use  of  his  wife  and  family,  the  dwelling  house 
known  as  second  floor  of  east  side  of  building  No.  693,  , 


I.Agau^efiere  8treet,"orwhfch  detiendant  was  and  still ir 
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the  .pp™«h  ,„  ,^:  i^^Hv  *"".  '"'*■<"=  ""' 
up  from  the  y„d  io  frZ.n  .  7,  """"»■  '"^8 
the  front  of  the  bu^rat*.  W^uf^.  "*^'"''8  »«"»' 
f^m  the  ground  th»t^fl^^«^'  f  '"'-ty-Sve  feet 
thele™,  L  i«  fori  rdl^.'ff"!;^"'-  «««.,  ""^ 
Pymg  thereunder)  the  f^ate  dwIT  '^/'""'J'  o"™" 
the..id  gallery,  ^hen/n^X  C^.f^f^"""*  "'"'' 
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'  '»e"th;-';;irniZ«ridd '""  '"'"""-^  --» 

w..  owing  to  hi,  negSu^oT  *"■««"•»»  ^  "J«t  herfall 

sprain  of  the  ankle  ,mS,f    i     •         ^  '  *^***  ^'^^  »  severe 
.     -d  ,eri„„;  .^^i  trC!"  l'"'  "■«"  -"d  b^k. 

<»«.». ..  wen  „ .  jr  "11*1  kT  rifi  rT 

was  incapacitated  from  oerformirl  if    u  '    I  ^^^""^  *^* 
and  is  obliged  to  wl  wiT    ^.  f  ^'^"''^^^^  d'^*^««. 

have  to  nsf  for  Ihr^t^  W  rr^""'  T^'°^  «^^  ^"'^ 
never  regain  tho  ,  .     ^®'  ^*^®'  «"d  that  she  wiU 

t.1108.,5  .ndoi.i„:',to™ltr^"=^''°-  "'•""*^«^       * 

guilty  in  m«.n,r  «d  f.™rlu^'"'ji'r'.K'"'  "  ""' 
he  «.,.,  if  .he  angered  any  d^m^lC  ^  t^  'f^"* 
o«u.e  of  the  accident  J^d  tSt™.'?"^' ""> 
negUgence.  sunered  through  her  own 

Ie.»d  thTnX^irtS? It,™''  •'^•'"  •dmit.th.th'e 

-of  himaeX't^^ei* i^Zr  ^JT"""  ?f  *" 
to  deliver  them  in  „««^     ^       wpiiy,  that  he  was  bound 

>iaetotqne«tiontobecnn.M,.^;,x.     ■  ,  ■ 

rl-W  .0  .ne.    She  ^ty  ^eg^lST^^;^ 
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married  in  Newfoundland  j  that  by  the  law  of  that  pro-, 
vince  she  is  separated  as  to  property  from  her  husband. 
She  has  m&de  no  proof  of  either  of  these  allegations,;  and 
she  must,  therefore,  be  considered  a^  being  in  community 
of  property  Wi'i|;h  her  husband.  Vide  Brodie  v.  Cknoan,  t 
L  C.J.  96 ;  Rogers  v.  Rogers,  8  L.C.J.  64 ;  aft.  6,  <J.O.)  This 
being  the  case,  has  she  a  right  to  institute  an  action  with 
the  authority  of  her  husband  to  re(5over  damages  for  per- 
sonal injuries  ? 

In  the  case  of  Waldron  Sf  W^ite  (M.L.R.,  8  Q,B.  876)  a 
judgment  of  ^e  Superior  Court,  Montreal,  by  which  the 
appellant  Wararon  was  cpndemned  to  pay  her  mother,  the 
respondent,  ^00  for  slander,  was  confirmed.  In  that 
case  the  respondent  (plaintiff  in  the  court  below)  alleged 
that  she  was'  marri^  in  Ireland,  and  was  by  the  law  of 
that  country  sej^arated  as  to  property  from  her  husband. 
She  proved  the  place  of  her  marriage,  but  did  not  prove 
the  law  of  Ireland.  According  to  the  report  of  the  case, 
the  point  was  specially  raised  in  the  Superior  Court  that 
the  respondent  had  n|^  right  of  action,  but  Ifiat  it 
belonged  to  the  husband  as  head  of  the  community.  The 
judgment  does  not  refer  to  it.  In  appeal  it  was  again 
urged,  and  authorities  cited,  and  it  was  answered  by  the 
respondent,  \«ilo  cited  Art.  200  of  the  "  Coutumfe  d'Or- 
l§ans,"  which  is  as  follows  :  "  Femme  mariee  petit  inten- 
"teret  poursuivre  en  jugement  sans  son  mari  I'injure 
"  dite  ou  faite  k  elle  ;  et  aussi  pent  6tre  convenue  pour 
'•  I'injure  qu'elle  aurait  faite  ou  dite  k  aucun."  Also  Art. 
It6,  C.C.  7  Pothier  de  la  puissance  du  mari,  pp.  24-25. 
The  Court  of  Appeal,  as  far  as  the  report  shows,  did  not, 
in  confirming  the  judgment,  allude  to  this  point.  There 
•can,  however,  be  no  other  conclusion  drawn  from  the 
report  than  that  the  Court  of  Appeal  recognizes  the 
right  of  the  wife,  in  cases  where  she  sues  for  damages 
for  personal  wrongs  and  injuries,  to  sue  in  her  own 
name  with  the  authority  of  her  husband  even  when 
she  is  in  community  with  him.  Such  right  is  not  incon- 
sistent with  Art.  176,  C.C,  which  only  deals  with  the 
apthoiity  of  the  husband,  vyhich  Itfs  b€>en  given  in  this 
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h.r,!ri«n«.e7tW  frl  ^?t*"  P""«"""y  offered  by 
defendant  is  ~.^„.n!i        /     ?"  ''"'""^  «'■'«««■.  «"« 

-  '-■  defect,  and  "fanlts  in  tl..  .iT^      .     '^'*  "«""»'  Jl 
gives  an  «ti„n  to  h.^„  ^*  '°"°^-    ^"^  A^*.  1641  (8) 

within  ai,  w«k,  the  S  f  V  °"  *""  *"•  J""'-  "'Ari. 
the  P«»f  tto  ttle  ^"^  ?;*  '"P'"°«*-  "  "'"Iti  from 

.ud  ?~t:^r„tL'3"i,[xrr"'"'' 

Its  supports,  and  seeiiKr  ),„™.         ??  *  *»"""y  "d 

.fter  p™LrioTw«Zen   thr    .'r"'"'  '«'?'«"«» 
m»t  have  been  T^.^^  ^J  ^rZ  "7.°'  ""  '""■■« 
•s  .t  the  time  of  the  .^mI     ThTdl^r^^r  ' 
premises  were  let  fnr  fl,.  "'""""dwt  admits  the 

wife  and  faluy  .nd  ifhinT.^    V"  T'"  P'"^"*-  '«  . 

nghi  in  this  ^"iVnvrt' xt::^  ^i:ir  "r  • 

d».«esforthe^o..tionoftheoC^;;:^i:;t:     • 

thedam.^°:i':^f '^^;'*»f  "  »"*«  '«'P<'»»i''l«  for 

eonslniction.  iTZtL^it^  7T^  ^^  ^  '^ 
absolute  min  Wa  bXtg  T^  "a  .^T ^l,"^*^"' "» 
I-eoaTOofitsimDoptanM  i.  ™'''?P«°"""v^«»M'tioned 

»mMrt,.Tt  im.No.in.5i^„„L  ^^''^'^jw*  Ur- 
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art.  1886.  p.  288;  Sirey,  Reo.Gen.,  1871s  part  2,  p.  264.    I 
assess  the  damages  at  |500. 

The  judgnJieiit  of  the  Oourt  is  as  follows  :— 

"  The  €ourt,  etc / 

"  Seeing  that  the  female  plaintiff  authorized  by  her  hus- 
band seeks  to  recover  from  defendant,  damages  for  per* 
sonal  injuries  suffered  by  her  through  falling  off  a  gallery 
attached  to  a  dwelling  house  leased  to  her  husband  by 
defendant,  owing  to  the  railing  of  said  gallery  being 
rotten  and  insecure ; 
■'  "  Seeing  defendant  pleads  denying  the  allegations  of 
plaintiffs  declaration,  and  alleging  that  if  she  suffered 
any  damage  she  was  herself  the  cause  of  the  accident  and 
suffered  through  her  own  negligence  ;  ^ 

"  Considering  t^at  it  is  proved  that  on  the  16th  of  Feb- 
ruary, 1888,  defendant  leased  to  the  male  plaintiff  the 
premises  in  question  for  one  year  from  the  1st  May  then 
next,  by  written  lease  herein  filed  ;  that  defendant  admits, 
by  his  affirmative  answers  to  plaintiffs  second  and  third 
articulation  of  facts,  that  he  leased  said  premises  to  the 
male  plaintiff  for  the  use  of  himself,  his  wife  and  family, 
and  that  he  warranted  and  declared  them  to  be  in  good 
order  and  condition  ;  \ 

"Considering  that  the  male  plaintiff,  his  wife  and 
family  entered  into  occupation  of  said  premises  under 
said  lease  about /the  said  1st  of  May,  and  that  on  the  6th 
of  June  folloW^ing,  while  female  plaintiff  waff  in  the 
gallery  of  sajd  house  hanging  out  some  things  on  a 
clothes-line,  the  railing  of  said  gallery  and  posts  support- 
ing the  same  gave  way,  owing  to  their  being  insufficient- 
ly and  insecurely  fastened,  and  the  woodwork  being 
rotten  and  decayed,  and  she  was  precipitated  a  coinsider- 
'  able  distance  into  the  yard  beneath,  fracttiring  the  bones 
of  her  foot,  by  which  she  was  unable  to  put  her  foot  to 
the  ground  for  two  or  three  months,  and  was  for  a  long 
time  unable  to  attend  to  her  household  duties,  and  suffered 
great  pain,  and  will  continue  to  feel  the  effects  of  said 
fracture  for  a  long  time,  and  was  put  to  considerable 
'■  expense  for  medical  attendance,  and  that  thp  Ctonrt  is 
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justified  in  a^sing  the  loss  and  damages  suffered  by 

fflSo'of"'''    •"**''  '''"^'  "^^  '"^  accident,  at  the  sum 

•'  Considering  that  said  female  plaintiff,  although  she 

W  rri"^*^*  '^'  ''  ««i^"**«<J  ««  to  property  from 
her  husband,  is.  nevertheless  entitled  to  institute  the 

Whiie,  M..L.R,,  3  q.B.  p.  31 5);  ^ 

■r^^"  Seeing  articles  1618,  1614  and  1641  (8),  Civil  Code, 
and  considering  defendant  was  by  law  and  the  terms  of 
said  lease  bound  to  deliver  said  preinises  in  good  order 
a^d  condition  and  is  obliged  to  warrant  the  lessee  against 
jl  defects  and  faults  which  prevent  or  diminish  Us  use. 

^a8ed,a8  defend^ant  admits,  as  ..dwelling  house  for  the 
male  plaintiff,  his  wife  the  female  plaintiff,  and  his 
lj«ni  y,  and  that  female  plafntiff  is  entitled  to  invoke  the 

1^/1  T;r  Kr  ""^^"^  ^^'^'^  ^^^"»  ^«^«^dant  for  vio- 
la ion  of  the  obbgations  arising  therefrom,  o^  from  the 
relation  of  lessor  and  lessee ; 

••Considering  that  said  accident  happened  within  six 

weeks  after  plaintiffs  took  possession  of  said  premises,  and    ' 
that  It  results  from  the  proof  that  the  said  railing  wU  in 
the  same  condition  at  the  time  such  possession  was  taken" 
asit  was  at  the  time  of  the  accident,  and  that  if  defendant 

inl^^7!r1'"^  '"^^'^^  *^  ^"""^  ""'^'^  '^"d  conditio^, 
nstead^^of  delivering  it  in  an  unsafe  and  insecure  condi- 

tion^aid  accident  would  not  have  happened  •  / 

••^Considering,  therefore,  that  defendant  is  'respon/iWe 

un4er  said  lease,  and  as  lessor,  for  the  loss  and  damage 

so  suffered  ^y  female  plaintiff ;  •^»k« 

••Seeing also  articles  1058  and  105$  af  tile  Civil/code  • 

L,  ^?"«^^t"''^  i****  «^»?«  <^«  *te  negligence  of  defend- 
Mt  the  railing  of  said  gallery  was.  at  the  time  of  skid  acci- 
dent,  in  an  ifiisafe  and  insecure  condition,  arismg  from 
age.  and  want  of  proper  repairs  which  defendant  should 
have  made  before  delivering  said  premises.  anS  that  said 
j!rllj!f..iT  *^^  ''^''*^*  ""^  ^"^"^  negligencr..nH   fW^r 
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and  damage  occasion&d  female  plaintiff  bv  said  accident 
(Sirey,  mi,  part  2,  p.  264) ; 

"  Gonsidering  that"3eTendant  hath  noi  established  his 
plda  that  said  accident  was  the  fault  of  female  plaintiff; 

"  Doth  adjudge  and  condemn  the  said  defendant  to  pay 
to  said  plaintiff  Dame  Cecilia  Simmons,  the  sa^i  sum  of 
|600,  with  interest  thereon  from  this  day,  Wd  c^b  rfw- 
traits,  etc." 

Judgment  for  plaintiff. 

Maclaren,  Leet,  Smiify  Sr  Smitht  attorneys  for  plaintiff. 

M.  J.  F.  Qutnn,  attofney  for  defendant.  } 


[In  Review.] 


December^!  1888. 

Coram  Tasohebeau,  Wubtele,  Tait,  JJ. 

MEYER  TRESTER  v.  HE^ftY  TRESTER. 

-Ooods  consigned  as  samples  to  tm  market — WluU  con- 
stUutes  acceptance. 

: — ^That  where  goods  are  forwarded  without  order  from  the  con- 
kignee,  but  along  with  goods  ordered  by  him— the  object  of  the  con- 
a^gnor  being  to  test  the  market,  the  evidence  necessary  to  establish 
Bptancel  by  the  consignee  most  be  much  clearer  and  more  positive 
thkn  if  the  goods  had  been  consigned  to  order  in  the  uitual  way.  So, 
where  two  cases  of  acoordeona  were  consigned  without  order,  but 
amangst  other  goods  ordered ;  and  the  consignee  paid  tlie  freight  bill 
upon  the  whole  consignment,  but  complained  of  the  price  and  quality 
of  tha  acoordeona,  ^d  declined  to  accept,  unless  certain  deductions 
irere  inade  for  broken  articles  (which  oflTer  Was  not  accepted  by  the 
'  oonsignor),  it  wastteld  that  the  payment  of  ftwight  and  the  opening 
of  the  cases  were  not  sufficient  to  constitute  acceptance  of  goods  not 
specially  ordered.  ' 

The  casA  was  inscribed  by  the  plaintiff,  in  Review  of  a 
judgment  6f  the  Siiperior  Court,  Montreal,  (Davidson,  J.), 
June  28, 1888. 
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Davidson.  J.  (in  Superior  Conrt)  :— 

Dle?d!^*%*h"r"  1'*'"""'^;**  *'^'  1268.28,  the  defendant 
from  Dl^^^^^^  '"  '^"  month  of  January.  1887.  he  ordered 
m^K  i  •  ""'y*"^  °^  ^"**"«"  »»  Hambi^rg,  certain 
tTl  mto^m  T^"!?"*^  V'J"  "'^PP^"»  ^"'^  olS^^'charges 

tTlV  ^  *  *^  ^^'^  ''*""  consignment  plaintiff  shipped 
to  defendant.  6n  approval,  tv^o  cases  of  merchanTse 
numbered  1687  and  1688.  which  defendant  declares  he 

Senai^h^      •'''1*'"^'"  back  with  his  action ;  that 
IUaa    Z^"'  .?•  ***"'"  ^""^  ^'«««  amounting  to  |fi2.80 
and  deduc^u.^  this  from  $112  (469.66  marks),  leaves  a 

belore  HctiOi^,  and  deposits  with  his  plea. 

cases  were  dnllf  °"  •***'/"*  ^^^^^^^^^^  ^^^'  *^«»«  *^o 

tnat  on  the  imh  June,  several  months  after  their  receiot 

86  7rmaV'r""'  ^"*""^y  *«  '^^  ^'««f«<l  oveivrz^f 

wWK^w  r'"^  ^'^  ^'^'^^^^^^^^d  balance  of  ♦26?.26 
which  plaintiff  now  offers  to  accept. 

nJ  /  7^^*\"«"«  "  practically  limited  to  the  question  • 
Did  defendan  accept  the  two  cases  which  he  uow  puts 
at  the  disposal  of  plaintif?  ^ 

i«ft?r^"*?^'*^!?*'^  °P^"*  ^^*^  *  ^«*te'  dated  6th  April 
of  t  W  ""  ''^'T'^*"  ^/^"^*^*'  ^'l^"-^  of  the  shipment 
"mt^h  T'^^TJ:^"""^'  "»^  »^«  *dds:  "lalsoha^e 
"  1^8  tw^n      "'  '  ^""^  y^^  ^^^«^««  of  Nos.  1687  ^d 

"a^ilty^^^'li"^"*^"  '^'^'^"-     The  accordeol  .^ 
"  th^tT      I'^J^''^  ^^  ""y  ^*^r  f"«^^'  ^*»ioh  proves 

'^v^lhlT  ■    '"  '"^''  ""^ «^^  *««^  occasion tisend' 
you  those  two  cases  as  sampl^^'  >^ 

^  The  five  cases  arrived:  at  MontwM  and  formed  two  ^ 
parate  items  in  a  single  bijl  of  lading  <»  ^^^  se- 

•8ta^ml'*^f  ''^^*^'**"  PWntiff  ,S^in  wrote,  giving 

of  lo3     T'*''*^"'^  '^"™^  •*  '^'^l'^^^^  ii  his  fav 
°*  1088m  marks.  >  The  defendant  ateerts  that  h«    ' 
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procnro  tho  original.  Plaintifl>  attorney s cabled  for  infor- 
mation and  filed  a  declarationi.  stibtipig  that,  "  although 
"  due  search  has  been  made,  iV/letter  from  tho  said  de- 
•'  fendant  of  the  9th  of  May,  im  cotlld  b«i  foui^^  and 
"  that  he  had  no  knowledge  of  any  apci|^;  letter."  Mr.,  Bbyco, 
a  m0{chant,  however,  swears  ithat  ^^  was  present  on  or 
iboi^'^tlie  9th  of  May,  M\Wid  defendant  enclosed  iiikd 
posti^  a  letter  of  which  his  exhibit  8  is  a  copy,  and  i 
am  disposed  to  accept  thisjas  being  in  fact  the  copy  of  a 
letter  posted  by  defendant  on  that  date.  It  is  a  reply  to 
plaintiiTs  lettersM  the  ^ih,  9th  and  12th  of  April  (the 
two  latter  not  produced) ,yand  of  an  invoice  for  "2  cases  of 
consigned  acc^ipfions/'  /  He  complaiiis  of  their  quality 
and  price,  says  paft  qf  tUem  are  unsalable  here,  and  adds : 
"  I  have  never  asked  ypn  to  send  the  two  cases,  you  will 
>'  please  take  notice  tnat  I  will  have  nothing  to  do  with 
"  this  consignmeni,  and  that  the  go6ds  remain  here  en- 
*'  iirely  at  yout  pwiy  risk.  Please  let  me  know  whether 
t*  or  not  you  wiBh  men  to  dispose  of  the  goods  at  a  reduc- 
'*  tion  ;  in  the  mef^time  they  remain  at  your  disposal  as 
"  befbre  metttioifd 

Admitting  this  as  a  bond  fide  letter,  and  had  defendant 
stayed  his  hand/ here,  his  position  would  have' been  im- 
pregnable, for /plaintiff  does  liot  pretend  that  the  two 
cases  were  ordered,  or  sent  9s  other,  than  a  venture,  or 
that  defendant  can  be  held  except  iipon  acceptance  by 
him.  But  defendant  is  not  silent,  and  on  the  16th  of 
June  proceeds  to  acknowledge  plaintiff's  letter  of  the  9th 
May,  in  a  mshion  tQatf  gives  his  consignor  a  meftns  of 
attack.  It/ is  a  conft^j^  akd  ungrammaticiJ  production 
in  Q-erman,  which  ]lia#|^ven  the  translajtor  some  trouble 
to  put  into  Englis)^i;^!i|^(S{i,c^ng  it,  with^great  oAl«,  I  am 
not  able  to  find  it  aiiiotm#  t(f'  an  acceptance  of  iilie  two 
cases.  Plaintiff's  statementjbf  the  9th  of  May,  ihows  a 
balance,  inclusive  of  the  two  cases,  of  1088.81  marka.  In 
defendant's  letter  of  the  16tn  Qf  June  there  is  nowhere 
any  admission  of  liability  to  this  extent.  He  complains 
of  six  broken  occordeons  vm.  of  ikncy  prices  being  charged, 

«ho;wiBg^fa&:dedact 
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hi.  «.w„  to  p.i'u"„rjr^r"Tr.t  r:?'. 

Jane  he  advimd  drewin.  ft,,.  ,!,„,,,         ""  "■"  *'•*  "' 

d«.l  «|Wd,  and  tC'S.^L'n'.i""  ZZol  '"T 
mg  pUimira  di.pofMl.  warehoM,  swtit- 

whiehheo^Tofel;;:-  °""  "'»•'«'•  delivery  f*„ 

In  the  Hrel  plK,„  th,  freight  bill  wu  „no„  .k       ... 
con.,gament  of  five  c«,.  and  cou  d^!^  h?°.  t"  ."'"'''' 
in  the  second  it  wa.  onWK„  ""?"■.■">'  '•«  divided,  and 

tM  he  o.n.dlreJln'e'Lfo^rr'''?  "''''«  "^ 
holding  of  a  nnmber  oJ  .ampU^n  hf.",?  ?"■*■     «•"» 

te.t  the  market,  did  not  c^Zitlfend!nf°^;'T  "  *» 
CMe  need,  mnoh  stronger  Zrfif  ^hejpl„nti(r. 

b.rg«n  than  if  the  go^  h^  """P'"?"  "'  "w 

order.  He  c«.„o.  bfwer^l/r  wtk  3 'T""" 
«>nTertinJoa«,le»con.ignmentof.rri  ^'7°"'^'""'" 
own  convettienoe  and  at^^Xn  "TT'° ''"'"• 

-t  on  the  par.  of  defendan  aZn"^^'^  ZlT'  """ 
assent.  «»uuuui.ing  to /an  exprefp 

paid  forp,.inlirrrn.rtltr:„tZ,'Ut  ^'!^' 

pCifl-a  ^In  Jh  1,,!°  "  '"«"«:'  '»  •  *™i«'l  of 

The  judgment  of  the  Superior  non,f™     •    .^    . 
ing  terms:—  °"''®"®' ^^^'^^  was  m  the follow- 

'"  The  Court,  etc -  ^  ^ 

clai^fs'^*  *''  ^'""*"^  "^y  ^^«  -«?-of  assumpsit.  ^ 

"  Seeing  the  defendant  Dlead.  (k.*  •    .i  i 

J™n.rjr.  ISSXheorfered  frJm^^Jf^  '"  ""  "■•»«»' 

Pippin*  »d  oLr  «h^.r  m  .^~«i:;^ 
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defeiidanl  hM  paid  all  but  400. i^  ;  that  with  thu  iiamH 
conHiguiuont  plaintiff  Hhipiwd  the  defendant  on  approval 
two  cases  of  menihandise,  numbered  1687  and  1088. 
which  defendant  declares  he  never  accepted,  but  held  at 
the  risk  of  plaintiff,  and  tenders  back  with  action  ;  that 
he  paid  charges  on  these  two  cases  amounting  to  |5S.80, 
and  deducting  this  from  1112  (469.i^  marks),  leaves  a 
balance  of  169.70  which  he  claims  to  have  tendered  before 
action,  and  deposits  with  his  plea ; 

'•  Seeing  that  plaintiff  auHwers  that  said  two  cases  were 
duly  consigned  to  and  accepted  by  defendant;  that  on 
the  16th  of  June,  Several  months  after  their  receipt,  hv 
made  objections  on  only  the  alleged  overcharge  of  86.i^A, 
leaving  an  acknowledged  balance  of  |260.25,  which  plain- 
tiff now  offers  tp  accept ;  i 

"Considering  that  the  whole  issue  between  the 
parties  is  practically  limited  to  the  question,  Did  the  de- 
fendant accept  the  two  cases  which  he  now  puts  at  the 
disposal  of  plaintiff;  ^ 

"  Gonsidering  that  by  plaintilf*s  letter  of  6th  April, 
1887,  whereof  defendant's  exhibit  No.  (1)  is  a  copy^he 
.   writes  as  follows  -.—[See  letter  quoted  in  opinion] ; 

"  Considering  that  the  five  cases  referred  to  in  said 
letter  arrived  at  Montreal,  and  formed  two  separate  items 
in  a  single  bill  of  lading  ; 

"  Considering  that  plaintiff  agaia  wrote  on  the  9th 
(plff.*s  exhibit  A2)i  enclosing  statement  of  account  show- 
ing, inclusive  of  the  two^cases,  a  bailee  in  his  favor  of 
1088.81  marks ;  ^  ".      _- 

"  Considering  t;he  evidence  of  John  R.  Boyc^i  »  witness 
examined  on  behalf  of  defendant,  discloses  that  in  the 
said  month  of  May,  defendant  also  wrote  and  posted  to 
plaintiff  a  letter  whereof  defendant's  exhibit  No.  8  is  a 
copy,  and  that  in  the  said  letter  he  acknowledges  the  in- 
voice for,  two,  cases  conngned  accordeons,  complains  of 
th^t  qtialitir  and  price,  says  part  of  t|[$m  is  unsalable, 
'  refuses,  to"  hive  anything  to  do  with  ^hem,  and  informs 
plaintifl^  that  they  remained  here  entirely  at  his  own 
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"Oon>id«ringthHtd«Hmduiit.oii  the  10th  Jnii«.  furthrr 

tion)  wh„h  pl..ntiir  wrongly  prutondn  c«nt«i,.H  «« 
«.x«pU,uo  oftho  «aid  two  oa««.:  and  tl^t  -aid  letter d,^« 
not  «lm.t  liability  to  th„  extent  of  the>i  J  Z^Z 
to  b.  .h,rged  by  piainliH-  for  «aid  two  eLn  .  «u  the!.o„. 
t  »ry.  that  whor.a.  Ihn  halau..  duo  plaintilf  «..ording  to 
h.«  pr,oe«  ,«  1088.81  ,„ark«,  dolondant  i.  only  willing  o 
tuko  them  at  a  reduction  of  45M  marlcB.  leaving  1042  88 

forbut'f'    r^"''"'*"*  '"  ""^^»»  plainti««hoSlddraw 
for,  but  plaintiff  nerer  thereto  consented  ; 

Considering  that  defendant  never  eiprewed.  nor  did 
any  act  to  show  willingness  to  accept  said  t^o  cases 
unless  a  reduction  of  45.98  marks  were  allowed  to  hTm 

that  plaintm  de<aares  ho  is  ready  to  allow  the  saihe ; 

freicS?"nf  ?f  •  ^  *^  ***"  P*y^"«"'  ^y  ^«''«nd«nt  of  th^ 
freight  of  said  two  cases,  that  he  could  not  hav.  obtained 
dehvery  from  the  ship  of  any  of  the  cases  mentioned    u 

Jh:  t^rt^:^!:^  "*^^"  ^^^^-^  '''^''  -- 

Zn  toil  ^K     "'/^'  '""*^"*«  «^  «*^d  *^<>  «•«««.  and 
salable  here,  without  such  acts  operating  m  acceptance       xi 

^rltthe^d^T^^         P^"*'  "*^  ""^P^y  -  Ses'^ 
Tnse^^nt^  consignment  without  proof  of  some  express 

wl?'*"*^*^"/  **"**  *^"  ""^  *^«  «"««  ^^''^  stored  in  the      * 
warehouse  of  Samuel  W.  Boyd,  on  the  6th  of  July  1887 

alrSe^temblr:    '"^T *-»  ™  <>nly  inatUuted  on  the 

account  is  1112,  and  that  from  this  the  defendant  is  en- 
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titled  \o  dil«4 1  froight  aiul  >  liarKi'ii  |>4d  for  pUintiffi 
nHOunt  on  naid  two  »••«••.  iimouiiUn^ii^Jo  152  J|i5,  lonvliig 
a  halMticu  of  |A1)  7<)  whi<  h  h«  duly  toita«^4  b«foni  avtion. 
arid  httli^  do|)ONitud  Iho  hamo  with  his  pluA; 

•'  Uoth  d4Hliire)|iid  ac^judgo  iiaid  tender  gockl  and  iiulH- 
cJent,  and  dolh  dimniwi  th«  plaintllPii  action  with  ooeU. 
ilittraitt,  9tti:*  '^ 

The  aiiovo  Judgment  wan  nnanimouHly  tfl\tm*!id  hj^/tU^ 

Court  of  Review.  _tM    '«^  ^ 

^  Jiulgmont  con" 

L  Carter  Sf  Ootditein,  attornuyii  for  plaitttitl'.^ 
C.  H.  Stfijfhgiu,  attorney  for  defendant. 
(J.K.) 


.4     » 
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[In  Review. 1  i 

April  28,  1880. 

jBTTfi,  WlTRTEIiE,  DAVIDSON,  JJ. 

AMERICAN  LAND  CO.  v.  YATES  et  al. 

'       aAUDEY  v.-aAUDRY. 

BULGER  ET  ux.  v.  BULGER  et  al.     ^ 

Procedure— Review— DepofU— Art.  497,  C.  C.  P.— Defend- 
ants uniting  in  one  inscription— Petitory  Action. 

HaLD:~l-  BevenU  dafendanti  may  ioioribe  in  Review  by  on*  iiuoription, 
though  Ihey  pleaded  (eparatelyta  the  Court  of  flitt  initance. 

2.  In  such  CfUM,  tliey  are  only  obli^HbjIbf^  single  deposit  Ui  Revi^- 

8.  If  the  Jindanta  have  pleadeyiM|i|i»d  the  n^a^inetHm 
In  Review,  he  is  obliged  to  4|HP^|R  depoaitWeach  oontea- 
Ution,  unless  the  defendantfTSro  united  in  a  single  appearance 
befon  the  CXmrt  of  Review,  In  which  case  only  one  deposit  is  neces- 
sary. .''.■,'.•■■ 

4.  In  a  petitory  acUon  a  depoait  of  forty  dollars  is  reqairsd,  whatever 
.  nay  be  the  amount  sought  to  be  recovered. 
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!h  of  these  oases  comes  up  on  a  motion  to  compel 
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In 
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th«  ln«.  rihlBg  p,irty^#||o  with  €^^^K^  A^H  tiidliy  oii«       ••i 

inicripdon  nuiitl  »  rmiMon  of  Ihe  jndgiu<.i,i  .(.mplftin*^  »-A.ii. 

of~to  mako  •  doublti  dopoHit,  Hevinff  Uifttilio  a«leiia«iU      ^""^ 
.  pl.jd.,d  «,,.ar«U,ly^      f  '  ^,        ^    ., 

U  II  wull  thut  tha  qnoiflon.  wfcf.h  k rmi  oT infr.'nuuht 
oconrrono«.  .hould  b.,  wttlod  with  iom«  <legr««  nf 
d»rfinitcn,.i,«.  Art.  407,  0.  ll.  ,.„«cU  th«t-^.^w  cannot 
•beobtainml  iwilil  »h«  |mrty  <lMmtt,,dinff  it  ha*  dej.<i«iM 
In  the  omc«  of  tho  |)Co^houotary  rtf  thn  Oourt  whioh  ron- 
,  dennl  th«  judgmmit  a  nam  of  |20.  if  ih.v  ainonnl  of  |h«i 
•mt  do««  not  «ice«d  |400,  or  of  #40  if  it  «iceed.  #400  or" 
11  it  bo  a  real  action.  * 

^In  S/zrW  */  a/;  4,  Bohidimx,  12  f.  C.  /.  m  (1»«8),  ono 
of  the  appvllanta'  had  pleaded  that  he  had  not  rm.,ived 
value  for  the  note  «ued  apon,  andthe  other  lly  a  separate 
defence  that  his  endorsement  was  a  fori^t^ry.  Havinir 
been  beaten,  they  joined  in  one  writ,  and  it  wnaheld  good 

I    i^  ^^i"'"  '^"""^  '"  ***"  '**'"  «''  *  »»«»>««  that  they 
should  hSfR  taken  separate  appeals.    The  same  Court 

enJnaim      I  ^''''t^^'' '"  ^""^  *  ^•"'  «  '^«  ^ews. 
299  (1880),  where  tlw  appelant  had  filed  two  oppositions 

m  tHCourt  below.  one^cUiming  part  of  the  proi^rty  by 

J^n«^t»tJe.  and  the  other  claiming  the  balance  by  pother 

At  Quebec,  it  is  the  practice,  where  defendant*  have 
pleaded  separately,  to  oonipel  the  p*laintiff.  if  he  li  the 
inscribing  party,  to  make  as  many  deposits  as  thei*  are 

?lTi?  t  7"'«'**"«"«'  ^'^^^  V.  P«Tw..  7  Q.  L.  R.  819 
(1881),  but  to  allow  defendants,  who,  although  pleading 
separately,  have  been  condemned  by  one  judgment,  to  r^ 
unite  in  their  inscription  in  review.  Vmefumm  v.  Oomd^ 
and  PtUetiw  v.  ^oudulTd,  16  Q  L.  R.  8  (1889). 

In  this  Court  tho  practice  is  not  yet  made  xjertaln. 
In  CW./  V.  BUmin  el  a/..  16  L.C.  J.  166  (1870),  and  Mmri^  ' 
y.Wtlmm  ^econtra,  16  L.  C.  J.  196  (1872),  it  was  held  that 
where  an  msonption  in  review  is  made  by  defendant.  <jtf  ^ 
a^.)udgaH,nt  deciding  at  once' the  merits  of  a  principal 
demand  and  of  an  incidental  demand,  only  one  deposit  ir 
neceasary .    The  reyerso  ^,8  decided  in  Allaire  v.  Mlaire, 
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*M^-  ^    k.  •Ti^B.'is'S-O.  262 f  1886),  and  this  conflict  of  authority 
,3.A.i-«<H3Q.igij|e' mow  striking,  as  the  late  Mr.  Justice  Torrance 
$At  in  all  three  cases. 

•  or  more  pertinent  local  decisions  there  are  thte  follow- 
ing :  Where  two  defendants  had  raised  separate  «;ontesta- 
tions  in  the  Superior  Court,  and  in  Review  made  one 
inscriptiin  and  one  deposit,  held,  that  on  plaintiff's 
motion  Jdouble  deposit  would  be  ordered.  Leavitt  V.  Moss, 
16L.  CJ.T.  166  (1868). 

In  Lacombe  v.  St.  Marie,  15  L.  0.  J.  268  ( 18*71),  the 
defendants,  who  expressed  a  desire  to  continue  separate 
defences,  were  allowed  to  exact  ^epaiate  deposits  from 
the  inscribing  plaintiff.  ■*•  , 

Like  decisions  were  given  in  McNdmeev.  Jones  et  al., 
4  Leg.  News,  102  (1881),  and  the  unreported  case  of  Reed 
V.  PerfaMt.  In  Trmblay  v.  Nolet,  also  unreported,  the 
defendants'  motion  to  compel  a  double  deposit  was 
rejected  on  the  ground  that"*  they  had  re-united  their 
interests  by  filing  one  appearance  .in  Review. 

The  apparent  confusion  of  these  authorities  is,  perhaps, 
not  so  great  as  at  first  sight  appears.    The  Queen's  Bench 
decisions  are  not  largely  analogous,  because  in  that  Court 
the  bail  bopfd  covers  all  costs,  while  here  the  adverse 
party  has  only  the  security  of  a  fixed  deposit.    Nor  do  the 
.  conflicting  decisions  as  to  incidental  demands  come  fairly 
within  the  present  discussion.    We  have  to  consider  the 
question  from  two  points  of*-yiew— the  rights  or  privi- 
leged of  the  attorney  and  the  interests  of  the  suitor.   Now 
the  mandate  of  the  attorney  ends  with  the  judgment 
attacked,  and  r no  continuing  rights  exist  to  be  asserted, 
whether  the  samft  or  another  lawyer- appears.    Therefore, 
this  feature  need  not  disturb  us.    Nor  does  a  plaintiff 
seem  to  have  any  right  to  exact  a  separate  deposit,    ^^is 
demand  is  one  as  against  the  defendants,  ai^d  by  his  one 
original  writ  he  makes .  it  jointly  against  them.    It  ap- 
pears to  us  thit  they  alone,  if  a  single  judgment  be  ren- 
dered, have  a  prima  facie  xi^hi  to  determine  whether  their 
interests  may  lie  best  served  by  uniting  or  again  fighting 


Beparately  ia^Bovioyr>    If  that  right  bo  abuHfld  or  nae- 
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oul  "ri^^'  *^,«  Pl«»tiff  might,  as  in"  other  cases.       m 
w'^Vthru^'^'Pr^'^'^^^-    Thisprinciplecarriesa^unac. 

make  a  deposit  against  each  defence. 

afMn!Tw  ^'''f "'  ^V^«  ^««^  ^^"  »ive  the  details 
anectmg  the  several  cases  before  ufli. 

WUETELE,  J. :—  ' 

«f Tu^S"']**^  ^"""^  **®*"''®  '^^  "«  governed  by  Article  497 
to  twV'.''^"^  ^-«^-«'  ^^  *"  we  h'ave  todo  is 
tm^nl  '^"  -'^''-     The  article  requires  that  a  party 

by  the  opposite  party,  if  the  Court  should  grant  them." 
We  have  only  to  see  what  costs  the  inscribing  party 
mjght  be  condemned  to  pay.  and  we  find  the  marks  to 
gmde  us  to  a  solution  in  each  case  which  may  present 

When  there  are  several  defendants,  and  they  have    * 
^-ed  jnrtheir  defence,  and  the  plaintiff  inscri^  ^^      • 
^feView.  he^^ay  have  to  pay  a  separate*  bill  of  costs  to 
each  defendwit.  and  he  should  therefore  make  a  Cdt 
tosecu,ethepaym^ 

Which  he  may  become  entitled.  When  the  defendants 
/having  severed  in  their  defence,  inscribe  sepanTtely  thev 
Zntiff  \«--l-f -dually  liable  for^osts  to  te 
plaintiff,  and  each  should  give  to  him  the  securitv 
required  by  the  article.    When,  however;  the  ^l^^te  1 

^er  having  severed  in  their  defence,  joii  in  onSS^  ' 

tion.  there  IS  only  one  review,  and  as  there  isLly  one 

lul  .  ?^'!f *'^  '"^  "'^^'T  have  one  bill  of  coS^  alinst 
all  the  defendants,  jointly  aftd  severally,  and  he  isTnse- 
quently  only  entitled  to  one  dei>osit.  ^^'^^onse- 

:■  Jett4 jl:— -  ■-. ■     ■    ,    '       ■-■■■■■.>■/;■ 

LaqueMion  que  nous  avons  d  decider,  dans  ces  tm.B 
causes,  n'est  que  d'une  importance  seconiaircraucTn 

apphquer  soit  dans  un  sens  ou  dans  I'autre.  lea  cons6. 
yiftfiroH  no  pouvtiut  Ctio  bleii  graves.    Cependant  qi^ 
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I  1889..      que  soit  cette  rtgle,  il  est  dfesirable  qu'elle  soit  uniforme, 

I  ,  B.  A.  Lmaoo.  et  surtont  stable,  afiu  que  les  parties  sachent  A  quoi  s'en 

g  YbV<m.       tg^ij     jje  pla9ant  k  ce  point  de  Yue,  je  u'hfesite  pas, 

C  bien  que  je  sois  loin  d'etre  satisfait  de  la  logique  des  pi6- 

I  cedents  citfes,  a  me  soumettre  k  la  rdgle  qui  parait  obtenir 

raasentiment  du  plus  grand  nombxe  et  par  suite  conduire 

le  plus  Mrement  ^  runiformitfe. 
I  Les  arrets  rapportfis  dans  nos  re  cueilsjudiciairesparais- 

aent  avoir  6tabli  les  trois  propositions  suivantes  : 

r-| -  ^  -         j^   Lorsque  rinscriptionv,  en  revision  vient  4e  d^fen- 

deurs  qui  ont  s6par6  leur  defenses  en  Oour  Sup6rieure, 
ces  defendeurs  peu vent  .cependant  «e  joindre  dans  une 

seulp  demande  de  revision  et  ne  fair«  qu'un  seul  4^^- 
L  2o.  Si,  au  contraire,  c'est  le  deijiandeur  quij^«».en 

^tS5«s  rfivfeion  d'un  jugement  qui  a  donu6  gain  de  0j|||r.f  lies 

55 n  defendeurs  qui  avaient  plaide  s6par6ment,  ce  desfljimdeur 

<«^M  sera  tenu  jcl^faire  autant  de  d6p6ts  qu'il  y  a  de  contesta- 

J  ^ions  distinctes. 
^^!!!!  3o.  Enfin^  m6me  dans  le  cas  ^'inscription  en  revision 

par  le  denkndeur,  si  les  defendeurs,  qui  avaient  plaid6 
separement,  se  sont  r6unis  «n  revision  par  une  seule  et 
y       m6me  comparation,  le  demandeur  ne  sera  pas  force  de 
faire  plus  d'un  depot.  ' 

\f'  "  Dans  la  premiere  des  causes  qui  nous  sont  soumises, 

celle  de  la  BrUish  American  Land  Co.  y.   Yate$  et  a/.,  les 
deux  ^efendeurs,  apres  avoir  plaide  •"86par6ment,se  sont 

reunis  pour  demander  la  revision  tB#jugement  qui  a 

porte  centre  eux  une  seule  et  m6me  condamnation.    La 

^  demanderesse,  par  deux  motions  distinctes,  demande  le 

rejet  de  cette  inscription  : 

lo.  Parceque  les  defendeurs  Ayant  conteste  separemeut, 

^  ils  ne  pouvaient  se  r6unit  pour  demander  la  revision  et 

ne  faire  qu'un  seul  depfit ; 

2o.  Parceque  ce  depot  n'est  que  de  |20,  et  que  raction 

^  etant  r6elle,  il  aurait  dA  etre  de  |40. 

Appliquant  a  ces  Djotions  la  premiere  r6gle  etablie  par 

la  jurisprudence,  comme  je  viens  de  le  constater,  nous 
devons  dire  que  le  premier  motif  invoque  pir  la  demaii- 


dereBse  n'^est^pay^onderpoy^^ 
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lSend«  1    r       ^""?'  *™  ^"^  moyenall6^6anB.A,u„dCo, 
fi^!lr/^Lt""",^'  '^^  '^^^  ^«  I'inscription.  nLuf.      ^^^ 

et  la  loi,  dans  ce  caa  (0  P  Q  Ar*  aq>7\       •  Tl     ' 

de  «40     To  ,u«.     T  ^        ',"  ^^^''  ®"ff®  '»»  d6p6t 

<le»40.     La  demanderease  doit  done  avoir  gain  de  cause 

surce  second  point,  m^suivant  en  celalaVatin^^^^^^      • 

r« t  r- "'  "^r-  ^^  P'^^'^"  «-'  -°«  accord!  h^t  :^ 

jours  de  d6  ai  aux  d6fendeurs  pour  compl6ter  leur  d6  Jt 
et  comme  la  demanderesse  aurait  pu  Lindre  Ln  btt 
par  une  seule  requdte,  au  lieu  de  detfx,  les  dfefendeurs 
pajeront..  ses  avocats  les  frai.  d'une  motion  se^^ti 
D^s  les  deux  autres  causes  :  Oaudri,  v.  Oaudrv  et  al 
et  Bulger  y.  Bulger  et  al.,  ce  sont  leTdemandeurs  qui 
macnvent  en  revision.    Or  dans  les  deux  c^infifen 
deurs  ont  plaid6  s6par.ment.  et  en  r6vision  ihp  rdufstn 

dor^k  dfipot  p9ur  g^antir  les  frais  sur  cha 
La  seconde  rdgle  posfie  ci-dessus  s'applique  done  k  ces         ' 

dl^t  rr.l*.'"  f  ""^•'^^"  ^-'-*  Le  le  doubL 
d6p6t  demand^  dans  le  m6me  d61ai  de  huit  jours. 

TTnU  wu*    9  r.      ,  ^**°*P^«*»o»  of  deposits  ordered. 
BaU,  White  ^  Cate  for  B.  A.  Land  Co 

y^ -£-.  Tmt// for  Yates. 
L.  Zq/fawmc  for  Gaudry,  plff 
Judah  Branchaud  ^  Bamet  for  aaudry,  deft. 
Seers  ^  Oo.  for  Bulger  et  ux 
J.  K.  Elliott,  Q.C.,  for  Bulger  et  al.  ' : 

(J.fc.) 
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/  ,,  a  le.septembre  1889. 

/     -  .'  '  ■■'.'.  '     '  ,     ^  . 

/  ■     --'      Ctorawi  WuBTKLE,  J.  -       c 

/  .     '      il 

BEAUDREAU  et  rm  v.  JARRET,  et  JARRET  v. 
BEAUCHAMP. 

Demande^en  garantie— Contestation — lUponse  en  droit. 

.Too*  ^— Que  loraque  le  d^fendeur  en  garantie  refuse  de  prendre  le  fait  et 
cause  du  demandeur  en'j^antie,  il  ne  pent  lui  opposer  que  dee 
moyens  qui  auraient  poureflfat  Me  le  d^charger  de  la  garantie,  et 
qu'une  defense  contenant  des  moyens  qui  tendraient  &  faire  renvoyer 
I'action  principale  sera  rej"et6e,  quant  ft  ces  moyens,  sur  r^ponseen- 
droit  .  — 

Lea  demandeurs  prin'cipaux  aVaient  g(ou8-lou6  d^i  d6fen- 
deur  principal,  demandeur  en  garantie,  un  magasin  que 
ce  dernier  avait  lui-m6me  loue  du  difendeur  en  garantie. 
Pendant  la  nuit  du  28  ffe^rier  au  ier  niari^l'eau  prove- 
nant  de  la  fonte  des  neiges  avait  p6n6tr6  daiiB  o6  magasin 
et  y  Avait  cause  des  ddgSits  considerables.  Jje  d6fendeur 
Jarret,  se  voyant  poursuivi  ^  raison  de  ces  faits,  appela 
engatantie  son  locateur  Beauchanip,  all6guant  que  les 
dommages  avaient  6t6  causers  par  I'etat  d6fectueux  du  toit 
du  magasin. 

Le  difendeur  en  garantie  Beauchamp;  sans  intervenir 
et  prendre  le  fait  et  cause  du  demandeur  en  garantie, 
contesta  la  demande  en  garantie,  pr6tendant,  lo.  que 
Jarret  n'avait  pas  le  droit  de  sous-louer  et  que  par  conse- 
quent il  n'6tait  pas  tenu  de  le  garantir  contre  Taction  de 
son  souWocataire ;  2o.  que  si  on  avait  6prouv6  des  dom- 
mages, c'6tait  uniquement  parce  qu'on  avait  u6gligd  d'en- 
lever  la  n^ge,  le  toit  ayant  6te  refait  en  neuf  pen  aupa- 
ravant:  . 

Le  demandeur  en  garantie  reucontra  ce  second  moyen 
paj  une  repoiwe  en  droit  ou  il  demandait  le  rejet  de  cette 
allegation  de  la^fense,  "  parce  que  dans  la  dit^  defense, 
"  le  defendeur  en^rantie  refuse  de  se  porter  garaut  du 
demandeur  en  garabt^e  et  de  prendre  le  fait  et  cause  de 


"  ce  dernier,  et  qu'il  neT^^t,  par  consequent,  i^voquer 
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rittsS::!'^''^""^'^"^  ^"  ^'^""^  eitalesauto- 

««-«i«,  Proc6dure  Civile,  tome  ler,  pp.  168-9  • 
^^^rche  V.  La  Banque  VUU-Marie,  M.L.R.,  I's.C.  208- 

La  Coar  a  soatenu  les  pr6teution8  du  demandeur  en 

"«««  et  le  dSfendeur  eu  garaatie,  par  lear,  avocat.  r!,- 
pectife,  sar  la  rtpo^e  en  droit  partielle  4  la  denxiZe 

4  la  d«fen.e  en  troiaiime  lien  plaidSe  par  le  drfendenr 
engaranhe,  avoir  exan,in«  1.  pr«=*dure  et  partiSrl 

loM  4g»  dite8  exception  et  difense  anxquelle,  il  S 
rtp^^a  laofoB  prmcipale,  mai,  point  A  I'aotiin  en 

tr^^te"'""*"  *'!"*'"'""  ""»■•''"  «;»«  "i«P«'».  dis- 

._,.,_„  Expense  en  droit  maintenae. 

dett:t;:^tif^^^''"  *  ^^'^«"'  --*«  <^«  ^-an. 

raiuJT''^  *  *^'"*'^'  ^^'^^^^^   <*'^  d^fendeur.en  ga. 

(P.  B.  M.)  '  ; 
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[In  JIeview-I  / 

December  20,  1888. 

C7orom  Johnson,  Tasqhebeav,  Wurtele,  JJ. 

SCOTT  V.'  McCaffrey  e^  vir,  and'  DEFENDANTS, 

oppoi^nts. 

Taxation  of  Costs—Notice  to  adverse  partif—Art.  479,  C.C.P. 
—Execution  for  part  ofdkht—Art.  581,  C.C.P. 

H«IJ>:— 1.  That  the  practice  under  iM  ordinance  of  1667,  tit  33,  reqnl^ 
ing  notice  to  the  adverse  party  of  taiation  of  costB,  waa  not  affected  by 

'      the  pasting  of  20  Vict,  eh.  44,  s.  90,\  (C.8.L.C.  ch.  83, 8. 161),  reprodu- 
ced in  Art.  479,  cd.P,,  and  sucli  nol 

2.  That  an  execution  |nu8t  be  iraued  f< 
judgment,  and  when  it  is  illegally 
;^hole :  and  so  wliere  an  execution  ii 
and  it  appeared  that  the  costs  had 


,ice 


is  still  required. 

the  whole  debi  due  under  the 

iBued  for  part  it  is  bad  for  the" 

led  for  debt,  interest  and  costs, 

been  legally  taxed,  the  execu- 


tion was  annulled  on  opposition  q/!n  d'kinnuier. 

The  inscription  in  Review  wais  Irdin  a  judgment. of 
Superior  Court,  district  of  ,fiedfoi^  (Tait,  J.),  October 
24th,  1888.        **: 

Johnson,  J.  {diss.) 

Execution  issued  for  debt,  interest  and  costs  in 
case,   the    costs    having  been  taxed!  by  the  prothonotarj 
without  notice  to  the  opposite  paTty  of  presentment  for 
taxation.    The  defendant  {femnie  s6paMe)  filed  her  opposi- 
tion afin  d'annuler  agaiUst  the  seizure  on  two  grounds  :  L 
That  the  costs  had  not  been  taxed  coHltadictoiremmt:  2.  Im ,, 
formality  respecting  the  appointment  ctt'  a  guardian  to  the  * 
seizure.    The  plaintiff'  contests  generally  as  to  fact  and  as 

to  law- 

The  case  is  not  without  importance  inii  practice.  There 
are  several  questions  to  be  looked  at!  1.  \  Have  the  statute 
of  1849  and  the  Code  (art.  4*79)  changedUhe  law,  which 
before  then  certainly  reqfuired  notice  6f  taxation  ?  I 
incline  to  think  they  have  not,  particularly  in  view  of  the 
decisian  in  Lewis  et  al.  y.  McOinley  et  df^,  in  Review  at 
Quebec  (6  QTL.  B.  6I)7where   the  judgkent  QrGET^~1 


'^T'  jfflf;  -^fm^'-r ''yywf:^'i»^s*^wPiB|''pss^ 
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Meredith  and  Caaault  and  Caron.  JJ..  unanimously  held 
that  the  power  given  to  the  prothonotary  under  art.  479 
,was  the  «ame  as  that  previously  exercised  by  the  court 
before  the  statute  of  1849, 

.       I  do  not  think,  either/that  we  need  trouble  ourselves 
about  the  practice  whioh  was  very  extensively  ^ntrarr 
o  that  view  of  the  law.  and  is  expressly  admitted  in^hf 
record  to  have  been  the  practice  in  the  district  of  Bedford 

-  rJtr  '^''"f r;"""*?  "^'"'^  ^^^^'^^^  admitting  the 
law  to  be  as  stated  in.Z«j,^  et  at.  v.  McOini^,  and  in  a 

U  C.  R.  p  272,  before  the  Code,  when  there  could  rea^lv 
be  no  question  about  it),  our  first  duty.  I  think,  is  to  apply 
the  law  to  the  facts  of  this  case.  Jxhe  ordinance  of  1^67 

f  ri'Jhtl    d  ^  P'«f«-/«<l-ri»»  notice,  the.present  law 
f  nghtly  declared  in  Lewi.  y.  McGint^,  must  all  have 

oZV'^T"'''"'  "'T  *"^  "^^'^^^-^  ^^  «  view  to  an 
object.    The    reason  of  the  rule  appeal^  plain.    It  exists 

to  protect  the  party  from   injustice.     It  is  of  courT  he 
debtor 8. nterest  to  see  that  the  costs  are  rightlv  texed 
and  that  he  is  not  made  to  pay,  too  much.    The  pur^^ 
^dreason  of  the  rule  was  to  secure  that  and  noSTng 

In  the  present  case  the  opposant  does  not  even  alleire 

"'l"i  .'''^"  *^  ''^^  ^*y  '""^^'''^^  '^-^  the  cost sf^ 
wr^gjy  taxed  «  regards  amount.  Every  cent  o7them 
maybe  nghtly  due.  for  aught  that  the  opjisant  says  to  th^ 

ftals.    The  opposant  has  no  grievance;  no  interest  X 

ner  tayor  .  and^if  we  did  so,  we  should  be  holdinir  that 
the  law^required  a  useless  notice ;  and  in  «11  cases^e,^ 
where  the  amc^n^^as  admitted)  we  should  have  toX 
regard  the  rule^cessante  ratu^ne,  cemt  ipsa  lez  ^ 

In  the  case  of  ^«*/  v.  Asselin  the  opposant  expresslv 
alleged  what  his  interest  was:  He  said ?h?costs  werfS   ^ 
cessiveandhedidnotowe  them;  and  I  feel  v^su^ 
that  without  that  allegatinn   Kl,'  ^rrnnition  Zl7v 
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Bat  whether  the  costs  are  rightly  or  wrongly  taxed,  or 
not  taxed  at  all,  what  has  that  to  do  with  the  debt  tor 
which  the  execution  principally  issued  ?  The  oppos- 
ant  does  not  oppose  only  for  the  overcharge,  nor  ask  tp 
the  extent  of  the  costs,  tho  diminution  of  the  whole  sum 
to  be  levied  by  the  writ,  which  might  and  ought  to  have 
been  done  under  Art.  681,  C.  C.  P.,  which  provides  for 
opposing  a  sale  for  more  than  is  due.  The  position  taken 
by  the  debtor  here  is  quite  different  from  that ;  what  he 
says  is  simply  :  "  The  costs  are  not  legally  taxed  and  there- 
"  fore  not  legally  executory  ;  and  the  consequence  of  that  is 
"  you  can't  recover  you*  debt."  I  kno\f\^o  law,  and  I  recog- 
nize no  reai^on  for  that.  In  the  case  oi  Lewis  v.  McQirUey,  the 
execution  issued  for  costs  only  ;  but  it  could  not  be  sup- 
posed that  if  thb  debt  had  been  included  in  the  writ, 
what  was  only  a  good  answer  as  to  costs  would  have  stop- 
ped,a  levy  for  debt  and  interest. 

In  Audet  v.  Asselin  the  execution  was  for  both  debt  and 
costs,  and  the  opi)08ition  was  maintained  on  the  single 
ground  that  the  costs/ had  not  been  duly  taxed;  but  the 
reasoning  of  the  learned  judge  and  the  authority  of  the 
ordinance  of  1667,  which  he  cited  (Art.  2,  title  ?8), 
seem  to  me  to  be  at  variance  with  each  other,  and  the 
text  would  lead  me  to  an  opposite  conclusion.  The  text 
is  :  "  Les  saisies  et  executions  ne  se  font  que  pour  chose 
"  certaine  et  liquide,"  fr9m  whii;h  it  was  deduced  that  the 
debt  was  not  a  thing  certaiui  because  the  costs  were  not 
ascertained.  If  that  case  is  to  be  held  to  decide  that  an 
opposition  would  not  lie  as  against  costs  alone,  I  totally 
dissent  from  it,  as  plainly  against  the  Art.  581,  which  lays 
down  in  express  words  that  if  part  only  of  the  debt  is  not 
due,  the  opposition  has  the  effect  of  preventing  the  said  fpr 
more  than  is  due.  But  in  truth  it  decided  nothing  of  the 
kind;  but  only  that  execution  could  not  issue  separately 
for  different  parts  of  a  judgment.  In  iny  opinion  the  execu- 
tion for  the  debt  was  not  vitiated  by  the  addition  of  some- 
thing else  that  was  not  due.  The  contrary  seems  to  me, 
with  all  refspect  for  those  who  hold  it,  a  wrong  application 


of  a  technical  fule^a  cai,e^  swnwmmjj^  summa  injuria. 
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What  more  than  anything  elm,  probably  gave  ri«e  to  tho 
praitue,  m  far  an  it  hm  goxw,  of  not  giving  notiro  of  tax- 
ation wa«  tho  proviHion  in  artirlo  479,  giving  th«  right  to 
get  taxation  revised  wilhin    six    inontha.    That    was    1 
think    an  erroneous  view,  and  at  any  rate  was  open  to 
great  abuse,  uk  a  party  might  without  notice  get   his  bill 
taxed,  and  th,;u  wait  till  the  six  months  expired  before 
taking  his ej^ution.     In   the  present   ease,  however,  tho 
opposant  Was  exposed  to  no  injustice,  on   account  of  the 
oosts ;  the  SIX  months  had  not  expired,  and  when  the  writ 
stated  what   the  costs  wore,  there  was  the  recourse  by 
.revision  if  it  wks  wrong ;  or  by  oppositidl^.to  the  extent 
ot  the  costs  onH  under  article  681.  \ 

The  second  grUnd  of  the  opposition,  as  to  tVname. 
domicile  and  quality,  etc.,  of  the  guardian  not  beinginen- 
tioned  m  th^  prociUerbal,  I  hardly  look  upon  as  serious- 
but  ifit  were,  the  fccts  disclosed  in  the  faUs  et  article, 
which  are  confessed,  would  meet  the  requirements  of  the 
ia\^r« 

There  is  one  other  observation  I  ought  to  make     A 
judgment  ofa  court  ofjustice  is  entitled  to  respect,   and 
to  execution.     If  there  is  one  thing  more  than  another 
.that  18  a  drag  upon  commercial  credit,  it  is  the  practical  • 
worthlessness  of  judgments  whose  execution  can.  be  in- 
definitely  delayed  on  technical  pretexts.     We  all  see  it 
Nobody  doubts  it ;  and  yet  it  is,  although  most  abusively 
practised,  entirely  against  the  spirit  of  our  law ;  for  while 
actions  are  presumed  to  be  in  good  faith,  oppositions 
are  not:  on  the  contrary,  their  good  faith  must  be  shown 
and  even  sworn  to.    I  cannof  hold  as  in  good  faith  (I  uS- 
a  legal  term  merely,  for  the  opposant,  of  course,  acted  on 
advice),  a  proceeding  which  delays  execution  of  judgment 
for  a  debt  and  costs,  the  first  of  which  Is"  authenticated 
beyond  dispute,  and  the  second  not  even  denied 
s^I  iSrould  therefore  hold:  1st.  that  you  cannot  oppose 
the  execution  of  a  judgment  for  more  than  is  due  without 
aiieging/that  the  excess  is  not  due  and  owing.     2»d  that 

T^^rttT  "*  '"  i^'  "^"^"^  of  a  tndgmeiit  for 
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lion  of  contH.  To  nay  thai  an  tizi'calion  iniinod  in  parl^for 
whal  IB  liul  du«>  w  bad  in  Mo  (um  in  the  prt'nonl  cane) 
■i>innH  to  ni«*  Huying  Ihal  lh«i  law  «>zpruHHod  in  Art.  .1181  in 
URclcsH,  lor  il  applicH  itxproHNly  and  oxclanivt^ly  to  Buch  a 
oamt. 

Oi' (onnM)  1  agruu  lhalyoi|  rannol  multiply  exccutionN ; 
but  that  would  only  mean  that  afliM'  ),ho  coMts  wero  taxed 
.you  could  not  execute  lor' them  at  the  «>xpen8c  ol'  the  de- 
fendant/ *  r      .J  

I  would  Ihorefore  diHrniBs  IhiH  op{>OBitlon. 


the 


ma- 


Tahoherbau,  J.  : — (Delivering  J|f^  for 

jorily  of  the  Court)  :—  a  ^>*  . 

This  cause  was  inscribed  by  thd^  plaintifT  in  review  of 
the  final  judgment  rendered  by  the  Superior  Court  sitting 
in  the  District  of  Bedford  on  the  24ih  of  October  last, 
maintaining  the  opposition  of  the  Opposants  with  costs 
against  plaintiff.  The.  facts  may  be  stated  in  shoft  as 
follows :—  "\*'-' 

On  the  18th  of  June?  ljBJ§8,  the  plaintiff  caused  an  alias 
writ  of  execution  ySm/ocuM  d<9  6o»i«  to  be  issued  for  the 
recovery  of  the  amount  of  his  judgment  in  principal,  in- 
terest and  costs  in  this  caaa«r^hi&h  was  a  contested 
Clause,  directed  to  the  sheriff  of  the  distjict  of  Bedford.' 

On  the  same  day,  the  said  sheriff,  by  virtue  of  .the  said 
writ  of  execution,  made  a  seizure  of  the  goods  and  effects 
of  the  female  opposant. 

On  the  16th  of  the  same  month,  the  ^epposat^ts  filed  au 
opposition  afin  tTanHuler,  alleging  for' mt^ens  in  said  oppo- 
sition among  other  things  the  following : — 

Firstly, — ^That  plfdntiffs  costs  in  this  cause,  for  the 
the  recovery  of  which,  together  with  the  amount  of  the 
said  judgment  in  principal  and  interest,  the  said  execu- 
tion had  been  issued  and  the  said  seizure  made,  had  ndt 
at  the  time  of  the  issue  of  the  said  writ  of  execution  and 
of  the  making  of  the  said  seizure,  nor  had  ever  been,  legal- 
ly liquidated  and  taxed  coniradictoirement  after  notice  to 
the  said  defendants  now  opposants  as  required   by  law, 


imd  tHatlHe  swd  plaintifffiad  never  given  any  notice  of 
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hi«  applioation  lor  lh«  liquidation  and  iaxation  of  «aid 
.'OBt.  to  Ih..  ««,d  d.fe„da.,t«  .md  opiKHiants  in  th«  raann.r 
required  by  law  nor  in  any  manner  whatever        ' 

HocQtt^Iy.-Thut  th.T  ;»r,>,7',.,»erA«/ or  inventory  of  the 
said  .mure  does  not  show  nor  rontain  the  residence  or 
domi.ile,  nor  th..  quality.  .»<Tui)ation  or  denrription  of  the 
person  appoi.^ed  by  said  «h«rtfra«  Judicial  ffnardian(ifrt,^ 
dienU  otftce)  to  the  good,  and  chatleln  h«  Hei.ed  m  aforv«aid 
neither  does  it  contam  the  names  of  the  person  «>  appoint 
ted  judicial  gnardiato.  ' 

The  plaintiff  .untested  tht/said  opposition.^tatinff 
m  substance  that  th..  alh-gations  thereof  were  ill  found^-d 
m  fact  and  in  law.  and  that  all  the  plaintiff 's  proc^odings 
in  the  premises  were  regular. 

At  «H^/«  the  opposants,  to  save  costs  of  mau^te, 
admitted  that  in  the  district  of  Bedford,  notiJe  is  no^ 
generally  given  to  the  opposite  party's  attorney,  of  the 
presentation  of  bills  of  costs  for  taxation,  but  thai  bills  of 
costs  are  usual^^taxed  by  the  prothonotary  ex  pa  te  upon 
presentation  o^e  bill  by  the  party  claiming  taxation 

And  o,^  bis  ij^art,  to  save  costs  of  enqu4te,  the   >laintiff 
contesting  admitted  that  no  notice  of  the  applica  ion  for 
the  taxation  of  the  plaintiff's  costs  in  said  cause,'^  which 
are  included  in  the  writ  oi  fieri  facias  deboms  under  which 
the  sewur^  opposed  in  this  cause  by  opposants  was  made 
nor  of  thef  taxation  of  said  costs,  was  ever  given  to  defen 
dants  or  their  attorney. 

The  Majority  of  the  court  being  of  the  opinion  that  thfe 
jndgn^ebfe  appealed  from  should  be  confirmed  upon   t&* 
hrst  point  raised  by  opposante,  it  will  be  needless  to  exa- 
mine whether  the  second  pretension  is  well  founded  or 
not. 

It  has  uniformly  been  held  that  a  judgment  awarding 
.costs  IS  executory  only  after  liquidation  or  taxation   of 
sujhs^sts,  made  eontradtctoirement  or  after  notice  to  the 
psHy  condemned,  see  16  Lower  Canada  Reports,  p  272 

and  6  Qiiebec  Law  Reports  p.  61  7>,^.  ^   ^--r'infrsf 
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ly  notice  of       ■         Beiore  taxation,  a  mdeiMiUiorircostTiru^^^ 


208 


'i|,. 


MONTREAI,  UAW  RKrollTK 


MmMI 


•»% 


11  t  . 


■I 


vagiio,  and  cannot  Im  unfonHMl.  Taxation  in  thu  natural 
iM'<]u«U  lo  thu  trial.  Both  parttiw  aru  IntMruHtod  in  it,  and 
il'th^  party  initlcl«Kl  with  tioiitN  ha««:ont«iHt(Kl  Iht)  doinaud, 

'«-,ho  rhaM  thu  iiainu  right  to  \w  hoard  uitou  th«t  taxation  oC 

,   «'oRt|i  aM  u|M)M  thu  inuritH  of  thu  <-aHu,  when  thu  amount  in. 
iM\iu  wuH  Iwing  duturminud  by  Ihu  court. 
\      l7i»to  thtf  paMHing  of  ^0  Vi«t.  uh.  44,  nuct.  00,   rwpro- 
iducud  in  thu  (^oniolidatud  Htatnttw  of  Ix)wur  Canada  In 
^^"^'ehap.  8«,  iCiit.  161,  the  (»tt*M  wuru  liquidiitud  and  taxudhy 
fti9  Jndgo,  upon  tho  application   of  tho  party  claiming 
fj/'um,  after  du<i  noti(;u  to  thu  advorau  party,  title  J31  of  thu 
Ordinance  of  166*7  specially  requiring  said  notice. 

That  statute  provides  that  the  prothouotary  of  thu 
Superior  Court  and  tho  Cl«>rk  of  thu  Circuit  Court  shall 
hi^e  full  powuni  to  tax  thu  costs  in  thuir  re8p«'ctivu  , 
courts,  and  that  such  taxation  shall  bu  madu  in  the  same 
manner^  and  Bubjed  to  the  same  rules,  and  shall  be  to  the  same 
iffecl  as  ^  made  by  a  Jud^e  of  the  Court,  except  thftt  it 
shall  be  subject  to  revision,  &c.,  in  the  mannur  set  forth 
in  said  statute.  Evidently  the  mode  and  rules  of  taxation, 
and  thu  uucessity  of  the  previous  notice  ruquired  to  be 

^,  given  to  the  adverse  party,  remained  in  force  and  were 
^  .  even  confirmed  by  that  statute.  Article  479  of  our  Code  of 
Procedure  simply  reproduces  the  enactment  of  the  statute, 
iad.  although  not  requiring  expressly  a  notice,  does  not 
repeal  the  previous  law  making  it  compulsory.  Besides, 
n  not  the  necessity  of  such  notice  made  evident  by  Article 
16  of  the  Code  of  Procedure^  which  says  :    "  No  judicial 

^  "  demand  can  be  adjudicated  upon  unless  the  party  against 
"  whom  it  is  made  has  been  heard  or  duly  summoned."  A 
demand  of  taxation  surdy,  is  a  judicial  demand.  More* 
over.  Article  462  roj^juires  every  written  proceeding  in  a 
'  case  to  be  served  upon  the  opposite  party,  otherwiie  it  is 
not  deemed  to  be  regularly  filed.    I  have  already  shewn,  I 

'    think,  that  the  taxation  of  costs  is  a  necessary  proceeding 
in  the  case  :  therefore  it  must  follow  a  notice.    See  also 
Pigeau,  p.  869  e<  seq.  and  p.  8*72. 
*"     The  plaintiff  contends  that  because  a  practice  seems  to 
have  pifev»iled4a  the  diatriot  of  Bedfefchofiwtiiiy  bill 


■•  .N.._ 


fw 


'v. 


*— •ourior  fxtan. 


I 


»w 


n'Zr   T  "'  "  '"""■"'"'  "•"  "Khl  ..,  .  r.vi.i„„  by  ih« 

111)!  nwiMity  of  a  notioo.   Bal  Ihn  on,K).it-  n.r(v  Km  .Ull 
•n  ,nt.,„„  that  iho  .Iiv„r,  it™.  ,b.,  |.  in„rlyX^-dT„  th. 

■•  tie  p.rty  io  know  if  „o  notico  ■■  dvon  *    H„  m 

-  l!^T  "'"  ■"°"'  ""-ix  month.  .ft.r  the  w 

•  r.if  t°  P'"''"«'<'»»'™««nl  My»,  mowoTer,  thai  oppo.»nl. 

«..«,  upon  to  ;ue':trr  z-u  tTu^c:^:^ 

T«  clearly  null  and  void  at,  inUio.  '*'""'' 

I-Mlly,  the  plaintiff  aubmit.  that   in  <irl  event   tl,„ 

«.ur,  ought  not  to  have  been  qnaahed    enllSy    to 

cpal  of  the  judgment  with  intere.t  thereon.    Thi,V.l 

riZlut'"  "•'■"'""''"*•     A  i-Ofr-™*  creditor  h«To 
Mrt  om^     T  "  "'"""''"  '«^°"  "^  debtor  for  one 

»»rtd  uMrZvrT"'";'  •"  "^^ »'  «■«  w-r  -  ^ 

Af K-     •  ^L  ^°\®^    **»6y  be  due  alone,  cannot  be  levied 
I^ZtJt^  XH'^^'f'  ^'  "  exeoation  fo  "^ 
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The  majority  of  the  court  is  of  opinion  „to  confina  the 
judgment.  v 

'    WuBTKts,  J.  :-^— .-  ,--  .._/_^-.-_-:_^--.--^--;^--"---^--< 

In  the  diBtrietof  Quebec  it  has  been  the  practice  to  re- 
quire notice  of  taxation,  while  in  those  of  Montreal, 
'Ottawa  and  Bedford,  notice  has  not  been  insisted  on. 
The  eflFect  of  the  present  judgment  will  be  to  establish  a 
uniform  practice.  * 

An  execution  can  issue  only  where  the  debt  is  estab- 
Jiphed.  It  must  issue  for  the  whole  debt  due  under  the 
judgment;  and  when  it  is  issued  illegally  for  part  it  is 
bad  for  the  whole.  The  costs  are  only  exigible  after  they 
are  duly  taxed.  The  presentation  of  the  bill  of  costs  for 
taxation  is  a  proceeding  in  the^case,  and  the  law  requires 
that  notice  shall  be  given  to  the  adverse  party  of  every 
proceeding.  None  having  been  given  in  this  case,  the 
taxation  was  illegal,  and  the  writ  of  execution  founded 
in  part  upon  such  illegal  taxation  is  irregular  and  null.\ 

I  cannot  see  that  the  last  paragraph  of  Art.  681  applies 
-  in  this  case.  It  applies  where  part  of  the  debt  has  been 
extinguished  and  a  balance  remains,  .^ut  if  the  judg- 
ment in  this  case  were  reversed  we  would  hold  the  exe- 
cution good,  not  for  a  balance,  but  for  a  part  of  an  exist- 
ing debt,  Sot  the  capitai  of  the  judgmeht  and  its  accessory, 
the  costs  of  the  suit,  form  but  one  debt. 

Judgment  confirmed,  Johnson,  J.,  diss. 
2!  il«it««tt  for  defendant  and  ppposant. 

jBaker  ^ MaHin,  for  plaintitf  contesting.         ,  ,  ^  4:  " 
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June  28,  1889. 


Coram  Tait^, 


,^BEBUBN  V.  ONTARIO  &  QUEBEC  RAILWAY  CO. 

^         B«ilway-r.Exptoimation—2  R.   S.   C.  ch    109    s     % 

«.«.33,  86,  Zl-lnterm.  ''    '     ' 

"    "  of  thu  haM  ni.^  ^  1     J  ^^  reaniung  from  the  taking  and  usins 

.^Iw^n4ant8  took  proceedings  under  the^ilway 

S  a  ^•' t  ^'^''  ^°'  *^^  expropriation  of  cerTa^J 
lands  beWmt  to  plaintiff.- and  offered  him  acer^n 
sum  as  coUperiCation.  which  h^  refused  to  acLt 

Arbitrators  were  appointed  to  ascertain  the  compensa- 
tion  to  wych  plaintiff  was  entitfed,  and  pendS  the 

r^nt^t^'Kr  <W."'V^"  *PP"«^*--  tTthat  fffect 
-  mlrr     ^'^''^'^^S  *?«^*'  *W  had  made  a  deposit  in 

put^m^munediate  possession,  and  they  the,.uponto^ 

Afterwards,  on  the  12th  November;  1887,  the  wbitra- 
tors  completed  their  inyestigation.  and  th^  maj^W 
them  awarded  to  plaintiff  |4.600,  which,  in  the''  awLS 
h^  stete  to  be  "  as  and  for  the  vahie  of  the  above  S 

"  ^d  fn  Tlf  ^"^t^^?»  ''''  P'^^^r  in  question), 
and  m  fall  payment  and  satisfaction  of  all  damages 
Insulting  ftom  the  taking  and  using  of  the  said  piece  of 
def^n^  I  ^^  P"P0«e8  of  said  railway,"  which  sum  the 
defendants  paid  to  plaintiff  on  the  26th  January,  1888 
wig^  mterest  th^n  fWin  th.  dot.   o^  uuir:;.^ 


Plamtiff  reaemng  hjg  recourse,  jf  entitledTio^y,  for  the 
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recovery  o^  a  furtlier  sum  for  tlie  interest  on  the  snm  so 
Sf*»™....ja«atdeji.frc«n^tbe.  datix  .when^defen^^^ 
'  ""        pjan  and  book  of  reference  with  the  Clerk  of  the  Feace"" 
on  the  12th  May,  1886,  up  to  the  date  of  the  award. 

Plaintiff  seeks  by  this  action  to  recover  such  last  men- 
tioned interest,  and  he  claimed  i  at  the  trial  that  if  he  is 
not  entitled  to  interest  from  the  date  of  the  deposit  of  the  , 
plan,  h^  is  from  the  22nd  June,. 1886,  date  of  the  notice 
of  expropriation,  or  if -not  from  the  latter  date,  then  from 
the  2l8t  July,  1886,  date  when  defendants  took  possession 
of  the  land. 

Defendants  plead  that  the  sum  so  paid  plaintifik  was 
the  full  amount  of  the  award,  with  interest  thereon  from 
its  date,  and  was  arid  is  the  total  amount  in  capital  and 
interest  which  they  owed  to  plaintiif  under  said  award, 
and  that  the  amount  of  compensation  awarded  by  law. 
included  all  damages,  as  well  as  interest  from  the  date  of 
the  rendering  of  the  award,  and  that  they  jare  not  in- 
debted as  alleged,  v  ^ 

By  s.  8,  B.S.  13  of  .the  Act,  it  is  enacted  that  aU  ques- 
tions which  arise  between  the  owners  of  land  and  the 
railway  company  touching  such  lands,  or  the  .compensa- 
tion to  be  paid  for  the  same,  or  for  the  dan^ages,  shall,  in 
case  of  disagreement,  be  settled  in  the  nianner  pointed 
out  in  the  following  sub-sections  M  the  Act.  ThB  arbi- 
trators who  are  named  under  the  provisions  of  such  fol- 
lowing sub-sections  are  authorized  to  ascertain  such  com- 
pensation in  such  way  as  they  or  the  Majority  of  them 
deem  best,  and  it  is  enacted  that  the  ayrard  made  shall 
be  final  and  conclusive.  v   ;  -<  ' 

Th^  is  nothing  in  the  Act  to  prohibit  or  prevent  the 
arl^nitors  from  ii^^luding  in  their  award  compensation  to 
the  owner  of  land  for  the  use  and  occupation  of  snch  land 
by.t^e  company  previous  to  the  awi^  or  from  arriving 
at  the  amount  of  such  compensation  in  sudi  way  as  they 
deem  best,  and  it  must  be  pre«tfmed  against  plaintiflf  that 

le  arbitrators  in  this  case  4id  allow  compensation  to 

[kintiff  for  defendants'  use  and  occupation  of  the  land 


1' 


prior  to^the  date  of  the  award. 
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The^nterest  referred  to  in  8  8  flfl  ««      j  «h  . 

Act,  mast  be  icerWnld  ta  th^  '     "'"''""'' """»«'  "« 
'the  Act.    I„  mvTte'on  "/f" ■  T"*'  ^"^^  »»*  ^T  ' 

accept  the  -u.o"»t  ^Zw  aL/.ft  "«"»  *»  PW»«ff  tJ        " 
tion.1  compensatiouXww  ^fnwT?'*'  f''*'^  '^■ 

P«™u.  to  the  dat;  .?  K^^'**' t' "'■•'.'^'^ 
«« It  remains  in  force  i.  T  X^u         ,     """rf.  «o  long" 

O'rn.r  that  he  Cr^i^  d'"^;  T'""™  ^^"^  «>• 

which  he  is  entitled  uXtte  ^etf  tr'^T^""  *"      ' 
the  award.  ^®  ®'  T®  'ende^ng  of 

t.  tht  Ztnul.'""  ""'  '^'^  *»  ""  ««  ««  "PPUcile 
^e  «U.n.tonst  be  dismissed  with  cost. 

of  oert«,V  land,  belonginVto  Zil**  /y*'"™"''- 
ita  dech„»tiM,  «,d  offfr^  nLS^  """^  ''*«'"»*  » 
fair  compensation  for  tht  Id  "T  '  "*'^"  "^  «  » 
reftsed,  and  th^t  arbitX^-tl IZ^-7"''''  ^'""^'^ 
compensation  to.  wbipb^^^lZttlT'^''^ 
pending  «ud  PKxipedinm  to  If*  "  !?'"'«^' and  that 
1886,  defendants  nnoTflr  T^ ""  "■"  **"'  "^  May, 
effect,  .i.d  4rn;S.h?'^-l'»^^  "^  C.^ 

.  -i'-'f'-o'.eyas.reqnired  bysS^^»'l'^'''''''P»• 
eion  of  said  lands  and  »!..»  jV^  i  ™°°^"*'PO"e«- 
tJce  possession  tW  *'«'»*'»««  «d  forthwith 

^  ^l^mtetli^lbStr^'  -I ««'  '«-  «'  Noy- 
^  i»g^  and  tie  maW  ",'V?^"  °°"Pfe*'J their p«K«.j.. 
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stated  to  be  'as  and  for  the  value  of  the  above  desciibed 

'  piece  of  land'  (being  the  land  described  an  plaintiflTs 

On^AQ"*-   declaration,)  '  and  in  full  payment  and  satisfaction  of  all 

'    '  said  piece  of  land  for  the  purposes  of  said  railway,' 

t^hich  sum  of  money  the  defendants  pwd  to  the  plaintiff 

'  on  the  25th  of  January,  1888,  with  interest  thereon  from 

the  date  of  said  award,  plaintiff  reserving  hissreco.urse,  if 

2i^ li     entitjed  to  any,  for  the  recovery  of  a  further  sum /or  the, 

interest  on  the  sum  so  awarded  from  the  date  when  the 

defendants  deposited  their  plan  and  book  of  reference 

with  the  Glerk  of  the  Peace  on  the  12th  of  May,  1886,  to 

°  the  date  of  said  award ; 

"  Seeing  that'plidntiff  seeks  by  this  action  to  recover 
such  last  mentioned  interest,  and  that  he  claimed  at  the 
V  hearing  of  this  cause  that  if  he  is  not  entitled  to  interest 

from  the  date  of  the  deposit  of  such  plan,  he  is  from  the 
.       22nd  of  June,  1886,  date  of  the  notice  of  expropriation,  (St,^ 
if  not  from  the  latter  date,  then  from  the  2l8t  of  July,  * 
1886,  date  when  the  defendants  took  possession;  - 

"  Seeing  that  the  defendants  plead  that  the  ?um  so 
paid  ^intiff  on  the  25th  of  J'anuary,  1888,  was  the  f^ll 
amount  of  the  award  with  interest  thereon  from  its  date, 
and  was  and  is  the  total  amount  in  camtal-and  interest  : 
vyhich  they  owed  to  the  plaintiff  under  Md  award,  and 
that  the  amount  of  compedsation  awarded  >by  said  arbi- 
trators by  law  included  aU)  damages  as  ^e\\  as  interest 
'_  from  the  date  of  the  rendering  of  said  award,- and  that 
they  are  not  indebted  as  alleged  ;  >^,  "         » 

"^  "Considering  that  by  said^Act,  sect.  8,  sub-sect.  13,  it 

is  enacted  that  aH  questions  which  arise  between  owners 
of  land  and  the  railway  company  touching  such  lands  or 
the  compensation  to  be  p4d  for  the  .same,  or  for^the 
damages«,>8hall  in  cases  of  disagreement  be  settled  in  the 
manner  pointed  out  in  the  following  sub-sections  of  said 

••Considering  that  the  arbitrators  named  u^der  the 
provisions  of.  such  following  sub-segtions  are  aut$Byized 


to  ascertain  such'ct^^iwa^^IFs^ff'^^W^^W 


8l 
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^e  majonty  of  them  deem  best,  and  that  it  is  enacted       m 
that  t^awardmWe  shall  be  final  and  conclusive;  iub«™ 

tobitor  prevent  said  arbitrators  frx>m  including  in  their 
award  comnAnanfinn  «.«  J„ — : x^-  XI  *  .  " 


A  Onfc     — 


award  compensation  or  damages  p6  the  owner  of  land  for 
the  use  and  occupation  of  such  land  hj  the  railway  com- 
^pany  previous  to  the  award,  or -to  arrive  at  the  amount  of 
such  compensation  or  damag^  in  such  way  as  they  mav 

tiffThatth'  "t!"":'''  «»^«  be  presumed  against  plaint 
tff  that  the  arbitrators  m  this  case  did  allow  compens^- 

n^il'  rT'  *?  P^'^'^^ff^o'  defendants'  use  and  occu- 
pation of  said  land  prior  to  the  date  of  the  award  • 

♦•       Ti^/"""^  *^***^^  interest  referred  to  in  sub-sec- 

to^the  date  of  ftie  award,  and  that  there  is  no  mention  in 
4     Act  of  interest  to  be  allowed  the  owner  of  land  expro- 
pnated  previdus  to  the  award  on  the  amount  of  compen- 
sation  to  be  thereby  afterwards  determined  r 

"Considering  that  the  compensation  and  damages  to 
Which  an  owner  18  entitled  for  the  expropriation  of  his 
land  under  said  Act  must  be  ascertained  in  the  manne/ 
pointed  o^t  by  said  Act ;  that  it  is  not  open  to  plaintiff  to 
accept  the  amount  awarded  and  obtain  additional  com- 

to  the  date  of  said  award,  by  proceedings  outside  the  wo- 
visions  of  said  Act.  and  that  said  award,  so  long  ^ 

Wrv^^'^^iwr"'  ''  ««^*^^""^^  against  him  that  he  h« 
received  all  the  compensation  to  which  he  is  entitled  up. 
to  the  date  of  saidr  award  •  ^ 

■rC^n^  Civil  tlode  is  not 

applicable  to  the  present  case ; 

tl.r^V'!i™^*  **'  P'"""*  1^  Med  to  e.J,bliri.  thit 

dtl^^nr"     '"""^  *"  Um>.  .Ileged  in  hi. 

'^  Doth  dismiss  pontiff's  action  with  costs."  \ 

»  V "        ,•      '     '    '  Action  disiqjssed. 

trn^T  ^^"^'  '"**^*  *  ^«'  attorneys  for  plain- 
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November  2, 1889. 
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Coram  DB   LoBiMiBR;  J*  '  , 

Damb  M.  PBPIN  bt  vik  v.  SEGtTIN. 

Sale  of  immoveables— Pmrparlers— Remedy  of  vendor—^'    i 
jFolle-enchire.  ,     / 

-Hbld:— Where  the  oonditionli  6f  a  sale  of  imni^lable  property  have 

^ .     Keen  settled  or  practically  settled  by  pourparlers  between  the  parties, 

but  the  interval  between  thd  pourparfer*  and  the  preparation  of  the 

deed  of  sale  is  so  long  as  to  change  these  conditions,  there  Is  n^ 

longer  the  consent  necessary  to  complete  the  conteaot  of  fale.       <■ 

Sernlde,  that  a  vendor  of  immoveable  property,  on  the  refusal  of  the  buyer 

•      to  carry  out  the  contract,  cannot  sell  the  property  at  the  foUe-enef^e 


of  the  buyer,  and  daim  the  difference  of  price  from  such  buyer 
damages.  .  '  , 


as 


The  facts  »of  the  case  are  simple,  and  are  clearlur  M 
forth  in  the  remarks  of  the  Cburt.  v 


-     N 


T — '^ 


DbLobimibb,  J. :—  • 

L'action  dep  demandeurs  est  institn6e  en  retfOuvrement 
d'une  somme  de  1122.50  queJes  demandeurs  pr6tendent 
r6clamer  du  d6fendeur  k  titre  de  dommage,  k  raison  du 
refus  de  la  part  de  ce  dernier  d'avoir  compl§t6  une  vente 
de  propri6t6  immobiliere.    lis  alliguent  qu'ayant  vendu 
une  ,propri6t6  immobiliSte  an  d§fendeur  "pour  le  prix  de 
11,900,  pe  d^JTAier  aiirait  ensuite  refns6  de  signer  le  con- 
tfatde  vente,  et  qn'aprAs  protfit  ils  anr^ie^t  revendu  cette 
/  pr()pri6t6  k  vente  privfee  an  prix  de  |1,*700  ;  qu'ils  souffrent 
^  aiiisi  une  perte  de  |20Q  dans  la  diflFerence  de  ces  prix  de 
yente,  plus  |26  pour  frais  de  protfet,  etp. ;  en  dSduisaut 
un  contre-compte  ils  rfecl^ment  du  defendeur  la  somme 
,y  de|122,  "      '  r    '^  '-    . 

V  Les  allegations  de  Taction  et  les  faits  fitablis  par  I'en- 
qufete  font  voir  qu'en  1886  les  parties  ont  6te  en  pour- 
parler au  sujet  de  la  vent^en  question.    Dans  le  cours  de; 
r6t6  1886  apres  plusieurs  entretiens,  les  parties  parurenf 
Ventendre,  ils  se  rendirent-ctez  M.  le  notaire  Longtin,  ce 
des  notes  an  crayon  contenant.  dit-il,  A  pen 


dernier  prit 
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pri,  lea  conditions  de  la  vente  que  les  demandeurs  se  nro- 

CXt/1"'^':'''r^"     Maiaapr^squeTno^ 

mrent  prwea  le  notaire  Longtin,  q^i  agissait  pour  le  d6. 

.,  .  fendeur.  exi^rea  que  la  demfede^^sse.  qui  ^taiHe  flit  la 

^n  ce,t,Ecat  constatant.l'enregistrement  de  cet  actT  U^s 
/d^mandeui^jconeentirent.  mais  il  est  6vid«it  quepo^r 
^^^"^T'  ""'^^ ^^'^^  *  P"«  ««»  temprcon'i- 

"  ".1   ^?  .        ?*  J*"""'  "'""^'^^  ««  certificat.    On  v^ 

cep^nddnt  que  1^  notaire  Doucet  futchargfe  de  pr6Darer 

•  iun  Pr^et  dWe  bas6  sur  les  notes  fourriief  par  le^nS 

^  ^    I^ngtm^  EnHo,  le  21  octobre  1886.  on  voit  que  la  demT 

,  'f«'«7.fit  protester  led6fendeurd'ayoir  4  «erend^^^^^^^^^ 
le  notaire  Doucet  et  4  signer  I'acte  en  question.  II  esfen 
pre«ive  que  le  d6fendeur.  en  rfiponse  Tee  prot6t  se  rZ^t 

W^'t'^.f ''^""*'  ^compagn^  de'^M.  ie  notat* 
Longtin,  et  qu'ils  y  rencontrdrent  le  demandeur-  il  ell 
tr-  douteux  SI  la  demanderesse  y  6tait.     U  de  nouvelie^^ 

cus«ons  s'engagerent  tant  au  sujet du  contrat  dlm^^^ 
de  la  demanderesse  que  du  chiffre  du  prix  detente     ll 

avait  6t6  pr6pai\longtemp8  avant  et  I'on  y  voit  aue  le 

,    S0cl6t6  Lpai^  &  Mdrtgage  avec  itat6r«t  A  7  p.  c  •  le  m^  , 
m^paiement  d'intiStdevenar^t  du  le  J^4rl^ 

teur  (le  d6fendeur)  preiSiti^^^         immMiate  dLsW 
meuble8v.udu,    II  est:^^!^^^  q„e  les  re^s  ap^rtl 
C  par  les  demandeurs  d  termSi/r  cette  vente  i^aientTrm 
plMement  chang6  les  termes  I  la  convention  ori^^^^^^^ 
»«  ,nt.r«s  et  quantyia  prise  d.  possessi^W    : 
que  1^  parties  se  re^contr^nt  cherf  jj.  Doucet  dan«  In^" 
m^ocioi^.    I-«circonstLces6tai^Z^:L^i 
Puiaque  1^  jl^Mdeur  n'avaTpaaeu  la  poe^^^i ' 

S  JgorC        '^   qnant7au|,aiement  des  int6,*ts  sur 
^^^^^^-^  son^x  de  v^nte;  il  ne  pouv^ 
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T^gler  entre  de«  personnes  de  bonne  volontfe,  maia  il  est 
bien  Evident  que  la  discussion  a  6t6  acrimoniense  et  fina- 
lement,  lo  notaire  Doucet  dit :  les  parties  se  sfipartrent 
softs  rim  cmiclure,  je  restai,  dit-il,  sous  rimpression  que  le 
d6fe|ideur  ne  voulalt  plus  acheter.    Mais,  de  son  c6t6,  le, 
notaite  Longtin  dit  aussi  ceci :  le  d6fendeur  voulait  s6rieu- 
.    sement  acheter,  mais  il  6tait  fatijfu6  des  retards  occa^' 
Bioi|n6s    par    les     demandeurs.     Ces    demiers,    dit-il, 
n'ont  fait  ancune  diligence,,  pas  mdme  les  diligences  de 
simple  convenance,  pour  terminer  cette  affaire,  et  bien_i 
que  I'achat  fut  avantageux  an.  d6fendeuT,  je  lui  dis,  en 
partant  de  chez  M.  le  notaire  Doucet,  laissdz  done  U  cette 
aflfaire,  ce  sont  des  personnes  avec  lesqnelles  on  jne  pent 
s'entendre.     Ainsj  chaque  notaire  rejette  le  blAme  8ur„  la 
partie  adverse,  mais  ce  qui  est  important  c'est  que  leur 
conclusion  est  la  mdme,  Hen  n'a  Hi  concluy  rien  n'a  pu  se  ter- 
miner faute  d'enlente.  Led6fendeur,  examin6commet6mpin, 
jure  posilivement  qu'il  n'a  pu  8*entendre  sur  le  priX,  et 
de  *plus  il  pretend  que  quelques  jours  apris  rentrevno 
chez  M.  Doucet  il  s'est  rendu  avec  une  personne  chez  los  . 
•  demandeurs,  pour  savoir  enfin  si  cette  vente  6tait  pour 
avoi^lieu  ou  si  elle  6tait  d6finitivement  abandon^fe.    II 
jure  que  le  detpandeur  a  dit  alors,  que  la  vente  ne  se 
ferait  plus  ;  qu'il  avait  unWtre  acheteur,  et  qu.'il  aUait 
lui  vendre.^e  fait  e^Jij^l^inement  corrobor6  par  le  t6- 
moignage  d£tdmoin  Scheid,  qui  dtablit  qu'en  effet  le  d6fen-- 
'  deur  et  lui  ^nt  alias  che^  le  demandeur  au  siyet  de  la  vente 
''^e^  question,  et  que  ce  derme^  a  fonnellement  d6clar6  au 
'  d£fendeurqu41  ne  voulait  plus  vendre,  qu'il  allait  vendre 
a  un  autre.     Ce  t6moignage  n'est  .pas  contredit,  mais  au 
contraire  on  voit  que  la  chose  est.tout-A-fait  vraisemblable^ 
si  on  euimiue  les  documents  au  dossier.    Le  21  octobre 
1886,  les  demandeurs  firent  protester  le  d^fendeur,  que 
B!iline  terminait  pas  la  transaptitfn  ils  vendrMent  la  pro- 
pri^t6  k  la  foUe  enchdre  du  dSfendeur.    Oe  proc6d6,  tout- 
-  '^  &-fi^t  inusit6  en  pareille  mfitidre,  donne  naturell«gnertt  a 
penser  que  les  demandeurs  avaient  alow  un  autr0  ache- 
'  teur  en  perspective.    L'entrevue  dont  parlent  le  d§fen- 
donT  et  lo  t6mnin  Sohftid  ftWTftit  9X^}m  qnelgnea  jours  ^ 
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ieulement  aprts  le  proWt,  et  en  effet  on  voi't  que  quelques 
jouiB  aprtB  ce  protftt,  le  28  octobro  1886.  lea  demimdenrB 
r"*.*?!'""'!^  P'«P"6t6  au  notttir^  Marion  pourleprix 
de  I  .700.  De  01,8  ces  faits  la  Oonr  en  est  venue  Tu 
conclusion  qu  il  n'v  «  pas  eu  4e  vonte  de  la  propri6t6^n 
question  par  les  deknandeurs  au  d6fendew.  et  qu'il  n'»  a 
pas  eu  de  consentement  sur  le  prix  7  \ 

P^hier,  Vente.  No.  81  (Ed.  Bugnei).  ex^ime  clairement 
.la  nature  du  ooHsont^ment  quant  au  ^x  en  matiArede 
__yente:     Le  obnsentemea*  des  parti«,%ontractantes  qui 
est  Oeles^ncedu  control^  vente,  iiste^  dans  le  cJJ 
cours  de  la  volont6  du  verideur  d/ vendr^  telle  chose  A 
1  achet^ur  pour  un  tel  pri^^  L  celle  de  I'acheteur 
"  d'acheter  de  lui  la  dite  chose  ^ U  OUyrix ;  "  lsu"l 
n  y  a  pas  de  concours  de  volontfe^  sur  un  prix  clairement 
d«terinin6.  il  n>  a  pas  de  vjdnt&i    \ 
Trdpbng—Vente  No.  4,  87,y  «e^ 

^  Une  question  sur  laquelje  la  Cour  n'est  pas  appel6e  i 

n  est  point  faito)  et  qui^ serait  pr^sentie  en  cette  cause, 
est  celle  de  savftir  sij^s  demandeurs  avaient  le  droi^d^ 
re.endre  la  propri6t6  4  1«  folle-ench^re  du  dfcfendeur! 
sans  autoiiisatioii,  de  justice,  et  r6clamer  sous  forme  de 
dommages  la  difj|enc.  ent«  le.  deux  ventes.  LWio^ 
noffre  point  la^i«ropri6U.  et  ne  demande  pas  m6me  la 
rfisolntion  de  W  ptemi^re  vente  au  d^fendeur.  n  e^^^ 
permis  dexpn^er  de  graves  doutes  sur  la  J6|«ilit6  de 
telles  pretentions.  Le  Code  (Art.  1644)  conti;nt;nf dfs^ 
position  qui  permet  la  revente  d'effets  mobiliers,  sans 
poursuite  jndiciaire.  et  le  re^onrs  en  dommage  p^ur  la 
direrence;  mais  cette  disposition  d6roge  i  rin  droiC 

Z  wT''''*  ^'^'*'  "*  *^^  r  *"^ve  aucune  dispose 
tion  semblable  quant  aux  immibles.  Les  commissures 
dans  leur  rapport  sur  cet  «rtic&  notre  Code  d6cla,«nt 
que  ce  droii  nouveau.  quant  au^-^5^bles.  n'a  6t6  intro- 
duU  que  p6ur  supplier  aux  hesoins  du  commerce  mo- 
dCTne,     AntrpfoiB.  mgmi  »n  fail-4«HttepMeBrtt'feqgiy^pe- 
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ponrsnito  judiciaire  pour  pouvoir  revendro  un  mouble  i 
la  folle-entihdr«  du  pr«mi»'r  aohuteur.     ^ 

TropUmg,  Vento,  No.  678.  .  «^ 

'   12  DA;.  de$  TVib.,  p.  108,  S.  C,  Qa6beo,  Jackion  v.  Framl 

Du  luAmti  un  matiire  do  yentu  de  meables  aux  enchireti, 
par  onuaii,  la  rovento  no  s'en  fait  aux  riaquos  du  premier 
acheteur  quo  parco  quo  I'articlo  1668  du  Code  contient 
une  disposition  exprosse  A  cot  effet. 

Bien  dans  lo  Code  no  somblo  autoriser  Textenaion  de 
ces  dispositions  excoptionnelles  aux  vontos  d'immeubles ; 
au  tontraire,  resprit  du  Code  y  parait  opposi.  L'aTticlo 
1472  d6t;lare  la  vouto  parfaite  lorsqu'il  y  a  consentoment 
•nr  lea  uhoses  essontielles  &  la  vente,  res,  pretium,  et  eon-  ■ 
sflMM,  la  propridt^  est  transf^r^  de  pleiu  droit,  satas  tradi- 
tion k  Tachetear.  Le  vendeur  seul  pourra-t-il  se  cons- 
titner  juge  de  la  rSuUution  de  cetto  vente,  efiectner  Ini- 
mdme  uet^B  r6solution  d'un  contrat  synallagmaiitiae,  et 
sans  poursnite  judiciaire,  revendre  de  son  propre  gr6,  k 
vente  priv6e  I'immeuble  de  Tachetettr,  puis  le  poursnivre 
pour  la  difference  du  prix?  Le  Oode  est  cependant  bien 
s6vdre  quant  k  la  resolution  de  la  vente,  puisque  m6me 
avec  un  titre,  sign6  et  parfait,  le  vendeuv  ne  pent  fairo 
r^soudre  la  vente  faute  de  paiement,  que  dans  les  cas  oii 
une  clause  r6solatoire  est  contenae  dans  I'acte  de  vente. 
Art.  1686. 

Aiifti  on  voit  que  I'esprit  du  Oode,  loin  d'*tw  favorable 
aux  pretentions  du  demandenr,  parait  au  icontraire  biou 
.oppose  k  I'exercice  d'une  resolution  sommaire  de  la  ve^te, 
droit  qu'il  u'a  accordd  que  quant  aux  menbles  et  pour 
dflf^  motifs  excepti^nnels.  A  tout  evenement  la  Gour 
n'est  pas  appel6e  ik  se  prononcer  sur  cette  question,  vu 
que  Taction  doit  etre  renvoyee  plutdt  sur  lo  motif  que  les 
demandeurs  n'ont .  point  prouve  I'existence  de  la  vente 
qu'ils  alliguent  avoir  terminee  et  conclue  avec  le  defen- 
y  deuT  de  la  propriete  en  question  en  cette  cause; 

The  judgment  is  as  followatr-     .  v      :__  i_i_^^2^ 

"LaCour  etc 

"  Gonsiderant  que  les  deipandenrs  p'ont  point  etabli 
les  aliegatiionB  de  leur  demimde  k  I'effet  qnUls  anraient 
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vendu  I«»spropri6l68  y  montionn6«8  au  d6fondcur  on  «!«tt« 
cause ;       J     « 

•]  OonBid6rant  que  la  prouvo  a'n  doMicr  dtablit  an  c!f>n-  . 
trai^ip  clairemeut  qu«  Im  ditt-n  parties  n«  se  8ont  iwinl 
ontendnes  anr  le  prix  do  la  vonto  ainsi  projot6o  et  apri.^ 
plnsiourH  oulreviiOB,  so  sont  s6par6os  sans  rion  conclure- 
•"(  onsid6ri|nt  qu'il  «.8t  aabli  quo  Ics  demandeurs  eux^ 
mAmes  ont  re.onna  non-soulomont  quo  la  dite  vonto 
n  «ait  pas  terminfio  ni  conclue,  mats  m«mo  ont  inform^ 
„Jf  d6fendeur  qn'olfo  no  jwuvait  pins  avoir  lien,  vu  qu'ils 
se.proposaient.do  vendre  la  propri6t6  on  question  A  an 
autre  aoheteur;  ' 

"-Con8id6rant  qne  do  fait  le«  demandeurs  ont  enx- 
mdmwi  annul6  tous  pourparlers  do  vente  entre  enx  et  le 
dfifendeur  par  lo  fait  qu'ils  ont,  sans  aucune  poursuite 
judiciaire  contre  le  d6fendeur,  vendu  de  lew  propw  gr6 
et  volontfe  la  dite  propri6t6  k  un  autre  acleteur.  ainsi 
qu  !l  est  6tabli  par  la  preuve  et  les  documents  an  dossier ;  ' 
\  'Cotwidfirant  que  sous  cos  circonstances  les  deman- 
deurs n'ont  aucun  droit  aux  dommagwr' qu'ils  r6clament 
dn  d6fexideur  en  cette  cause  { ^     ■ 

"Considirant  que  les  dfifenses  du  d6fendeur  «ont  an 
oon^raire  l^alement  6tablies  et  bien  fondles ;         ' 

"La  Oour  maintient  les  dites    defenses    et   d6boute    ' 
I  action  des  demandeuM  avec  d6pens  distraits  etc." 

^   ^  .     '  Action  dismissed. 

^^frum,  Dqrion  Sf  Allan  (or  plAintiffa.  ^ 

Lq/leiir  Sc  Rielle  for  defendant^r^ ^  . 

'    (N.  T.  ]^)  V 
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222  MUNTBKAL  I*AW   MFORTi. 

"x/inno  80,  1888. 

,         .,      Coramdahh,!.        f^  *     ' 

In  KB  McDODOALIi,  IX)OIK  &  Co.,  liiMolvonts ; 
nWDKLU  Curator;  &  LKYKNUKCKER  rr  ai., 
ClaimuntH  ;  &  TiiK  BAii)  CuiiATori,  Contt^ntiiig. 

Imtotmnqf— Unpaid  Ventlor—l^rivilegt—Delaift—Arti.  1098, 

-   /     2000,  a  a 

Hbu,^!— Tiikt  Urn  |irivil«^  griuitBd  to  Uw  unpaid  Vfliidor  by  Art.  2000, 
C.C.,  can  be  oxerc^l  only  wllliln  fifteen  dayi  froin  the  Uato  of  wie, 
in  ciMB  of  Inaolvenoy. 

Tho  Tacts  oT  thu  cano  isiud  Ihu  olaimH  of  the  partieR 
appear  fully  by  tho  jadgmvut  which  in  in  the  following 
terms  : —  i 

"The  Court,  etc......  ] 

>' Considering  that  thu  claimant  spld  to  the  insolvent  a 
quantity  of  orange  mineral,  which  Viras  ordered  through 
an  agt'ut  in  Montreal  in  March,  1887,  and  shipped  by  the. 
claimant  to  the  insolvents  on  the  25th  of  May,  IB^I,  from 
Cologne  in  Germany  to  Montreal,  and  taken  possession  of 
by  the  insolvents  on  arrival  in  Montreal  at  a  date  ^<A 
apparent  in  the  record,  so  that  for  all  the  purposes  of  this 
canse  it  must  be  taken  that  the  sale  was  made  on  the 
'25th  of  May: 

"  Considering  that  by  the  first  days  of  July,  188T, 
said  MoDougall,  Logie  Sc  Co.  were  insolvent,  that  a/de- 
mand of  abandonment  was  served  upon  them  on  the  Ifth 
of  July,  and  that  on  the  return  of  the  said  demand  on 
the  18th  of  July,  1887,  they  made  the  said  abandonment 
into  court ;  '^ 

"Considering  that  the  said  W.  Leyendeoker,  the 
vendor  of  said  orange  mineral,  /too)c  out  on  the  said  18th  ^ 
July,  188t,  a  sauie-arrit  confervdMiri  or  revendication,  of  f^ 
certain  number  of  casks  contaii|ing  about  five  tons  of  saic 
orange  mineral,  pretending  "tha^^  had  that  right,  fii  the 
goods  were  sold  without  tegrm,, and  were  still  in  thi^^same 
condition  as  when  sold,  ap|  he  novy  claims,  u^r  the 
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i  Ml  p«r«ffr«ph  of  article  2000  of  the  Civil  Code,  to  bo  p^id 
in  i>r«lor«m.e  on  th«  proc.H,d«  of  aaid  ffoodi,.  tuu-^w^  at  the 
^!1!  Wl  iiiolvimoy  and  when  .ohrd  in  thi.  «au«,  th«y 
wwe  aUl  in  the  .ame  condition  a«  when  d«livered  to 
■•Id  insoIventN ;        ^ 

"  ()on«ia,.ring  that  said  Art.  2000.  C.  C,  d«..  not  apply 
to  ca«)a  of  .Msolvenoy.  whid.  arc  ffov«n,od  by  the  i,.;  iai 
rnlingofArt.  1098.ac...tati«g  that  in  Jh  caaiMhe 
right  of  rovendK^ation  or  of  preferen.«,  on  the  price  can  b*. 
exercised  only  within  fifteen  days  from  the  date  o(«ale  • 
And  considering  that  the  claimant  ha«  in  the  p^.' 
sent  case  taken  ont  his  seizure.  .»nd  made  his  claim  W 

date^fl'al?— ''"*'^^*''''^'^*^  of  fifteen  days  f^om  the 

nf  ♦i^'*'*'m'"'^"  M*"  ^^*  ««"t«»tation  made  by  the  curator/ 
of  the  .aid  privilege,  claimed  by  said  W.  Loyendecker,  ^ 
being  paid  by  preference  on  the  proceeds  of  five  tons  of 
orange  mineral  which  have  been  seized  in  this  matter. 
MA  doth  declare  the  said  privilege  unfounded,  and  say 
,^^  okimant  can  only  be  collocate^and  paid  a» 
marc  la  mm  with  the  other  creditors  of  the  insolrent^ 
and  doth  condemn  the  said  claimant  to  pay  the  costs  of 
tnw  present  contestation,  rfw/roi/,,  c^c."  I 
4Wo«j  4.  CampW/.  attorneys  for  ClMkant  ' 

(i-F.)        /■    • 

,  ^       _^;        _       I  Oc^o|{dr  16,  1889. 

Corim  DE  LOBIMIEB^  jli 

YOUNa  V.  ACCIDENT  INSURANCE  <L.  OF  N.  ^^ 
Cotit-Thxation  of  Coumdfee  <m  CmmiuL  BogaMn 
H«LD:_Th«t  a  fte  pdd  to  ooanaelfor  wamlnlna  iitMM- „™*„  .» 

rj'l^^u'fri^*  *•  fc»fa«  party  M  00.1.  iL  th.  cSr^  T^; 

i^y^of^xmlfb^  the  .««nii«tlon  «.d  cnSi«„,JS«^ 
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DE  LOBIMIBB^  J.  : —  .,  .  ••  ^  • 

The  plaintiff  obtiiined  a  jadgpient  maintaining  his 
action  agaiu[|t  ti^e  defendant,  with  costs,  and  now  applies 
for  the  taxation  of  th^e  costs,  One  of  the  items  to  which 
the  defendant  object^:  is  a  f(@e  of  #25  paid  by  the  plaintiff 
to  a  batrister  in  Simcoe,  Ontario,  for  examining  witness^ 
es  under  a  commission  i^ded  to  that  place.  By  the  con- 
sent of  the  jjiarties  the  commission  was  an  open  one,  no 
written  interrogatories  hav^g  been  previqasly  prepared:^-. 
and  settled,  and  trhe  witnesses  were  consequently  exam-  ^^ 
ined  and  cross-examined  '^vtDa  voce  by  counsel  on  either 
side.'  The  plaintiff  contends  that  from  the  very  nature 
of  this  commission,  the  ettiployment  of  counsel  was  neces- 
sary, and  therefore  this  expense  should  be  included  in 
the  taxed  costs.  .' 

However  useful  and  legitimate  the  employment 
of  couxisel  may  be  in  sttch  cases,  I  find  nothing  in  the 
tariff  which  justifies  me  i|i  allowing  this  item.  A  similar 
application  was  refused  in  the  case  of  Eraser  v.  Bonner,  ^ 
Canada  Siiipjiing  Co.,  which  does  not  appear  to  have  been 
reported,  but  in  which  the  question  was  thoroughly  dis- 
cussed. As  regards  counsel  fees  for  ^xaminin^  witnesses 
on  Commissions  Bogatoires,  I  find  no  other  article  of  the 
tariff,  except  No.  80,  which  allows  |2  for  the  examination 
and  cross-examinStioh  of  eac!|^  witness,  but  this  fee  can 
only  be  allowed  to  the  attorneys  of  record.  There  is  no- 
thing in  the  tariff  for  allowing  travelling  expenses  or  fees 
paid  to  foreign  counsel.  This  item  of  |25  has  therefore 
to  be  struck  off  the  bill. 

Lafleur  Sf- Bidle,  for  Plaintiff:  y 

Haiton  &>  McLennan,  for  Defendant. 

(E.  L.) 
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6-SUPlBkiOB  OOUBT.      ^      '  {      gg^ 

January  81,  1889, 
.    ^«  TA8CHEBEAU.  WuRTELE.  Davidson.  JJ.      ^ 
BPBINSON  V.  CANADIAN^PAeiFIC  RAILWAY  CO.^ 

^^105,2261.2262.2267.  aHtL^^Z;^ 

3*M  ihm  the  date,  oti^jonrithrS^.*^  *^^'P'~"'''' «f  o-e 
J««l««d.g.i«tthei.y„Sl^y^ot^to^^^  M  been 

*heprovi«ioos<rfArt2267.GC  Si„~  K   '^'*°°*^*"''*  toder 

«ve  the  pontiff  w«  nT  F^fttt  uS^J' H  r.*^  «pt«JL 
•tty  Pfetengion  th^  might  h»Je^  ♦   •  "•V*««"»d«»te  had  w.ive# 

<^"*»nv  X.  rf<»)  Where  ona  foSZ^  i*"*!*""  "^  ^^^  ye«ni 
giiatiff  $8,000  damage.,  hat  ZZJ^^  ^  ^""^  •**«J«d  the      * 

*^ttheCWt.hoo,d.S,r^:X^ 

The  action  waa  instituted  on  the  mh  \.f  xr 
by  the  plaintiff:  acting  as  well  forSlf  rT    ^  ^^^  1884,^  ,fe 
cityof  tutrix  to  her  miX?      f  ' ^^^iself  ag  j^  her  capa- 

eight  years  of  ag^t^^^^tT^^^^ 

death  of  Pi»tric%^Xht2r  n;:"^r*  <>-  ^'^^ 
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father  of.  her  minor  child,  tvhich  death  had  been  caused 
by  the  fault  and  negligence  of  the  defendants. 
The  dilatation  alleged  :— 

The  plaintiff  was  lawfully  married  and  was  the  widow 
of  tho  late  Patrick  Flynn,  who  died  on  the  18th  Novem- 
ber, 1888,     That  there  was  born  of  the  marriage  one 
child,  then  surviving,  aged  about  eight  years,  named 
Agnes  Maty  Flynn,  to  whom  th»-plaintiff  had  been  duly 
appointed  tutrix. 
That  Patrick  Flynn  was  in  the  employ  of  the  defend- 
its  in  August,  1882,  at  their  workshop  and  yard  situate 
lochelaga;  that  oii  the  morning  of  the  2'7th  August, 
188^  he  was  ordered  by  defendants'  officers  to. assist  in 
unloading  a  large  iron    machine  from    a  waggon    in 
defendants'  preniises;  that  while  obeying  these  orders 
the  machine  fell  upon  him,  crushing  both  his  legs;  that 
he  was  so  badly  injured  that  it  was  found  necessary  to 
amputate  one  of  his  legs,  which  was  done  at  once,  but  his 
injuriies  were  so  serious  that  ^e  died  from  the  effect 
thereof  at  the  General  Hospital  in  Montreal,  on  the  18th 
November,  1888.       ,  V  V  ,* 

That  the  accident  was  caused  sblely^y  the  negligence 
pf  the  defendants,  and  the  insufficiency  of  the  means  em- 
ployed bj  them,  and  their  want  of  care  in  unloading  the 

machine. .  '  .      ,     ^ 

That  the  plaintiff  and  her  minor  child  were  solely 
,  dependent  upon  Flynn  for  supj^ri;,  of  which  they  were 
deprived  by  reason  of  said  accident  and  death. 

The  declaration  concluded  by  praying  for  a  condenina- 
tion  of  110,000  damages  in  favor  of  the  plaintif  indiv^ 
dually,  and  as  tutrix  for"  her  minor  child,  and  declaring 
option  of  trial  by  jury.  ^ 

^  The  defendants  pleaded  that  the  accident  was  not 
catise^fcy  any  negUg4ft«e  or  carelessness  on  their  part,  or 
on  the  pari;  of  any  one  in  their  employ ;  but  that  it  wm 
caused  through  the  negligence  and  inattention  of  Patrick 
.  Flynn  himself.  Thftt  every  possible  means  i»  prevent 
any  accident  was  used  by  defendants'  employees  at  the 
time  in^qnestion.  ,        ^  ■  .     \ 
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before  DoLrtr  /  Zd\      ^  ','". '™«'  '=™"  »»  for  I'ial 
280.  April  Silk  .;r^  •  T""'  •""7'  •»•  "»«  2'*  aid 

individa.1  ea^Uy  «d  XI     '"""'^  *2-«»»  »  her 

*l.ioh  were,  th^t  auieT^X"  .T"'  f "'°'"'  ""™S 

svaflfctheQasewaTclMrf  1^7  ^  "nlRappeared  in  oouT 
he  jury    3  oX        "^^T""-'!  were  addre«. . 
i«  dZCtZZr^  "^  miriirecUon  by  the 
Key  hid  a  It  to  .nT     "Vl"  """^"8  the  dam.^ 

••  mother  «d„rphanS^:£j{d?«'""«»  of  the"  widowed  . 

the  molten  ,f  defendant  w"'i''rj7'  '»?  S^-U^R 
that  the  evidence  of  thi  „»  T  ""''  °''  *■■«  e«>'"d 

P-operly  eicS    b^t  J^     ?"•  "'"""^  *»  '"^  h««»  ™. 
.^  b'y  the  dSdLL*'"''""'«  IS  "">  "'"^  »»'-'» 

J»««y.  IW  ni^^t^^o"'  »  the  16th 
theOonrtofEeview  .r.A^  ^^^^  the  judgment  of 

fo' j-<«me„tt^nTLTndC2f  °  *'^'^'' "■'*«'» 

'hem , «,; SI LZ^i  '^t'tf  ?^*^ f»"'"^ 
direoted  the  jnry  in  teliw^    ^  **""  J"^  ""^  •»» 

■■me,tal«Ufen.,of  the!l-.!l*T  "l"^  "8°^  «»» 
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Aft^r  these  proOeedings  the  ^plaintiff  moved  for -the 
fixing^  6f  a  day  for  the  new  trial,  and  for  the  snmmbning 
and  striking  of  another  jury.  -  At  this  stage  the  defend- 
'ants  moved  to  be  allowed  to  plead  a  new  and  additional 
plea.  The  plainti£f  nnsuccessfnlly,  resisted  this  implica- 
tion, and  thp  defendants  were  permitted  to  plead,,  the 
following  plea :-—  ,  ^  v     *./*,;' 

< "  And  without  waiver  of  thfi  foregoing  pleas,  for  farther 
plea  to  the  plaintift's  a<5ti6n  and  demand,  tihe  defendants 

say,:—     VV  •     •   ■'      ■■■■  ■  ■  \A  .     •■ , 

1.—"  That  the  deceased,  Patriisk  Flynn,  was  not  iivjured 

through  any  fault  oi  neglect  of  the  defendants,  or  of  ahy, 
'  of  their  servants,  and  was  >not,^t  the  time  of  the  accident 
wherein  iie  received  the  injuries' 6et  forth  in  the  plain- 
tiff's declaratio*n,  acting  under  th6  orders  or  instructions 
of  any  of  the  (^cers  or  servants  of  the  company  de-^ 
fendanljp.      ^f  ■ '  ,'  >■     ■        :v.-'-v  ■  >.  ■.  ''"^s  ■  r."'  ; :  -^  '-  ■ :: ■;' 
-  2.>— "That  the  machine  which  fell  'Upon    the*^  said 
decQa»9d  Patrick, Flynn  was  not,  /sitvthp  time  of  the  "said  . 
aCQident;  in  their  posciession  or  under  .their  poWer  01"  con- 
txol,  but 'was  the  property  and  in'^^the  possession  of  one 
Gharles  Scotia,  of  Philadelphia,  in  the  XJijited  jStates  o^ 
America — ^and  the  wagon  uppfi  «^which  tlie  sadie  wa» 
being  moved  was  hired  and  leased  by,  and  under  the  con- 
trol of^  the  said  Charles  Scott— and  the  deceased,  and  the  . 
other  his  fellow  workmen  engaged  in  moving  the  .said 
machine  were  specially  employed  and  paid  for  so  doing  ' 
by  the  said  Scott.       '    '  V  "   v 

8.— -"That  the  sdd  deceased  Patrick  Flynn  voluntarily 
and  without  any  orders  from,  the  defendants  or  their 
officers,  assisted  with  other  his  fellow  workmen  in  mov- 
ing the  said  machine  into  the  shops  of  the/compahy 
defeifdimt^  where  the  same  was  to  be  tested  and  experi- 
mented upon  for  the  benefit  and  advantage  of  the  sud 
Scott  :~and  the  said  depeased  Patrick  Flynn  accepted  all 
the  risks  of  such  employmeitt,  and  any  injury  he  receive^ 
therefrom  resulted  from  his  own  acts  and  the  acts  of  his 
fellow  workmen-engaged^  with  him  in  the  same  emj>loy- 
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Rpblnton 
0.  p7b,  Od. 


The  filing  of  this  plea  rendeie4  a  iie^  aMignnttat  of 
^ts  for  the  jnry  necessary,  .which  were  fiibd  by  David- 
son,* J^  with  cAnsente-of  parties,.by  judgment  rendered  on 
the  11th  of  November,  1888.  7    ,       ' 

By  thii  judgment  the  new  trial  was  ordered  to  be  held 
^  the  28th  of  NTovember,  1888 ;  and  on  that  d«^y  it  came  . 

;    tf&for  trial  before  Davidson,  J.,  and  %|ipe<»ia  jury, 
i         .'"»!  was  "continued  oii  the  day  fo^owin^j29th 
November),  when  the  case  was  c«ncludedT)y  th^jury 

I    agaiit  finding  i»  favor  of  the  plaintiff;  and  this"  time 
^warding  her  |4,600  in  her  individual  capacity,  and  |2,009 

.  m  her  capacity  of  tutrijc  for  hei- minor  child,  in  all  |6,500 
as  aforesaid..  ^;'-         >■'/  \/0:  -■'>    ■ ';  '■.         ■••  .,         '    , 

The  following  were^the/^uestjonsi'suhBititted  to  the 
jury,  with  the  answers  th^r^^  :--,     ,^      #>      • 

1.— Was  the  late  Patriipk  %nn,tlfe  decease*  httsbftiia 
of  the  plaintiff;  im  theMefe^datits'  en«)loy  during  the 
month  of  August,  188%?  viln^^lTes.    ^  ,     > 

;     2.~Was  the  said  l4feiek  Jlyni  injured  on  or  abii?t* 
the  2'7th  of  August,  1882,;by  the  falting  «ipi)p^  Wm  of  an  *     ^  ' 
tiaw  machine,>hile^engiigetf^  as|i^ing  to  tmloa4'*he       "  " 
same  froni  a  iruck  &t  W«ligon,limd  did  thesaid  Patrick 
F?ynn  die  from  tire  it|biiBs  thus  r^ived^  .  itiw.— Yes. 

8.~W;as  the  said  lat0  Patrick  Plynn  so  injured':  (0)^56  '   . 
actinlf  of  hiBown-mplien ?  4im.^No.  Or (6) ^hi^acting 
in  obediende  to  the^rderaf  of  defendants'  officers  ?  and  if    * 
.  so,  s^ify  whi^t  oflicers^     Ans.^tea,  while  ao^ng  in 
obedien<»  to  the  or4eiiB  of  the  officer  of  the  defendwits,      "     ^ 
ihd  under  the  inftrjictions  of  a  foreman  or  other  oiaici^^  ' 
Or  (c)  Was  the  said  li,tePatric|::Flynn  speciaUyemploy^d 
With  other  his  feUovr  workmen,  in  assistingf  to  move  tihe         *'' 
said  machihe,  by  the  pwner  tler^?    Ans.-^lio. 

4,— Did  the  fallind  of  t^e  Md  ifiachine  and  the  said 
iiyury  to,  the  said  Batrick  F^nn  reaplt .  from  the  negli- 
gence, want  of  skiU^or  fault,  (a)  Of  the  said  Patrick 
Blynn  ?  ,  Ans.—^o.    Or  (6)  Of  the  fellow  worfahen  em-        ' 
plc^  with  him  in  ui^oading  th<<  WHid  mafihine  ?    Am.         r 
—No.    Or  (c)  Of  the  defendai^ts  and  of  personjB  plfc€»d  in 
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resulted  from  the  negligence  of  the  defendanfs  and  per- 
sons placed  in  authority  by  theml  ,  /  v.,,,  • 

6.— Was  the  said  accident  caused  by  the  insufficiency  of 
the  means  employed  in  unloading  khe  said  machine  from 
the  waggon,  or  how  ?  Am. — ^Yesk  it  was  caused  oy  the 
insufficiency  of  the  means  employed* 
-  6.— In  whose  possessibn  and  'uniier  whose  power  and 
control  was  the  said  machine  at  the^  tinie  of  the  said  acci- 
dent ?  'Ans. — In  the  possession  and  control  of  the  de- 
fendants.        *     *       " 

7. — Under  whose  charge  or  control  was  the  waggon 
upon  and  from  which  the  said  machitae  was  being  moved 
at  the  time  of  th«  accident  ?    Ans.— the  defendants'. 

8.— Was  the  plaintiff  and  her  minor  child,  Agiles  Mary 
Flynn,  solely  dependent  for  mainteilauce  and  support 
upoii  the  said  late  Patrick  Flynn,  and  is  the  plaintiff  now 
obliged  to  support  herself  aud  maintain  and  educate  Jier 
said  child  by  her  6>yn, labor?  ^Ans. — ^Ytes.      _ 

9. — What  amount  of  damage  occasioned  by  the  death 
of  the  late  said  Patrick  Flynn,  if  any,  ha^  ibeen  suffered? 
(a)  By  the  plaintiff?  il«».— 14,600.  {p)  By  the  said 
minor  Agnes  Mary  Flynn  ?    ilns.— 12,000. 

Upon  these  findings  of  the  jiiry  the  defendants  pre- 
sented three  motions  to  the  Superior  Court  sittin|f  in 
Review,  (1)  for  judgment  in  their  ^,  favor  non  obstante 
veredicto,  (2)  for  em^fii  judgment,  and  (3)  for  a  new 

triaL  ■■    -    '  ■  ■   ■■'  fg:^:^  ■■-■.  ■..•■^•-:^- 

The  plaintiff  also  moved  for  jnjl^ettt  in  her  favor  on 
the  findings  of  the  jury.  .  f     'v  v 

The  first  two  motions  of  the  defendants,  namely,  for 
judgment  non  obstante  veredicto,  and  in. arrest  of  judgment, 
were  based  upon  practically  the  same  reasons,  the  pnn- 
cjpal  reason  being  that  the  rights  of  the  plaintiff  had  been 
prescribed  and  extingnished  before  the  institution  of  the 
action,  the  said  Patrick  JFlynn  having  been  injured  on  the 
27th  August,  1882,  and^  died  on  the  18th  November,  1883, 
and  the  action  of  the  plaintiff  not  having  been  institnted 
until  the  Itth  May;  1884r  '  ?        .  0 

This  was  an  entirely  new  pretension,  not  pieced  in 
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defenoe  of  the  action,  or  raised  daring  any  previoii8*arga- 
ment  in  the  case.  ■    >  * 

Tl^e  reasons  urged  in  the  motion  for  a  new  trial  we?i 
that  the  weight  of  evidence  was  in  favor  of  defendants! 
^^at  Flynn  was  iiyured,  not  while  acting  in  obe^ienw  to 
orders,  but  of  his  owa  motion,  and  through  his  ow/negli- 
gence.  It  wa«  also  urged  that  the  verdict  was  informal 
and  defective,  inasmuch*  as  the  answers  wej-e  vigue  and 
u^o6rtain  and  contradictory,  and  that  the  amount  awarded 
the  plaintiff  was  excesnvei^  ^  / 

A  Jury  hlis  awarded '  |6,600  in  favor  of  plaintiff,,  and 
the  dVendabt  meets  her  motion  for  judgment  upon  the 
verdict  _by  motip^jg  {\\  for  judgment  ^n  obstante  veredicto; 
(2)  or  alternatively  fof^irrest  of  jud|fment ;  (8)  or  furthw 
alternatively  fbta  new  trial.  •  >  ^  ,  '' 
^  The  ju*y  found  that  Patripk  Flynn,  plaintiff 's  late  hus- 

-  band,  on  the  27th.of  Au|r*i8t,  1882.  being  then  in  defend- 
ants  employ,  and  whiM  acting  in  obedience  to  the  orders 
of  Its  officers,  recei,v6d  injuries  while  engaged  in  unload- 
mjf^wiiron  maohine  from  a  truck,  firom  wWch  he  died/ 
that  the  accjdfent  resulted  from  the  negligence,  wMit  of 
skill  or  fWlt,  not  of  Flynn  or  of  his  feUowWkmeiji,  but 
of  thj.<som|>any,  and  of  person^  by  it  pla^ied  in  authority, 
over  him ;  that  plaintiff  and  her  minor  chifd  Agnes  were 
•olely  dependent  upon  him  for  supporifand  that  the' 

-resulting  damages  were,  #4,600  to  the  m^h'erand  #2.000 
to  the  child.  The  q^estion9  to  Mtlaiidk  these  findings 
were  an^Wiars  represent  the  leading  issued  between  the' 

parties.  /         .  -  •  ^■■ 

Biit  i^t  the  arguments  upon  the  jnotions  now  under 

msidetation.  ft  nanr^AvAMs*^  ^e  j-a.^.1 ^^  i    « 


the  d^iptruction  of  plaintiff 's  action.    It  js  asserted  with 
S^^*- f?^^^°^  *?"**  y  *^^  ^»*eof  ^e^  action,  plaintiff. 
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The  point  as  raised  has  not  been  before  discnused,  ai^d 
its  details  rej)r489nt  a  le^l  flank  mqvemeiit  of  80>in- 
geniousakind  as  to  iiivoke  the  anxiow  cdoaideratiou  of 
the  Oourt.  ,  1  quote  the  articles  of  th|,€|pde  which  are 
apjplicable :—  '  '    f^    ' 

1^6.  **!&  all  cases  where  the  per(f|>n  ii^iired  by  t^e 
*'  (jSlbaimission  of  an  offence  or  qd'asi  offence  dies  in  con- 
*'  quence,  wifhont  having  obtained  indjemfiity  or  satisfac- 
^"^tion,  his  consort, 'and  his  ascendant  and  descendant 
"  relations  have  a  right,. but  only  within  a  year  after  his 
"  death,  to  recdver  from  the  person  who  committed  the 
!'  offence  or  quasi  otfence,  or  his  reprejsentati ves,'  all  dam- 
"ages  occasioned)  by  such  death.  ,.  \.  In  all  cases  no 
"more  than  one  action  can  be  brought  in  behalf  of  those 
"who  are  entitled  to  the  .indemiiity,  and  the  judgment 
"determines  the  proportion  of  such  indemnity  which 
"each  is  to  receive."/     ,  ,  \  ;        . 

2261.  "  The  following  actions  ^ure  prescribed  by  two 
"years: — 

"2.  For  damages  resulting  froin  offences  or  quasi 
"  offences,  whenever  other  provisionsdo  not  apply. 

22!B2.  "The  following  actions  are  prescribed,  by  one 
•^■year:—  "'"*?--  ,        •;  '  •  :';  .   ■  -■  -■  :  ■ ;  [•:  .;   :  ■  '     .  * 

"  2.  For  bodily  injuries,  saviVig  the  special  provisions 
"  contained  in  Article  1056  and  cases  Regulated  by  special , 
•*laws."  ^ 

'2188.  "The  Court  cannot  of  its  own  motion  supply  the 
"defence  resulting  from  prescription,  except  in  cases 
"  where' the  right  of  action  is  denied.". 

But,  by  Art.  2267,  "  in  all  the  cases  mentioned  in  Arti- 
"  cles  2261,  2262  (cited  above)  the  debt  is  absolutely  ex- 
"tinguished  and  no  action  can  be  maintained  after  the 
"  delay  for  prescription  has  expired."  ♦  . 

Nc^i^i  says  the  defendant,  Flynn  never  took  proceed- 

'  ingSi^  the  prescription  of  one  year  provided  by  Art  2262 

canie  into  force  as  against  him,  and  therefore,  upon  his 

death,  n6  right  of  action  existed  in  favor  of  plaintiff.  ./ 

~~Toall  this  it  is  answered :  1.  That'  piUntllFS  nght'of 

action  does  not  of  necessity  cease  to  exist,  even  if  pre- 
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according  to  the  onginal  French  vdwion  of  the  Code,  what 
^/'^"^If^  ^r  Art-  ?2«2  i.  "injure.  coriH>relle.>  and 
the  word  "injnreB"  mean,  only  i^jurie.  inflicted  with 
Sl^ff  'l'^  ofi-ence.'>hereas  the  hurt  done  to 

.     P'"nt»ff  was  without  malice,  to  wit.  a  quaai  ofltence.  and 

I^^^HM*^."^*'*  ''''''^'^  **y  Art.  2261  and  6nly  pre- 

„   "jnpwWe  by  two  years,  within  which  he  died,    a  That 

the  point  should  havi,  been  pleaded.  .       ^  ^ 

nin^T^^uX''^  ****  Opurt  have  arrived  at'the'conclu- 
Bion  that  this  lait  objection  ought  to  prevail,  and  as  a 

*  ^"•«;««»^  we  are  not  called  tij>i,n  to  offer  an  opinion 
asl.wb.tm,ghthav^.^^^^^ 

t^Sw    f  p^  respecUveiy  by  X  Superior  Court  and 
m.  «     K    .^""T^^^  ^-^  •  PP-  "*•  «6.     I  have  With 

rr«..?  ^r'T"*"'"^  <^«victions.  resumng  from  .in 
earn^t  investigation  ,of  the  p,int.  could  induce  uie  tS 
believe,  m  opposition  to  the  opinion,  of  the  learned 
judges  who  have  decided   otherwis/ that  .11   S 

m^  ST  ^  *  common  prescription  of  one  y^ar.    But 

reierence  to  thiy)oint  unia^Bsary.  > 

th^'  ^^Z'  '^*^'^*"«  *o  the  i^jority:  of  the  court,  is  ' . 
Ih  J     !?***?"  ""^^  invoked  on6  which  cannot  be  sil  ' 
^ed  without  a  special  defence  f  We  are  al|  agreed  Z  ' 

would  have  to  prevail,  at  afty  stage  of  the  oa^   and 

whether  pleaded  or  not.    W^Jso  a^  tW  tWe"  w-i 

only  one  right  of  action,  ind  thatVwng  out  of  Th" 

original  acoident^In  MWrespect.  I  b]^^^^^ 

the  majoniy    of  the  courtOtouriug  hi^lSe  JW 
could  Wejued  for  damaff»,  ~>-~ix1-- ^  *  rr.  ^'y^** 
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n^  .'*"',?^'J»f'7Wl6  to  hi.  widow'was  lef^litid; 
not  f^these,  but  for  the  lo«  «o<Scajii<«i^  »  to  he,  b^^' 
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death.    Thus  while  grafted  upon  an  old  right  vt'ropr«* 
■entit  an  easentially 'new  canae  of  aution,  not  existing 
daring  his  life  time,  and  only  created  shy  his  death.   'If»< 
however,  Flynii  had  obtained  "  indemnity  and  aatisfac- 
tioh,"  then,  acoording  to  Art.  1056,  no  separate  or  farther 
cla^ocoul^jift-aTged  by  her.    Well,  perHiuts  plaintiff,  ii 
noTTEe'^^cHptiiW  egmvalent  to  ^^  indemnity  and  Mti||i 
litotion  ?"  Certainly  not,  according  to  the  strict  principled 
which  governed  the  origin  of  this  law,  for  the  codiAers 
tell  as  in  thoir  report  (p.  485)  that  it  is  founded  on  "the' 
higher  reason  of  public'  policy,**  and  not  on  such  a  pre- 
sumption of  payment  as,  for  example,  prescribes  promis- 
sory notesfln  five  years.    There  is  no  doubt  that  if  Flynn 
had,,  after  the  creaiion  of  a  le^al  prescription  against  him,  . 
taken  an  action,  the  defendant  jnight  Huccessfully  urge 
the  objection,  even  without  a  plea.     Here,  however,  the 
company  is  arraigned,  not  by  the  husband,  but  by  the 
wi|b.    Personally  she  has  permitted  no  prescription  to 
_Tun  against  her,  because  she  is  within  the  year  given  to 
her  by  Art.  105ti.     It  will  be  Emitted  that  we  ought  to 
handle  words  and  principles  with  g^eat  precision  when 
a  law  of  such  severity  is  in  question,  and  when  we  are 
dealing  with  a  litigation  which   has  lasted  over  four 
years,  which  has  passed  through  all  the  tribunals  of  the 
province  to  the  Supreme  Oourt,  which  has  witnessed  tWo^ 
trials  by  jury,  and  in  which,  up  to  this  moment,^Jfi^. 
plaintiff's  right  of  action   has  never  been  c,halleng|a^ 
although  the  defendant  has  by  special  pleas  pleaded  every/ 
supposed  ground  of  defence.  .,  7 

What  in  strictness,  then,  thd  defendant  declares,  is  not 
that  there  is  prescription  as  betw(}en  it  and  tthe  plaintiff, 
but  that  her  action  does  not  lie,  because  at  Flynn's  4^th 
his  right  of  action  had  ceased  to  exist  by  reasbn  of  a  pre- 
B<;ription  acquireU  against  him.  The  position^  might^i^ 
different  were  she  suing  as  an  heir  or  an  a^|^ee,^r  in 
eithtir  case  she  would  be  representing,  not  only\the  same 
right,  but  the  same  cause  of  action  as  the  testator  or  the 
assignor.    In  a  word,  the  defendant,  in  drder  to\8nfltain 


its  position,  hais  toaM^TIacts  not  aris&goat  ofaly~ior 
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„    ox  default  of  the  plaintiff,  but  colUtefal  to  and  fndepend-'      iii» 
ent  of  her  own  doinga.     We  therefore  hold  that  the  iwiue    W^'"*-" 
now  raised  i»  a  /in  de  non  rectvoir  which  n«wded  to  be   ^f'^^Op- 
'     ■peoially  pleaded,  so  that  she  might  have  opportonity  of       ^ 
UBwedng  in  avoidanoe.    >lthoagh    not    inroked    or 
(^        urged,  we  h|ve  not  overlooked  what  a  simple  general 
-™     ^^??*-l!?^  *>X>M.l^lwa^^  Act,  supposed  to  include.  - 

^^       [Aftet  discussing  at  I«ngth  the  probf  made  withres^t^" 
,    to  nogligenco  and  tlie  source  of  the  orders  under  whidh 
Plynn  was  acting  at  the  moment  of  the  iiumy,  his  Honor       - 
continued:]—^.     :'        ♦   ,  .  .       .• 

^       The  jury  found  that  there   was  insufficiency  in  the  ^ 

means    employed    to    unload  the  mat^hine,    for  which 
the  Company,  and  not  Plynn   or   his    fellow-'workmen 
were  respouMible.      Defendant  further  complains  that  the 
death  did  not  in  fact  result  in  Consequence  of  the  injury 
Proof  of  the  fact  is  needed  to  enable  the  widow  to  sustain 
her  action.     Her  husband  lived  for  sixteen  months  after 
he  was  disabled,  and  the  immediate  cause  of  his  death 
was  erysipelas.    Under  the  criminal  law,  a  person  is  not 
deemed  ip  have  cbmmitted  homicide  when  the  death        .    . 
takes  place  more  than  a  year  and  a  day  after  the  injidry 
causing  it.    We  hi^e  not  been  referred  to  toy  like  jfnle 
if  it  can  be  called  one,  as  existing  in  cases  like  th^^-pre-'  ^      "- 

■ent.  ?  It  is  beyond  dispute  that  erysipelas  does  frea^ently 
follow  serious  wounds ;  it  is  a  consequence^always  looked 
_^     for  and  always  to  be  guarded  against.    In  Flynfa'6  case,       -^     — 
one  leg  was  amputated,  but  it  was  considered  advisable 
not  to  risk  a  double  operation,  and  the  other,  idthough 

^  severely  ^hiittered,  was  treated  in  the  hope  that  it  might 
jreeover.  No  attempt.has  been  made  toproi^esny  specific 
external  cause  for  this  disease.  It  develdj^  about  the 
wound,  and  beyond  all  question  was  on^  of  its  resulta 
He  wflts  confined  in  Notre  Dame  ho&pit4l  for  eleven  -^ 
months,  then  he  was  taken  to  St.  Bridget'i  asylum,  then 
to  his  home,  and  then  to  the  General  Hospital,  where  he 
*^*®^'    Now,  although  the  erysipelali  might  fmm  »imp  tfi 


~Gine  have^been  suppresv^d,  its  exdtinff  cause  remained 
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ioti¥« :    his  illneaa   wa«  cwntinnooa ;   and,   to  um  th« 
words  of  Taylor  CI  Medical  Jarispmidence.   605),  "Th« 
"medical    facts  that   the    person    assaulted    haa  nevtf 
"  recovoriMl  from  the  effects  of  the  violence),  and  that  thf 
'  "  iuUainmation  set  up  has  suddenly  assumed  an  erystpet*  ' 
"  latoos  character,  are  sufficient  to  establish  this  connec- 
"  tion  with  the  original  ii^jnry."    'In  one  of  the  caset. 
cited  {McCarthy  v.  TVaveUen'  tnturunce  Co,  8 Bluett's  R^p, 
806)  the  following  languag*^  is  used : — "  The  application 
"  of  the  principle  relating  to  proximate  cause  is  not  necet^ 
"sarily  '  controlled  by  tfmm  disti»ae*s  but  by  the  sacdea^j^ 
"sion  of  events.'"     I  notice  by  thtt  2Ym«<'  reports  that  tbt 
Queen's  Bench  division,  on  the  19th  of  this  month,  in  •' 
case  of  ItUt  et  al.  v.  Hie  RaUway  Paatemgets  Auurance  Co,^" 
judged  upon  the  doctrine  of  secondary  causes  of  death. 
The  insurance  company  was  to  be  liable  if  the  insured 
person  "  die  from  the  effect  of  such  injury."    The  inanred 
fell  and  dislocated  his  shoulder,  and  bo^re  his  recovery 
was  found  to  be  suffering  from  pneumonia.      In  a  case 
stated,  it  was  asserted  that  his  catching  cold  and  the  Qnal 
effects  of  the  cold  were  both  due  to  the  condition  of 
health  to  which  he  was  reduced  by  the  accident.    The 
Gonrt  held  the  accident  to  be  the  proximate  cause  of 
death,  and  that  a  natural  intervening  consequence  should 
be  noticed.    The  cold  which  resulted^^in  pneumonia  was 
considered    a    natural    consequence  and  not  anything* 
external  of  an  exceptional  description.    A  raui,  the  jud(p> 
ment  proceeds,  who  lives  some  time  after  an  accident 
cannot  avoid  being  exposed  to  some  external  conditiontr^- 
Here  we  -h^ve  a  broader  principle  than  needs  to  be 
applied  to  this  case. 

With  reference  to  the  facts  so  far  stated,,  we  have  also  to 
iremember  that  the  Qneeu'a  Bench  has  confirmed  a  like 
verdict  in  this  case,  bnt  only  to  the  extent  of  $8,000,  and 
that  Judge  Strong,  apparently  with  the  consenlf  of  his 
brother  judges,  said  "  they  (the  men)  vfere  acting  under 
*'  the  immediate  directions  of  Olividf,  as  foreman  of  the 
"  gang,  who  was  himself  acting  iy  obedience  to  the  orders 
'^^oTMs  sQiMIior  6nc«r."    AlUtagSIff.  " th«r«  Wi«  *Upi* 
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^evidenoa  of  negligenoo  which  wMWitiitly  ftBttiwftt 
.   ^'tbeconaidorationof  theJniT.'*  ^. 

Th^i  Court,  and  without  diiMiit.  a«  %  coiii«witt«nco,  can- 
not  coniddwr  that  in  theiu  renpect-  th«  verdict  ia  aninat 
Im  evid(in(;«. 

Speaking  for  myHclf.  I  have  to  b«licve  t!ie  iiMont 
•wrifd#d  to  \h)  gr«*tly  eiceaaive.  Here  in  n  man  who  wa. 
•  fluhmongor  and  became  bankrupt.  He^oame  to  thin 
''°""*'7i  !»'">*«''*'.  •»<*  «k  <ho  end  o^  .iz  month,  waa 
workiarflKIhe  rate  of  about  a  dollar  a  d^fik  an  aMiatUii 


•       . 


O.F.1.00W 


/ 


ru  ^«iffi*iri^i»'fc     *'"**''"^'  ***''*®'  ■^^"P**     The  Supremo; 
J?"'^B1ISH"^"  *"  "^''  '*~'^"  "I*®"  w*»»«#  *o  »>«w 
TfflP^'***^  muRt  not  include  a  iJftium  for 
'  "**"!!  flr^**'  y«*' «««l«ding  thi..  the  lalTjury  only 
awarded  18.600  ;  they  mOnt  pre«ent/'actod  njal  damage*  '• 
ond  tho^  mn«t  not  be  anseMtd  to  an  amount  but  of  pri- 
portion  "  with  the  actual  pecuniary  Iom  ".—14  Supr  Ot 
Rep.,  pp.  no  128.   I  am  not  prepared  to  permit  a  widow 
to  turn  over  her  huaband,  when  killed  by  an  accident,  at  " 
■o  enormous  a  profit  as  that  which  this  verdict  of  |6  600 
represents.     I  would  comiHjl  plaJntiff  to  accept  a  region- 
able  amount,  which  I  would  be  preprfwd  to  name,  oi 
submit  to  a  new  trial.  '      ■*       „  ^  ' 


,v   Tasohereau,  J. 

'  the  plaintiffs  husband, 

Kovember.  1888,  from  tL 

^  the  company's  service  on 


jfick  Flynn,  died  on  th<^48th 
,  lit  of  injuries  rcooi/ed  in  r 
2'7th  August,  1882,/nd  s^/ 


took  the  present  actio^i  on  the  17th  May.  IsiTthatV. 
withm  a  year  from,  her  husband*,  death,    m  jury  on 

•6,100.  Before  this  Court  the  defendanta  Zw  resist  her 
mo  ion  for  a  judgment  on  this  aeconi^verdict  by  a 
motion  for  judgment  dismissing  theaoti^  notwithstand- 
ing the  verdict,  because,  aa  they  now  ^  the  firrt  time 
urge,  more  thwi  a  year  had  elapsed  brtWeen  the  iiyury  to 
.Flynuand  hia  death,  wittiout  any  act^  having  been  tILn 
by  him.  and  becattae  hi  oonsequeno^  of  such  )apse  of  time 
hia  action,  they  say,  waa  preacri^  under  article  2262  of 
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>' 
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thfi  Civil  Code,  and  all  right  of  action  against  the  company 
was  absolutely  ejotinguished  at  the  time  the  writ  was 
taken.    Now  the  first  question  to  consider  'is  whether  such 
prescription  comes  under  the  article  '2261,  which  ld,ys 
down  the  general  rule  that  "  actions  for  damages  resulting 
•'^ from  offences  or  quasi  dffences  are  prescribed  by  tuw 
"^eor«,!'or  whether  the  next  article  2262  applies,  which 
■provides  that  "actions  for  bodily  injuries  (injures  cor- 
^^porelles),  saving  the  special  provisions  of  1066,  are  pre- 
"  scribed  b^ne  year,"  I  adopt  the  view  that  the  prescrip- 
tion mentioned  in  the  latter  article  does  not  apply  to,  the 
action  that  the  deceased  Flynn  had.  The  "bodily  injuries" 
spoken  of  in  that  article  are  not  such  injuries  as  Flynn 
suffered  in  consequence^of  the  Occident  which  happened 
through  defendants'  negligence.      What  is    meant  by 
"  bodiljf  injuries  "  in  the  article  are  injuries  resulting,  for 
instance,  frotn  an  assault  or  a  wrongful  overt  act,  and  this 
interpretation  is  borne  out  by  the  French  y.ereion  of  the 
article.  2262,  which  speaks  of  ■"  injures  corporelles ;"  the! 
French  version  does  not  say  dommages  corpords,  but  it^ 
m^es  use  of  the  word  injures.    Arid  so  this  Court  has 
already  decided  in  the  case  of  Mwrisette  Sf  Catudal,  and 
Mr.  Justice  Mathieu  in  another  case  has  decided  the  same 
way.    That  this  is  the  true  meaning  of  the  article  will  be . 
seet^  on  i^eference  to  the  definitions  given  of  the  word 
injure.    Sea  D6nisart,  verba  injure,  and  Domat,  p.  21*7,  where 
the  three  kinds  of  injure  are  defined.    In  this  opinion, 
which  r  hold,veiqr  strongly,  IJ^itn  however  in  theminority. 
Then  the  next  question  is  whether,  if  the^shorter  pre- 
scription applies  to  Flyiin's  action,  it  should  have  been 
pleaded  as  against  the  act;ion  taken  by  his  wife.    The 
general  rulejs  that  prescription  must  "be  specially  pleaded ; 
that  is  the  rule  of  Art.  2188  C.  C.  -M'o  this  226t  C.  C.  is 
an  exception,  providing  that  "in  all  cases  menlioned  in 
"  2262  et  al.  the  debt  is  absolutely^  extinguished,  and  no 
"  action  can  be  maintained  after  the  delay  for  prescription 
"  has  expired."    However,  it  is  of  impojifeance  to  remark 
that  the  plaintiff^  action  does^ot  resulffrom  any  eapse 
of  action  mentioned  inC  C.  2262;  bnt^that  it  is  given  to 
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the  wife  exprewly  by  Article  1066,  0.  0.    It  is  a  special 
right  given  to  her  by  this  article,  npt  as  her  husband's 
neir,  nor  as  his  representative,  exercising  Ats  rights Jbut 
given  to  her  personally  by  this  special  legislatianipi 
*^*^'.  **/«  ^ffi«"lt  to  understand  that  the  presenile 
.0911^  AV^  the  exception  of  0.0.  2267,  which  dpes. 
jtwiy  with  th«i  necessity  of  plea^ng  prescription  in  the 
special  ca^s^^tioned  in  Arts.  §62  et  al.,  since  the  pre- 
tent  case  «ai^j»ction  which  owes  its  existence  to  Article 
^^1066  and  not  to  any  of  the  cases  mentioned  in  Art.  2262, 
^JHe  difficulty  I.feel  in  coining  to  atay  other  conclusion  is 
Aot  lessened  by  the  fact  that  thejlefendants  have  had 
ev^ry  opportunity  to  avail  themselves,  and  hWe  fullv 
availed  themselves  very  ably  of  every  i>lea,  a^  urged 
every  defence  to  the  action,  saving  that  of  prescJiptioU 
and  now,  after  the  case  has  been  nearly  five  y«a^R  in 
'   court  we  are  asked  to  decide,  what. was  never  uW  bfe- 
lore,  that  the  plaintiff  had  no  action  "whatever,  that  it  was  ' 
prescribed,  though  this  was  not  pleaded,    th«  decision  of 
the  majority  of  the  Court  on  this  point  \^  that  thik  excep- 
tion now  for  the  fit»t  time  relied  on,,  Should  have  been 
pleaded  in  writing.  '„' ,         .  ' 

It  has  been.argued  that  the  lapsa  of  one  year  from  the'' 
accident  causes  the  pij^sumptiou  that  there  wasindemnity 
and  satisfaction  given  by  th?  Company  to  Flynn.    But 
this  Pi^prnftioti.  is  untenable.    But  if  itdid.n^ake  such 
^r^^'  ^,^  «,liresumption  did  arise  from  the  delay 

f  ^  ?  -  "^*^^^^y  pleaded,  for  the  plaintiff  should 
h«vfe:ha^:ra  opportunity  to  ansWer^  and  it  would  have 

vjf i»  a ^o^answer  to  say  and  prove  that  during  that 
^  ^f^  negotiations  betwedn  deceased  and  the 
Company^^^^^  of' his  claim,  and  that"  there  • 

was  int^ptioii^  prescription,  biit  there  was  no  such  ' 

„  j?Iea,-Mid  It  would  be  uiyust  to  refuse  his  wife  an  opptetu- 
nity  of  availing  herself  of  such  an  answer.'  To  d^id^ 

,  othjrwwe  would  be,  on  the  piirt;of  tiie  Cqurt,  supplying' 

Sg°  y**^^  ^^^^'><^«^^>»<^^^  th^  Cotopaiiy  when 
pl#adiagdid:nofcmtA;6. ■'  — 
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Bnt  lam  mclinedto'go  forther  iii  this  sense  than  the 
miyority  oCthe  Gonrt.    I  say  that  the  defendants  pannot 
at  the  present  stage  of  this  protracted  case  im^ke  this 
prescription,  because  by  their  fkotion  they  haVerenonnced  . 
it.    I  would  decide  this,  ndt withstanding  the  English 
case  referred  to  by  my  brother  Wnrtele.  ^hen  tl^is  ac-' 
tion  .was  taken,  now  several  years  ago,  the  defendants  - 
pleaded  to  it  very  fully,  but  not  one  word  did  ihey  say 
about  this  prescription.    On  these  pleas  they  We^e  giveiji 
a  first  trial  with  a  verdict  against  them  for  |8,Q00  as  a 
xcsnlt.    From  this  they  came  to  this  Court  of  Review; 
where,  they  urged  a  variety  of  motions  against  ihe  Ver- 
dict,-and  sncceedii^  on  one,  the  case  was  brought  to  the 
Gourt  of  Appeal,  which  maintained  the  verdict.    How- 
ever, they  succeed|ed  at  last  in  the  Supreme-Court  in  hav- 
ing this  judgment  reversed,  because  the  trial  JMge  had* 
told  the  jury  that  they  might  inclnde  in  the  damages  a 
solatium' to  the  widow  for  injury  to' her  feelings.    The 
Supreme  Court  on  this  i:rOund  granted  defendants' a  new 
trial,  and  thereupon  they  aj^ied  to  the  Court  for  leave 
to  amend  their  ^6as  ;  this^^^  was, granted,  bi;it  still 
they  kepCb9ck,^or  at  least  dionot  mention,  this  prescrip- 
tion.   It  is  only  now|  after  ,>11  these  proceedings,  after    ' 
the  secon^  trial  and  a* second'  verdict,  that  theidefendants 
'     for  the  first  time,  having  failed,  on  every  other  ground^ 
^^pretend  that  the  action  .is  prescribed.    Surely  all  these 
'     Vsts,,  this  long^delay  on^the  part  of  defendants,,  amount  to 
,f« 'a  renunciation  on  their  part" of  the  benefit  of  any  such 
plea.    I  could  cite  French  authorities  to  show  that  re- 
inciationofthii^  kind  results  from  such  procedure. 
Another  branch  of  defendants' argnmenf  Was  that  the 
wife's  right  of  action  was  extinct  at  ^he  time  she  insti- 
tuted the  present  suit,  because  by  lapse  of  time  her 
husband  had  forfeited  all  right  of  action  against  de- 
fendants.   There  can  be  no  doubt  whatever  that  vwhere 
a  personal  right  of  action  ijs  lost,  th^  heirs  of  the  person 
do  not  become  invested  with  rights  which  their  atOew 
/had  not.    No  argument  is  necesstiij  to  sustain  this  pro- 
position, which,  however,  has  no  bearing  o^  the  present 


\^ 


?— 8TJPKEI0E  OODBT.  JJ41 

^^  d^  !!!J  ?^'  'It  ^'^  '^'^^y  ^"^  '«°»«*ed.  th/ 
hjuibiiii^s  anccession  ;  it  is  not  as  hia  heir  or  as^e  L  in 

that  the  wife,  who  does  no«»feppear  to  h«  >.i-  ,  ;^ 

/     tive  who  dooo  ««*    1  •    ""•'^i'P®*'  to  oe  Jiis  representa- 

for  m  that  c«,  ife  „ighj  i„,  answereJit  l^^^t ' 

muiions,  jor  new  tnal,  m  arrest  of  iadinnent  and  r-, 
i^^.™'."^  ''*'*«-..««feto.  are  JmiS  with  tt 
.«jd^*ta,ff-s  motion  for  judgment  on  the  veS 

/■■'  "WuBTELE,  X^fc   .::^.        •■   '0  vVvi^_'        ■,-.r■^^^■  ■.■:._> 

^^Mi^^Ihavethe  utmort  iympathy^^W  the  nnfor.    ' 
innate  plaintiff  in  this  canse,  mj  interpret»tion  ol'  tl,«  * 

l.^„    :   r.^^^"*^.^^  >^"  ffl^en  In  her  faronr. 
XTeviong  to  thw  n»j«i'ii.y-,Tff-<rfc^ -*  ■,  ^.    ,i     . .       '" 
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chap.  6,  thQie  were  in  Lower  Ot^nada,  where  the  civil 
law  prevailed,  two  actions  in  ^e  case  of  an  accident 
lesalting  in  d^ath.  The  party  injured  had  the  right  to 
bring  an  action  fot  compensation  for  the  injury  suffered ; 
and  if  he  died  from  the  effects  of  the  injury,  his.  widow 
and  his  parents  and  children  had  a  .right,  of  action  in  ' 
consequence  of  the  damage  suffered  by  his  de4th;  The 
'  common  law  did  not^iiire  ther  latter  action ;  ,but  by  the 
statute  just  mentioned,  the  coinbon  law  was  changed, 
and  on^  rule  was  established  for  the  whole  of  the  Pro- 
vince of  Canada. .'  llie  jLot' was  framed  on  what  is  oalle^ 
the  Gaihpbell  Act.'  As  in  countries  "v^here  the  common 
law  ruled,  no  action  was  l&llowed  to  the^  widow  dt  to 
parents  and  childflbn  for  the  death  of  a  husband  or  of  a 
son  or  of  a  father  resulting  from  an  accident,  the  statute 
was  passed  to  remedy  that  state  of  thiiigs  in  Upper 
Canada,  and  to  assimilate  the  law  in  the  two  sections  oT^ 
the  province. 

What  I  haVe.  to  look  for,  is  to  see  what  rights  the 
plaintiff  had  when  she  brought  her  action  under  the  law 
intrqduced  by  l:hat  statute ;  and  that  law  is  to  be  found 
in  Article  1056  of  the  Civil  Code,  which  now  replaces  \he 
statute,  and  in  chapter  78  of  the  Consolidated  Statutes  of 
Canada  which  reprqi^uced  it.  This  Article  reads  as  fol- 
lows : — "  In  all  cases  where  the  person  injured  by  the 
"commission  of  an  offeiice  or  a  quasi-offence  dies  in  con-^  . 
"  sequence,  without  having  obtained  indemnity  or  satis- 
"  faction,  his  consort,  and  his  ascendant  and  desbe'ndant 
"  relations  have  a  right,  but  only  within  a  year  after  his 
.'"  death,  to  recover  from  the  person  Who  committed  the 
"  offence  'or.  quasi-offence,-  or  his  representative,  all 
"  damages  occasioned  by  such  death."  The  Article 
declares  that  if  the  person  injured  dies  without  having 
obtained  indemnity  or  satisfaction,  his  consort  and  his 
'  asbendant  and  descendant  relations  have  aright,  but  only 
within" a  year  after,  hia  death,  to  recover  all  damages. 
Occasioned  by  his  death,  and  thus  enadts  as^,  positive  law 
in  the  Province  of  Quebec  a  rule  which  has  grown  up 
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fmd:  i^^Fy  exists  by  jurisprudence  in  Englwd  andTuthe 
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fr^^af^u^""'  **'  **»^  Kmlfctio'^  »  riot  to  be  found 
-       2     I  i"*?^  i  ^"*'  >«'  '*»  o"  Act  founded  pn  it.  nor  in 
the  chapter  of  the  eonsolidated  Statutes  reproducing  it 

Ontano  that  If  the  party  injured  ha«  received,  after  the 
Z^Ti""!?  ^'"'''*]^  ^'  siitisfaction  for  the  injury  suf- 
fered.  the  widow  and  parentB  andx^hildren  are  thereby 

fc^J  '^'rj  *^' P"'^*'^^^^  ^  '^^  where  thi 

^^S^r^""  ^'  ^''  ^"  been^atisfied.  and  therefore  -  " 

«ased  to  have  an  action,  none  can^i^t  in  favor  of  his 

•  Zr  r  5^"  P»'«^t«  or  children  aft^r  his  death.  The 
cause  of  action,  whether  the  action  ii  brought  by  the 
fiyured  party  or  after  his  death  by  his  consort  o^  his 
parents  or  children,  is  the  offeiice  or  quasi-offence  which 

may  b^  different     There  may  be  oneestitnation  if  he  sues    ^ 

hmself  anft  another  and  even  a  higher  one  ifihe  widow 

(^.o,»parents  or  children  sue ;  but  if  the  cause  of  action  hl^ 

-    ceased  durin^g  the  injured  man's  life,  there  can  be  no 

^  action  after  his  death.  «  ^» 

r.^*  T  ^^^  *^«'t  ^'^'  t^O  prescriptions   with 
respect  to  damages  resulting  from    offences  or  quasi- 

lZT%^i^^.^l^  ^  ^"^  »^  ^f^'^^^'  2261  and 
226^.    Th6  first  of  these  Article,  provi^es^that  actions 
fordamages^ifesulting  from  offencesor  quasi- offences 
^whenever  other  provmipns  do  not  ap|§'  are  prescribed 

^f  TJ^'*'''^  ^^^  '***'"'  ^^^^^^  «^t«  tl^^t  actions 

|or  ^Ty  injuries,  saving  the  special  provisions  con- 

.  .  tainedin  Arti^e  1066  and  cases  regelated  by  soecial 

_ W,"4re presc^  by  oneyeir.     It  is . the  lastLn- 

aioned  of  these  twS^rescriptionsii^ch  mUst  be  api 

to  cases  snch  as  thfe  piiesent  one.^  ^  '  "'t'    Vj 

k  has,  however,  been  ^tended  that  this  prescripHSh 
dojBiMrt  apply  to  cases ^fbMily^iiijary.  and 
held  that  It  merely  wlies  tp  acts  wfii^.  although  affect- 
ings^the  body,  are  ^t  the  same  timean  outrage  or  insult  to 
the  person  Injured,  this  has^^n  Implied  from  the 
ficmch  version,  which  r.^ii<ler9  thft,  wnrds  "bodil^ 
jwnes,  •  not  by  tiie  words  -blessuresoorporelles,"  but 
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ords  "  injures  corpoi«liapr^^|w«fi^;ij|^9r<||^ 
porellcs"  are  certainly  "'CUIjrJW'i{L^  (j'jj 

ix^oriesff.  andtpn  mo«pt4|p^jl^ 
onl^ili^s'alyn^altillirap  o^^g^^fworcT'or 

ato  alsq  used  |:n  i;|itnply 

iiln$^igiiity  wha^(prj^|ii  th^ 

«iA^«f '  caj(|p|^i^e|h  some 

^^i^t^^iMpdy.    I  am 

r^tt^^^^'that  ike 

like  Jhe  plesenf  one 

pii^enfacited  i>y  Article  2262. 

<;]^e,  by  an  acci^|nt  catise'd  by  tlie  faaU  of 

l|CT;'a  grii^vOus  podil^lljury  was  clone  to^le  plain- 

8  husband,  wl^icb  af|er.|^rds  caused  his  death,  and  it 

adoubt  but  that' this  pre- 

ild  rule  it,„    The  very 

hich  says  that  actions  for 

6ne  year,   "saving  the 

in  Article  1056,"  which 


Ijpris  to  me  that  there  car 
^cription  is  the  one.  wbicl 
wordiiJ^  itself  of  the<  Afiticle^ 
]t>o^iIy  iijjaries  are  presi^ril 

'  "Vriijie^ial  provisions  Con^iit^^ 

^i|^0s to- cases  w)iei^Ba;p€^6ii;i! -has  died  jn .consequence 
of^^injui^  inflicted  oii  his  ]piPlon  by  the;  wrongful  act 
iQifi^(»ther,'shows-that  it  really  contemplates  aAd  applies 
to  boa|(y  injuriesand-nbt  to  bodily  insists  and  outrages, 
<  I'M  special  provisions  coiQJ^f^ined  ilk^  1066,  uid 

a]|iided  to  iit  Article  ^262,  inb^j  that  afll&r  the  death  6fthe 
injured  party,  the  widow  aiii^  the  Ascendant  and  descen- 
dant relations  have  oT^e  year  ivii'iithin  which  to  bring  their 
action.  .1  read  the  two  A?iip|^^  together  to  ineau  that 

6'  the  widow's  and  the  Velaticidas'  action  is  prescribed  by  one 
year  from  the  date  of  th^  injured  party's  death,  when  he 
died  within  the  V®"  after  the  injiary  \^a8  inflicted  and 


thus  be|bra  the  ri^ht  of  aotlt 
sentvboae,  the  abtion  was  bx 
injury  wliich  caused  the  h\ 
far  as  he  himself  wi 
crilbed!  by  the  lapse  ol 


^ruished  fi|r  tVee  mon' 
suit.    Antcle  226'? 


-Article  2262  tbcf 


t 


expirifd.     In  the  pre- 

fifteej^mlonths  after  the 

s.d^th.     Certainly,  as 

the  ^tion   was  pre- 

and°  it  had  been  extiu' 

the  widow  brougm  her 

the  cases  mentioi;ied  in 

iy  extiiigmgiieir; 
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no  action  can  be  mamtairied  after  the  delay  for  prescrin- 

tion  has  erpjred :  therefore,  when  this  action  wa.CS 
the  husband,  if  living,  would  have  ceased  tTharfuv 

h^l:'T  ***'  ^^W-i^Under  these  ci^^umTan^^J 

^iZCt^rf'T'''''  ^*^««  of  action  is    S 
same  whether  the  action  l^e  brought  by  the  injured  nartv 

'     ^^'auhit  r'T.^'  "^**'^'^'''  and%hat'6au3e  IJtifi^fry' 

lulu         . """'  **"  ****'"«  ^»>  *»i»d  that  the  Article  on 
which  the  action  in  this  cau,e  is  foundedls  taken  W  an 

bdl  ir  ^r  >  f  r  ^'^h  was  copied  from  tL  clp 

jZi^l'        7  '*  *'  ***'  "***  *^»'  Whbnever  a  Provincid 

Le^slature  adopts  an  English  statute,  the  interpretTti^ 

.    of  the  statute  can  be  souirht  for  it.  iL  •     .    '"P™^*"®^ 

^  England  and  should  ri^^e^edV  it  J^^^^^^^^  ^' 

And  referring  in  the  pre^nt  matter  to  English  .authori- 

"  mln*lf^!u     ■  ..^^^r  P«"o»»al  representatives  can  only 

decease^  had  obtained  compensation  during  his  lif«I 
time  no  further  Hght  of  action  acTrues  to  h^  rent 
sentatives  on  hii^  decease."  '*?'* 

^-  afc"^'"  ""^t^  ^"^  ^^  Negligence,  page  229:  "An 
.^  ^^^^  could. ,,f  alive,  have  maintained  the 

Sn^h  on  ke  Law  of  Negligence,  page  llU  "If  the^ 
"  Ss^'^  ^-T  r"^--«<«^  in  a^tisaon^^r 

^^^^;if^  ^  fre^h  cause  o? 

Endlich  on  Statutes,  Nb.  468  •  *  "  Wh««»  «    *  *  x 

"  nv,«,«  i*  •*  xVr^i^"W"  ^^^  tune  g^bnnging  an  notion 
/i)on  It.  if  the  limitation  h^hr^f^  MIxZb  wW^  ^ 
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of  Torts,  page  61 :  "The  iiM«Ty  "^ed  on,  mtwt,  in  the 
"  words  of  the  Act,  be  such  as  would,  if  dfeath  had  not 
''  enaned,  have  ehtitled  t^e  party  injured  to  maintain  an 
"  action  and  recover  damages  in  respect ^ereof :  and  thif 
"  must  mean  that  he  mjght,  immediately  before  his  death,  i 
••  have  maintained  an  action,  which,  if  he  had  already 

•  ,"  recovered  or  accepfed  compensation,  he  could  not  do." 

The  cause  .0/  action  having  ceased  to  exist  before  the 

death  of  the  party  injured,  no  action  remains  to  be  eier- 

ctsed  by  his  widow  and  his  parents  and  children  after  his 

death.  \  ■ 

In  this  case,  three  months  before  his  death,  Flynn  had 

,  ceased  to.  have  a  right  of  action.  He  could  nctt  himself 
have  brought  an  dotion  agunst  the<]lompany^;  and  conse- 
quently, his  widow  had.no  action  whenjhe  brought  the 
present  suit  after  his  death.       ^  . 

j^    The  next  difficulty  is  whether  the  pre8c^ip{io^  which 

":  vas  invoked  at  the  argfitient  could  be  pleaded  at  that 
stage  ?  I  am  of  opinion'that  it  could  be,  becaufe  its  effect 
wae,to,abiblutely  extinguish  the  right  of  action  and  to 
leave  nothing  on  which  to  rest  a  judgment.  A' "judgment 
must  be  founded  on  a  right  of  action,  aiid  heb  it  appears 
by  the  record  that  the  one  set  le^Ntf.  in  the  declaration  had 
ceased  to  exist  before  the  suit  was  bkfnght ;  and  the  jur- 
isprudence ofour  Gotirts  maintains  jne  in  my  contention. 
It  was  held,  in  the  case  of  Oreitier  y.The  City  of  Montreal, 
repfxrted  in  21  L.  C7J.,  page  215,  thai  in  actions  for 
damages  in  cases  where , the  right  of  action  is  extin- 
guishedby  Article  226t,  the  Court  had  to  dismiss  thei 
even  in  the  absence  of  a  plea  of  pri^iscription,  and  afier 
issue  has  been  joined  on  the  meirits.  In  the  present 
no  plea ,  ipf  prescription  hais.  beei^  filed,  but  at  the  « 
ment,  the  prescription  of  one-yeir  Contained  Jn  Ai 
2262\of  the  Civil  Code  was'invojbaBd ;  and  I  thiijk  th^ 
are  bbund,  «tfen  at  this  stage  of '^jthe^cllirocecidings,  tj 
notice^of  it  and  to  apply  it.  \-i^"y':''",^-\-  \^ . 
TheVxpress  terms  of -our  Codelas  1  read  it,  ehl 


I-  ^ 


the  right  of  w;tton  in  this  caus»  pad  expired  bftfore  the., 
suit  wai\ instituted;, and  th4)to  beitki^nori^ht  tif  iMiUO^ 


-/- 


^^%o^ 


\ 


■r. 


*  k 


I'Qyr-'^ 


\ 


•^-WPipilOlk  CX>UItt  . 


247 


t^e  motion  for  juajrment,  notwltlwUndlng  the  Verdiot,  «••     . 

•hould  in  my  tfplBion  be  granted'and  the  action  be  dis-  «««»'-««  • 

mwaed.    I  therefore  have^t^enter  my  dissent  to  the  j8dg-  ^  *••  «•  Oo, 

ment  on  the  verdict  to  be  rendered  by  the  majority  of  the  - 

"  The  jndgment  r?  M  followi.:— 

•'  The  Court  having  heard  th6  parties  by  their  rfespec-      ' 
nve  connsel :. —  '         . 

*  ■■.■--'  > 

••  Ist.— Upon  the  defendants^  motion  fdr  judgSent  non      ^~ 
ohttante  veredicto : 

••  2nd:~Upon  the  said  defendants'  motion  in  arrest  of 
jndgpent:  „      /  ,        ■  ^ 

'vaid—TIpon  the  said  defendants'  motion  for  a  new 
■     *"**»     '  .  .  ■  ■'■■  ■•*■;  ■•    .    ■ 

"4th.~Upon  plaintiff's  motion  for  judgment  accordinir     ' 
to  verdict ;  Examined  the  re<?ord  and  the  pro<iiding8  in      '  'I 

;  this  cansp  and  d^libprate^,:  .        T   .  f 

.      ^"  ^4i«dicating  firstly  lind  secondly  upon  the  ^ifci 

of  the  said  defendants  that  notwiths^widing  the  saHflt 

dict,judgmenj;be  rendered  in  favour  of  .the  defendants.    ' 

•  and  upon  t^  motion  of  the  said  defendants  in  arrest  of  " 

judgment;^  ^  ,, 

•'  Odns^eriiig  that  even  in  Ae  supposition  that  the      ' 
prescription  established  by  Art.  2262  of  the  Civil  Code 

.    ^»d;extinguished  Patrick  Flynn's  personal  action  for  the         -'  ' 

.  iiunjpy  caused  by  the  accident  complained  o$  and  that  in 
OOi^equ^ce  the  plaintiff's  own  right  of  (U^M^imuld 
m  been  extinguished,  such  a  prescriptionTWWhave 
been  specially  invoked  and  pleaded,  said  prescription  not 
being  one  against  the  plaintiff's  action  and  not  falling 
wider  the  provisions  of  Art.  226-7  of  Civil  Code,  but  being 
the  consequence  of  another  prescription  acquired  against 

jl  a  third  party  whoae  legal  representative  the  plaintiff  i«! 

i^not;  Mid  considering  that  the^said  defendants  have! 
pleaded  and  invoked  several  other  means  of  deience,  sub-i 
mttfed  to  two  jury  trials,  gone  to  appeal  in  the  Court  of 
gneens  B^nch  and  to  the  Supreme  Court  of  Canada  npon' 
the  Junl  vwdicl  without  invoking  in  any  way  ^^^ 
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^  Vhioh  theyul^To  for  th«  fiwt  time  brought 

uadbr  the  notice  of  this  Oourt  by  those  motions ;  and 
considering  that  this  p|^ten«ion  must  now  bcr  oonsidiired 
•8  waived  by  all  th^.]^Toceeding8  in  this  case,  and  cow 
firing,  moreovjur^at  in  principle  (Art.  2188  0.  0.)  ^re- 
icrip|^a|MNR!j^peg^  r|4eaded  by  the  party  invoknig 
ii,i£atheJitkQ  only  exception  to  this  rule  is  when  thi 
law  denieslthe  right  of  action,  which  is  not  thti^uute  with 
the  pluintifffs  action  based  upon  JlH.  1066  of  S©  Cipl 
€ode,  and  siJlecially  excepted  by  Art.  2262  from  the  "pro- 
yisiwiB  of  said^Articie  and  of  Article  2267  ; 


\ 


1,>-V 


•-* 


"Both  dismfts  the  said  motions  of   defendants  for 
judgment  fMMi  ohttante  veredicto  and  in  arrest  of  judgi|ent,  > 
•?Hth  costs  dutraUM,  etc.      (Mr.   Justice  Wubtklb  dis^"^ 
,J»enting.)  --  ^ 

"  A^u|ticating  thirdly  upon  t^pfflSGou^  tha.aaid  <le^ 
"  fendants  for  a  new  trial : —       !^m  •  C^ 

>  "  Considering  that  the  verdict  of  th«  Jury  in  tii^oase 
is  su]^porte4  by  proof,  and  in  conformity  with  the 
.  of  the  evidence  adduced,  that  the  ansWers  of  the 

Jury  to  the  questions  submitted  are  sufficient  and 

as  t0!«u8tify  the  Court  in  renderi^g-'judgmentonthe  ver- 

dl^ ;  «bat  the  an^unt  awardecl  is  not  excessive,  and  tha| 

•''it  does '|t"oi  appear  ^hat  the  jurors  must  have  been  influ- 

'^c«d  b3i%npr6per  means  or  led  into  error  rjthat  there  is. 

40  injustice  in  said  Verdict ;  ., 

\j^\  "Doth  dismiss  the^td  mbtion  with  costs,  iu/ra^«^  etc. 

^^(Mr.  Justi^DA'iJiDBOlFdisseiiting.)   *  .     r    • 

^tt*  Aiid"finaljy«^i|i^oaiinfl»^onrlhly  %pon-  the  motion 
«  f  ^0]|?|pW^  ifo?  judgment  vil^n  and  in  accordance 
vHthgii|  relict  of  the  jury  in  this  cause ; 
/' jHpg^at  said  motions  have  been  dismissed, 
^      "  J^Pi^Lat  said  plaintiff's  motion  with  costs,  and  in 
consei^eliice  doth  condemn  the  defendants  to  pay  to  the 
I^Ilbintiff  in  her  ovirn  personal  name  the  sum  of  |4,600>ttid 
.to  thA  said  plaiittifin  her  quality  of  tutrix  to  her  i^nor 
child,  Agnes  Mary  Flyn6;-the  further  sum  of  |2,0Q^ith 
'Interest  on  both  sums  to  be  computed  from  tkta  day, in 
— ■iecordancc  with  said  Terdict,  as  damagM  Mfmming  tmnaa- 
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plitetttr  iBd  to  Hdd  minor  child  «W)m  the  dwth  of 
Patrick  Flynh,  plaintiff's  hiuband.  who  died  on  the  18ih 
of  November.  1888,  from  the  effect,  of  the  injuria*  he  re- 
ceiyed  on  the  27th  Angu«t.  1882,  while  in  the  service  and 
employ  of  the  defendants,  and  by  the  fault  and  carelew 
new  of  the  defenda|#i  and  persona  eipployed  by  theni. 

"And  the  Coart  doth  further  condemn  the  defendant* 
to  all  coeta  of  suit,  conteatation  and  jury  trial  not  already' 
ijjndioated  upon  by  former  judgments  of  this  Court  and 

**^"' J|**^  appellate  jurisdiction,  distraa$,  etc." 

,  ^  „  *  Judgment  for  plitatiff. 

/.  C.  flb//o«,  Q.C.,  for  plaintiff.  « 

Abbotts  4-  CampbeU  for  defendants. 
■       .     (J-  K.)  :g 
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BOUROEAULT   v.    LA    COMPAGNIE    DU   GRAND 
TRONC  DE  CHEMIN  DE  FBR  DU  CANADA. . 

JM««V— ilM*  im:idetaal  to  mptoment-^DuAarge!^ 

Hsu.  :-l.  A  rsilwsy  eamfm.nj )»  not  respoiwible  for  injury  sastolned  by 

V     u  employee,  whoM  foot  wm  canitht  in  a  frog,  where  it  sinews  tbst 

tbere  wss  no  negligence  or  fsnlt  on  the|M^  of  the  defondsnts.  and 

the  «cident  wss  owing  to  s  rirtt  lncid«g|ihe  plsintUTs  employ. 

mentsasbrskefnisni  M*  «^^ 

^  -5?J!  .  ^•'•°<**nt  company,  reoeBed  a  sum  of  money  fkom  the 
aodety,  m  compeMsUon  ofix^aries,  and  in  consideration  ofsnch  pay- 
ment  signed  a  release  and  disohaige  of  defendants  "  fh>m  all  claims 
-  S'JiT!*!IL^'J^°**^  "  °"'"  **"»  of  compensation,  on  aoooont 

..     ofsaidsccident,''thathewasprecludedfromssklngforanyfluth.r 

,    compensation. 

Action  claiming  110,000  damages  for  personal  injuries. 
The  plamtiff  alleged  that  on  the  0th  March,  1885,  while 
m  the  empiojrment  or  ike.  dibfendants  and  coupling  can 
at  Brookville,  he  had  his  right  leg  broken,  his  foot  hiiving 


^.• 


«»u«ii^  m  a  frog.    It  was  alleged  that  tiiTaodden^ 
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ooottned  ia  oonaeqaenoo  of  the  f^og  not  being  in  proper 
order.  ,  •  .J 

The  deftmdftntR  denied  that  the  ttoff  wan  out  of  ordiar, 
and  farther  pleaded  that  the  accident  wan  doe  to  the 
plaintitfa  negligeiu^e,  and  waa  a  riak  inoidenUl  toJuft 
employment  a«  a  brakeaman.  «    "^         ""^  ? 

By  another  plea  the  Company  alleged  that  the  plaintifl' 
waa  a  member  of  the  Grand  Tmnk  Railway  Inanranoe 
and  Provident  Society,  the  object  of  which  ia  to  provide 
•llowanoea  to  membtDra  when  rendered  incapable  of 
working,  b^^illneaa  or  bodily  iiyury ;  that  the  plaihtiff 
had  received  181  for  the  iiyury  aoatained  by  him,  and  had 
given  a  receipt  '*  in  full  of  all  claima  ogainat  aaid  aooi^ty, 
"  on  account  of  amputation  of  thigh  ;"  and  farther,  "  in 
'*  oonaideration  of  the  receipt  by  me  of  the  a^d  aum'  of 
"  |81,  I  do  hereby  releaae  and  forever  di8<;harge  the 
"  Grand  Trunk  Railway  Company  of  Canada  from  all 
"  olaima  for  damagea,  i  indemnity,  or  other  form  of  com- 
"  penaation,  on  account  of  said  accident." 

The  defendants  further  pleaded  that  more  than  six 
montha  had  elapaed  after  the  accident  before  the  auit  waa 
inatitnted,  and  that  the  claim  waa  barred.  T 

The  plaintiff  answered  apecially  that  the  diachatge  waa 
obikained  by  fraud  and  miarepreaentation. 

The  judgment  of  the  Court  waa  aa  followi  :-t- 

*' La  OouT,  etc '      * 

"  Oonaidfirant  que  I'aixsident  arriv6  an  demandeur  & 
Brockvilie,  province  d'Ontario,  anr  la  ligne'  du  chemin  de 
fer  de  la  compagnie  ddfenderesse,  le  6  mars  1886,  n'eat 
paa  attribnable  k  la  faute  on  k  la  negligence  de  la  dite 
Oompagnie  ddfendereaae  ou-  d'auoub  de  aea  emplcif^  ni 
au  maavaia  6tat  ou  arrangement  d6fectueux  des  raih  h 
Tendroit  pr^ia  de  Taccident. '  mala  T^aulte  plntdt  de 
rimpmdence  du  demandeur  lni-m6me  ; 

"  Consid6rant  que  le  demaijideur  a  depuis  le  dit  accident,  • 
fonjiellement,  expreas^inent  et  par  6ont  renonc6  4  tout 
reconra  qu'il  anrait  pu  exercer  contre  la  dite  oompagnie 
dtfendereaae  A  raison  du  dit  accident,  et  qu'il  n'eat  paa  en 
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PWUT«  (}««  ortte  ftaonotiHofi  4n  d«n»ndenV  Ait  Wobui^  '  m.  > 
iiu.de  Hi  aiMi  qaii  lalUgu.,  |pr  fraud«  «t  fcpa.^  ■^...m 
rtpr«.eQUtidM:  W  "*^*  olT^ 

••M«iiitient\pour  om  raiioni.  U  d«f«ii.6  de  la  dit« 
Oompagnie  dAfeHderewe.  et  d6boate  le  dem-ndeur  de  toa    1 
•otion,  «vec  d^pe^a. "  i 

Action  diamiwai '  *, 

O$c0r  OamUH,  attorney  for  plaintiff.  '  ^  '" 


A 


Junes,  1889. 
Coram  Loranoib,  WuBTtoB,  Davimon,  JJ.     ;  • 
OtJBEAN  v..  GRAND  TBU^  BAILWAY  Co!^ 

Baawasf-Higktca,  ercukg ^ikgHgmee ^Verdict' ag0i,uL 
evidence— New  M. 

cro^ Mtwlthatondlng  the wmmlng of th« gwnlUu, , tEmUw„ 

the  •pIm)•obiI^^  tialn  ooold  U  ..wfbr  tl^Wten  of  •  mffl^ 

^TTJ!*^  ""  J!!^*"*  ""  •«»"-»  •^°«''  It  blT^il,  proved 

led  to  fiiid  upon  the  facts  in  this  cause 
in  favor  of  plaintiff  for  HOOO. 
Iff  now  moves  for  judgment,  and  the  defend- 

w^*«*  I  ^  -"i  ?v  ****  *r*'  principal  grrounds  that  the 
verdijt  is  againit  the  evidence  and  that  the  damairas 
awarded  are  in  any  event  excessive.  ■ 

Ae  action  is  taEen  by  a  widow,  to  recover  HMOO  as 
the  loss  sustained  by  the  killing  of  her  husbwid,  Bdwaid 
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Lapointe',  by  one  of  defendant'js  locomotives  at  the- Can* 
ning  «tireet  crossing  on  the  9th  Jnty,  1888.    Between  T 
and  8  o'clock'  of  the  evening  of  that  day,  it  being  still   ' 
clear  daylight,  Ijapointe,  in  company  with  a  man  named/ 
Olermont,    ftpproached  the   crossing  .from  .Hotre  Dame, 
street,  that  is,  from  the  sonthi  and^  on  the  west  side  of  the  -., 
stre?t.^  At  \the  moment,  a  passen^r  train  was  coming,  ' 
-from,  the  wefst  fM  the  north  track,  an^^  locomotive  from 
the  east  or  dty  side  on  tke,  southern  track.    Th^  gate,   ' 
extending  acrpss  the  street  from  a  post  on  the  bntei'  'side 
of  the  footpatl^i,  was  down,  and  Moquin,  thie  guardian, 
stood  on  the  footpath,  hear«i^he  post.    When  still  some 
sixteen  or  eighteen' feet  distant,  the  meif,  or  one  of  them, 
saltited  him.    He  answered  and  they  spoke  a  few  WQrds  - 
t6giethez!,^^I^e  puwenger  tralji  Waa,  just  clearing*  the  road 
. wh^n  the  meii'StaTied  ,to  *fc|blis:  „;  H^nin  tsried, '.*ijOok  " 
out;  look  out,"    They  bro^e  int<>  a  rim!    He  sprang  after  " 
tfaemy.jGkgiE^in  crying,  "  iKjokSut,'*'  ifilfeglit  " 

[    shonldisr,  99A  in  the  sai&e  instant  he ;  yirlBus  borne- 16  the 

jD^onndi^afi^Uie  enj^^    strluik;  biHjb.  J^apo^ 
'^'°inQnt/k|llingihem:in^t%ntlif-  ■''  ''-k':.:S''--^'^.T-    C  ."'''"^^' / ■■ 
.  *    Thialis  in  brief  the  itory  o^  the  gatekeepijr-^f^iirse>'a 
'  largely  pariSkl  wit Jlefes.    Bnt  he'  is  corroborated^  ' 
•  eyeiry  word  by  the  evidence  of  twoTlaoinpletelyiindi 
'  ent  (mlobkeiis;  \D^lled  by  plaintifi^  h^^ 

\  was  8taiidingoutheplatfornibefor^h^gateman'sahai||y7 
and  he  8a3^:-r-"He  (Moquin)  was  standing  between  the 
*'  pOst  (^  the  fSsnce  andthe  post  of  the  gste  (that  ^  on  th^:^ 
'  ",•*  sidewalk)  ,  .  S  the  engine  l&lmost  met  them;c  •  •,  • 
** "When  he  said  'Mid  on  'they  were  not  quite' to^be gate. 
"  Q.'f-'W'ell,  then,-wheii  he  shoijited.  'hold  on,  hcJid on ' 
**  what  did  they  do  ?•  ^^A.-^ThW  niadeaqmekst^p  toward 
♦^thegate.-'.  ,.  /' •  ,'  r-  '-.^^A^-  ■•.-,  ^.■:  r ';/:'-:vW 
Q.~Did  they  turn  to^  look  at  the  engbiie/*comin|^ 
"  toward  them ?  jl.^Moqiiin  sncMxted  to  them  to  'hold 
on,  hold  on,  and  they  jn»t  looked  like  tbat  ^making  a* 
"  half  turn) . . '  ;  .  he  xi^  4^ard9  them  Itnd  shouted 
on.'^old  on,'  and  witli,  ^*"**«'^ 
aadtli&;«ngine- 
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Tholiias,  j^nother  spectator, swears :— "  jke  «aid '  hpld  on'  *  ii^ 
"and  they  turned  round  as  if  to  see  where  the  engme^ was'     t«?*i 
'V..    .  ,  .    I  *aid  that  he  said  >'  hold  on '  in  the  fifst  pW     «•?•»? 
"an4  as  lie  tttrned  round  to  prevent  the  men  frpin  crow-      ''" 
. **iiijr he  said 'hold on "^ again    .     ,     —:■-  »    ,<  ' f 

:  _ "  Q.--If .  they  had  regarded  that  '  m  on  'Me  ^rsti  ^•'  .^1 
;"and  remaiifed  quiet,  would  they  hav^beei|. killed? 
||^.--rNo.  .  _.'  They  actfed  as  though  iljey  were 
,"  determined  in  ttfeir  m'ind  ;  as  though  they  were  leter^ 
"mmed  to  go  ovli:  in  jspite  of  anybody,  arid  when  li^ 
•  shouted  a  second  tim^,  seeing  that^they  were  detemin- 
"  Sd  as  though  they  would^gfo  over,  he  put  out  hisland 
"  to  ertqp  th6m."  ,  .  •  -        ,    , 

:    Bonftveriturestationvfrotai  which  the  train  waa  comin* 
was-three-fourtfis.  of  a  mile  distant,  and,  at  the  gate  in 
.a»estion.  this  whole  distance^stocld' in  plain  view.-  It  is 
moreover,,  distinctly  proved  .^at  the  bell  wAs  rung  from' 
|he  moment  theengin^  stajted.  When  the^ien refused  ti> . 
stop  at  the  first  warning,  the  locomotive  muet  have  actual  ' 
ly  been  u^n  the  cfeosping— ^'  the  engine  almost  met  them  " 
asHarrisdn  forcibjy  put  it— it^was  in  fact  so  close  that  they 
had  not  time  tp  take  ey^  two  paces  before  it  was  upon 
them, .  Tfrey  ^jied  toward  it,  both  Harrison  and  thomas 
swear:    Th«,gate,keepei;  had„^is'^ate  down,  and  aluiost 
lost  his  own  life  in  tryingt^pirptectthem  from  th^ir  mad 
attempt ;  yet-  in  ihe  fdce  of  ^;I  this,  the  jury  foundf  that 
plaintiff's  husband  was  not  guilty  of  even  contributory  . 
^egK^ence.    They  say  j#  was  ^deceived  by  the  incon|ing, 
tram  having  cleared  th#  crossing,  and  although  he  may 
have  seen  the  locomqtiye.he  miscalculated  the  sp^ed  at 
which  it  was  running.    --^Jiat  the  speed  was  is  variously 
,eatimated  by  the  witnessWat  from  four  to  twenty  milesr-^ 
1^  It  is  only,  pi  a- general  rul®n  q^es  where  ^e  tra^k  is 
-^  not  protected,  thiat  speed  becomes  of  importance^    The  law 
gives  the  altei;native,  in  pt^nlous  places,  of  having  a  g^te 
■  or  running  at  a  low  rate^  of  speed.  .1  Phtfi-ged  the  jiry 
that  if  the  gate,  which  in  this  case  existed,  were  dp^n 
and  ar  guardian  upon  t^elldeWalk,^  wahi  foot  piip^en- 
■  gars,  a  limit  of  jipuud  tff  gix  niiles  an  hour  wte  hpt^^lr* 
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jmlsory.  i  also  charged  them  ilist  a  person  on  appviioh- 
ing  a  railway  crossing  was  oound  to  exercise  the  two 

.senses  of  sis^htand  hearing  and  to  exercise  dne  caption. 
By  the  exercise  of  ordinary  care  they  might  have,  beyond 
all  question,  avoided  the  accident.  Lapointe  became  the 
immediate  cause  of  his  own  injury.  In  Uarrigan  y:O.T.R. 
Co.,  20  Ont.  O.L.J.  286,  a  person  approached  a.  dangerous 
crossing  in  his  waggon  and  did  not  lo^k  to  see  if  a  train 
were  coming.  The  jury  found  for  him.  It  was  held  that 
there  was  evidence  of  contributory  negligence,  ^da  now 
trial  was  ordered.  < 

In  both  respects  this  full  Court  approved  of  the  law 
as  laid  down  by  me.  When  subjected  to  these  principles, 
the  facts  proven  called  for  different  aniswers  from  the 
jury  on  the  questions  relating  to  negligent,  and  €«pecially 
as  to  contributory  negligenpe.  This  latter  formed  an 
essential,  element  in  deciding  upon  tlie  question  of 
ditmages,  even  if  counter  negligence  easted  on  the  pairt 
of  the  plaintiff.  6  Larouabiere,  p.  T06,  No.  28 ;  1  Sourdat, 
No.  660 ;  20  Laurent,  5V1 ;  Mofjfdte  v.  O.T.R.i  16  L.C.R. 
281  \  Dassault  V.  Q.T.R.  (judgihent  30th  April;  1889^  r^ 
ThejudgmentisasfoUows:—  *      ^  °  ^  =" 

,  ^Phe  Court  after  having  heard  the  parties  by  their 
coi^W,  as  wellupon%e  motion  of  the  plaintiff,  for  judg- 
m^t  on  Khe  verdict  retur^ied  by  the  jnry  in  this  cause, 
as  upon  the  motion  of  the  defendant  for  «jj.now  trial, 
having  examined  the  proceedings,  etc.  V  J^  ^ 

••  Considering  that  the  verdiqt  of  the  jiir^made  and 
rendered  in  the  above  cau&eon  the  8^K  of  liirch,  1889,  is 
contrary   to  law    and  y  the    evidence    adduced   in  ««d 

cause"^,  <  ■  \'  '  •   - 

"  ConsideTilig  tt^t  plalntiif  s  late  husband  attempted 
to<5rossthedefenSnt'»track8  at  Canning  Str*t,  when, 
the  gates  were  down,  in  defiance  of  the  guardian'a  ward- 
ing, and  in  resistance  of.  his  attempt  to  atop  her  said  late 
husbptft  and  hia*companion ;  "  •  •    \ 

♦VDoth  gfant  the  said  motion  for  a  n^|Ktri(^.  ^nd  a  new 
trial  of  the  issue  joined  between  the  parties  is  hereby 


oyiet^d,  <mU  of  the  trialin  which  said  veiOiut  waof  ivon 
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to  be  coats  in  the  cause;  and  ddtH  condemn  the  plaintiff 
to  costs  on  both  the  sajd  motionB."      . 

»    :  "New  trial  oi^eKd.' 

•■     Vandal  Sf  McLean,  attorneys  for  plaintiff.  ' 

f    George  Mabrae,  Q.C.,  foT  defendAnti  . 
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BBAUMONT  t.OANADIAN  PACIFIC  EAILWAY  CO. 

..    .**..,  ■    ■■  .^•' — -JV'  ■  - '"■     ♦.i-' ■  V «  * 

,         CSwrier— Bi«  .       v 

^"^  ■""''■**■*  the  cofldition  on  the  back  of  athrough  bill  of  lading,  reliev- 

iiig  arailway  company  from,  reaponaibility^aa  soon  as  goods  entnisted 

.  to  them  for  c^iage  have  been  delivere$l  to  the  next  «acoeediiig  car- 

'    rier  at  the  extremity  of  the  line  of  the   railway  oompfuy  iasaing 

saidWli  of  lading,  is  a  legal  and  lefttoiuble  condition,  and  is  binding 

J  on  the  shipper  who  either  Ijas,  di*from.tke  ^nmstancw  }api«- 

.sulned  to  have,  knowledge  thpiieof,  and  ^have  accepted  the  am* 

tfMt  subject  to  such  ,(»ttdttion/.,,    ' 

:     ■.;•         >■■  .  .       .  --^V'"  5*^%.-  f- .■>■;.•■  .     •!•     V--  --r 

This  action  lEiToSe  out  of^  contract  to  cjlrrjr  goods  from 
Montreal  to   Michipicoto^^a  coilstrq^tion  post  of  iiie 
Canadiaia>acilic  Railway  otf  the  J^orth^ofLake  Superior/? 
The  goods  were  shipp^d^from  MoAtrfeal  oil. the  15th 
October,  1884i  and  ^the/s^iper's  derk  or  agent,  Beecher, 
signiB^  the  ordina^.requisitiou  <r  shipping  bill,  request-    ; 
ingj>e  Comp^f  to^ndertake  the  carriage  ipSf  tbe  goods 
to  thfe  destiinfttibji^  abov^  iientioned.    On  the  other  half  ; 
of  the  shipping  bill  the  Canlndian  Pacific'ltail  way's  agent 
8ig^  a  receipt  for  the  goods,  undertaking  on  behalf  of 
th^Wmpan^  their  carriage  ;  and  both  halves  of  this  do- 
cument contained  tbe  same  conditiotis,  subject  to  which 
the  Railway  Company  undertook  th^  carr&ge  gi  the 

goods.  ;     ■  ..;.  :        -     •-    "■  .-■'■.,^^'":  \,  .  .  - 

Condition*  No.  10  reads  a<»  MowsVT-"That.iai  goods 
«"  addressed  to.  consignees  at  points  beyond  the  places  at  I 
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"  which  no  direction,  to  the  contrary  shall  have  beeil 
"  received  at  those  stations,  will  be  forwarded  to  tl 
"destination  by  public  carrier  or  otherwise,  at  oppor- 
^*  tunity  may  offer,  without  any  claim  for  delay  against 
"  the  Company  W  want  of  opportunity  to  forward  them ;  *^ 
•  "  or  they  may,  at  the  discretion  of  theOompany,  be  suf- 
"  fered  to  remain  on' the  Companv's  premis^iB  o|  be  placed 
"  in  a  she<f  or  warehouse  (if  there  be  sijch  convenience 
'  "  tor  receiving  the  same),  pending  commaoicatipu  With 
_  "  the  consignees,  at  the, risk  of  the  owners  as-to  damage.  . 
"thereto  from  any  cause  whatsoever.  But  the  delivery  " 
"  of  the  goods  by  the  Company  will  be  considered  ..porpL* 
"  plete,  and  all  responsibility  of  thejsaid  >  Compuiy  shall 
*'  cease,  when  suck  other  carriers  shall  have  received 
"  notice  that  the  kaid  company  is  prepared  to  deliyer  t» 
"  them  the  said  goods  for  further  (loViveyancf! ;  and  it  is 
"  expressly  declared  and  agreed  that  siiid  Canadian  Pacific 
"  Railway  Company  shall  not  be'  reaponsljble  for  any  loss, 
"  mis-delivery,  damage  or  detention^  that  may  happen  to 
"  goods  sent  by  them,  if  such  loss,*  mis-delivery,  damage 
"or  detention  occur  after  the  said  goods/ arrive  |ftt  saidfl 
"  stations,  or  places  on  their  line  iiwarest  wk  tlfe  points  or 
'* places  they  are  consigned  to,  or  beyond 'iheir  said. 

"liuutjfc'*,^.'   .■'■:.  '•..••  -'•"^■■\  'o, 

Tb^Tgdods  .were  forwarded  to  Oyren  Sound  on  the ^ 
Gr^fj^0^  Bay,  and  thence  via  the  Owen  Sound  Steamship' 
Co^Kb>^y  through  the  Q-eorgian  Bay^  Sault  ^.  Marie  and 
Lipci^uperior  to  Mic^^icototi,  there  bK^ing  no  othercom- 
jSLiimcation  witll  :^<^picot<^n  at  that  time|  as  the  main 
end  of  thi§  C.  P.^fi^triis  not  coristrucled  beyond  Sudbury . 

The  goods  ^mred  at  Owen  Sound  oil  the''26th  October, 

and  yrere  t^nsferrts^an  good  order  to  the  Steamship 

"  Africa,'*  of  theO#en  Sound  Steamship  Company  with 

whjHaS  the  C.  J^^.  Comp^aay  had  a  connection  for  the 

iP^eige  of  jM^en^rs  and  freight  to  points  on  the  lakes: 

The  ji^i^itepppear  to.  Wye  b^to  lost  after  leaving  Owen 
Sotm4^^'/|Ke  Steamship  Afripa^  ,'     ' 

Tne^  l^^tiff  claimed  by  his ,  aptijpin  the  va,lme  of  the 
fi^the  C:  P.  R..ras  he  allej^ed-the  latter  had  con- 
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tracted 'to  carry  the  goods  to  the  destiflStlbn  mentioned 
on  the  shipping  bill,  and  that  failing  to  rbake  delivery  as 
covenanted,  thiay  were  responsifolje.  ' -r  /.       - 

The  i^efendants  pleaded  among  other  things  t^e  above 
mentio%li^ clause  No. '10  on  their  shipping  bill.  / 

The  plaintiff  met  this  plea  by  alleging  tfiat'^e  plain- 
,ltiff  signed  this  shipping  bill  in  error ;  did  not  read  the 
"conditions;  never  ag^reed  to  them;  and  was  i;iot  bound 
rbythemt^^     .;     \  •' .-v    .        -  -        -       • 

^  'Craiiktitaw  for  plain^ff,  cohtended  that  the  0.  P.  R. 
Company  was  bouw^when  i^uiltg  a  through  bill  of 
ladivg,  to  carry  the  goods  s&fely  to  destination,  and  were 
responsible  fdf  any  loss; damage,  iiy'uTy  or  neglect  during 
'£rafl(BJt  by  w]jiich'th^  shippel^  wonld-jsuffer  either  loss  or 
damage ;  and  th§t  under  the  cirpumstances,  the  goods  not 
having  been  delivered  at  destiuiftion  as' covenanted,  the- 
4|^fenUanti^  we^e  responsible  to  the  plaintiff  as  he  con- 
tracted with  no  othfer  line  than  that  of  the  defendahts." 

H.  AbboU,  Q.C.,  a.nd  HenekerMor  d^etrndsMts,  contended 
that  as  dommon  carriers  they  were  responsible  only  "as  far 
as  the  Umite  of  thi^ir  own  line  for  etejcy  loss  wl4ch  did  not. 
come  withia  the  terms  <rf  article  1^*75 ;  but  they  did  ncft 
undertake  and  were  not  respon^bl^  as,  common  carriers 
for  the  safety  of  goods  beyond  ihe  limits  of  their  own 
line,'  and  that  in  <iOntracting^to  forward  goods  to  any 
poinf  beyond  'su0h  Ifniit,  they  wOuld  ^nly  contract  subr 
ject  to  the  condition  pleaded  ilti  this  pase,^and  which  was 
a  reaSouable  condition,  and  under  the  Qjlrcumstances  did 
not^me  under  the  prohibition  of  clause  246,  section  3';. 
-efj^  Railway  Act,  a«  tho  negligence  or  oihission  which 
might  cattee  thg  damage  would  not  be  that  of  any  of 
their  own  servants,  and  that  consequently  the  shipper 
was^bound  by  this  condifion>  of  which  he  had  a  perfect 
knoVledge,  having  by  hif  agent  signeji  the  shipping  biTl  '] 
CQutaiuing  it  with  iEt  full  knowledge  of  whai  hd'  Alras  " 
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'    The  defendants  cited*  cWr/i^r  v.  O.  Hf^-'ltlL.  O.'X  2&r 
^  ^m  V.  G.  T.  M.,  t^g,  News,  j^.t» ;  Iiabkhaki'vJ^.¥!^^,  : 
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8  Leg.  News,  p.  814;  Dion4  v.  C.F.  J?.,  M.  L.  B.,  1  S. 
C.  168,  (confirmed  in  review) ;  Hutckisonon  Carriers,  §§  226- 
t,  229,287-8.  240-41,265.  "-'^ 

The  jndgjnent  dismlHsing  the  action  is  as  follows  T— 

'    "Surlefond:     "<   '       '       »    „.      • 

"  Attenda  que  le  deraandeur  se  pourvoit  cojitTo  la  com- 
pagnie  ddfenderesse  en  recouvrement  id'ttiift  sbinme  do 
$460,  valeur  d'une  cais|e  do  marchandistts  tjorifi6o  ^  la  d6- 

-  fenderestna  le  15  octdlife  1884,  pour  la  transporter  k  un 
°endr^it  appdfe  MichilJicoton,  et  qtie  la  dfefenderesse  a  en-  - 
foite  failli  de  livrer  ^t  t»metl|^^u  dit  demandeur ; 

"      "  Attejidu  que  la  d4fendi(ye8l^  conteste  cette  demanded 

'disaut:         '  '  - 

Qae«par  k  ipbntiit  intervenu  entre  le  domandfeur  et 

,  «1W,  loilsqiie,  le  transport  de  ces  marchandises  lui  a  6t6 
demsk'nde,  il  a  i||t6  8p6cililemeut  cony^nu  que  la  defende- 
rasee  ne  i^^r^ii  pas  responsable  des  marchandises  perduos, 
a  moipa  qti^lies  ne  fussent  adressees  a  une  des, stations 
de  ltt6o|xq>ajgnie,'et,qae  dans  toils  les  cas  la  responi^abilite 
de  la  comps^ife.Sjesserait  lorsque  les  marchandises  se* 
ra^ent  arrives  aux  endroits  devant  6tTe  atteints  sur  le 

•  jBhen&in  ^©  ia  d^fonderesse,  et  que  toutes  raarchandisk 
BdresB&es it d^.^xdroits  au-deja  de  ceux  ou  la  compagnr^ 

>  Avait  'des  awiwns,  seraient  expedites  h  leur  d^'slination 
j>ar  des  yoitujfier)?  <n]i  eutrcprenettrs  de  transport  ordinal- 
reh ;  et  J|tt0,t^  resj^onsabilitfe  de  la  compa^nie  cesserait 

'  '(|uand  fes  liatttc'handlses  auraient  ki^  livrfees  k  ces  voitti- 
yieis  ;  eitfiia  que  la  compagnie  serait  lifFranchie  de  toute 
responsabilitl^;.  pour  perte  de  marchandises  suryeiKie  au- 
deU  de^liitfite  de  son  parcours ;  . 
i  Qti©  low  de-  I'exp^dition  de  ces  maxohandises,  le  deii^an- 
denrisi^Vail  <|ue  le  chemin  de  la  comjpagnie  d^fendeyesse, 
l|^,«Q  r^Xidait  pbs  jusqu'^  Michipicoton,  que  la  4^ende- 

.>  ,  resse  n^^e  pouyait  transporter  cee  marchandises  qu'A  Owen 

'  Sound,  9tU  lesconfier  a  un  autre  voiturier  ponr/les  faire 
parvetair  k  destination ;  _  r    / 

•<iue  la  d^fenderesse  a,  en  effet,  transports  ces' marchan- 
cBsiSrirXJwen  Sbund,"^^^  livrfees  le  25  </ctobre,  aax 


^ploy6B  du  btttouu,  u   vttpum*,  Affim^  ftppi^tenaat-4-4a^ 
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'"  OwenSound  Steamship  Cor  qui  aentrepris  de  lea  trans- 
*  Iporter  k  Michipkoton ;  qu'efi  consequence  la  livraison 
que  la  d6fenderes8«  dewdj^  en  faire  se  trouvait  complete, 
et  que  si  les  dites  marcnandises  ont  ensuite  6t6  perdues, 
la  dfefenderesse  n'en  est  pas  respo^sable ;        *        * 

"  Atteudu  que  le  demandeur  r^poud  A  cet'fe  exception, 
qu'il  n'a  jamais  consenti  aux  conditions  invoqufies  par  la 
"  dfifenderesse,  que  ces  conditions  sont  illfigales  et  nulles, 
,    qu'elles  n'ont' jamais  ^t6  lues  an  demandeur  ou  k  son 
agent,  et  qu'elles  ont  ifet6  signfi^s  par.  ce  deTftier,paT 
erreuf  ;  et  ne  peU'V^ent  lier  le  demandeur ; 
a      "  Attendu  que  le  contrat  en'lAse  les  parties  rdsnlte  d'^crits 
fechang^s  entre  Beecher,  I'agent  du  demaudeur  et  uu  pr6- 
^posfe  de  la*  dfifenderesse,  le  premier'  requ6rant  la  compa- 
gnie  de  transporter  les  dites  marchandises,  aux  condi- 
tions ^nono^es  au  dit  6crit,  qui  sont  celles  sus-rapport^es, 
et  la  compagnie  livrant  au  dit  "agent  du  demandeur.sur 
,   cette  demande,  ime  lettre  de  volture  restreiguant  sa  res- 

ponsabilit6  dans  les  mdmes  termes ; 
^     "Attendm  qu'il  n'^t  pas  prouyf  que  I'agent^di^deman- 
deur  ait  signg,  par  erreur,  la  demande  d'exp6dition  des 
dites  marchandilr^ft  (shipping  bill)  sujettes  aux  conditions 
inv6qu6es ;  qu'au  contraire,  il  est  Mabli  que  lors  de  c6 
contrat  le  demandeur  et  son  agent  savaient  quele^he- 
min  de  ler  de  la  compagnie  d^fenderesse,  n'atteignait  pas 
Michipicoton,  que  le  point  ^bx^e  de  la  dite  vbie  ferr6e 
6tait  Owen  Sound,  et  que  de  lik^rajet  ^evait  se  fair© 
par  bateaux-4-yap9ur ;  que  le  demandeur  et^ondit  agent 
avaieat  d6J8  ejip6di6  des  marchandises  pa*  cette  voie,  et 
avaient  eux-m6meB  &it  ce  trajet  A  plusieurs  reprises ;  que 
d'aiileurs  ce  document  femaHant  du  dit  agent  du  deman- 
deur, la  compagnie  n'fetait  pas  tenue  de  le  lui  faire  lire, 
et  qu'il  declare,Mui-m6me  dans  sa  deposition  qu'il  ne  d6- 
sirait  pas  qu'on  le  lui  lut,  et  que  dans  ces  eirconstances 
il  doit^tre  presume  en  avoir  pris  counaissance  et  acceptd 
les  conditions  au  nom  du  demandeur ; 

"Attendu  que  les  restrictions  de  responsabilit&^que  cott- 
tient  la  Jettre  de  jioiture,  dans  I'espece,  Bpnt  parfaitement,' 
plHiiwibl^H,  Pt  qn'ailaa^oat  l6galoo  ,-  ^ — ~~-~—-^=^==^ 


IjMB. 
-B«aqinont 


■■"'.I 


u 


n\ 


41 


B. 


!!■' 


1 1'     !' 


fell 


i' 


''Tl' 


^V; 


\, 


k 


UM. 
BMumoDt 

ap.R. 


^ 


"  &»»   a 


> 


MOIfTBVAIi  hkW  BBPORTB. 


'/^' 


jg'  ••  Vtt  I'article  1676  du  Code  Civil ; 

"  Attendu  qn'il  est  prouvS  quo  la  d6fendnro8^e  a  trans- 
ports en  bon  Stat  k  Ow'en  Sound  les  marchaudises  k  elle 
confides  par  le  demandeur  comme  susdit,  et  Ik  les  a  ItvrSt^g 
en  bonne  condition  le  26  octobre  1884,  au  ]:)ateau-&-yapenr 
Africa  de  la  Owen  Sotfnd  Steamship  Company,  avec 
laquetle  la  dSfenderesse  aA^ait  u^  ceuVat  pour  le  trans- 
port de  son  fret  et  dQ  ses  passagersi  ni^is  que  le  deman- 
deur n'alldgue  pas  avoir  St6  flotts  le  coi|tr61e  de  la  dSfen- 
deresse,  et  que  par  ^ette  liviaiBou  c.€^}^oi  a  entidrement 
acquittS  son  obligation  envers  le  demandeur  e't  s'est  tronvS 
affiranchie  de  toato  rei^ponsabilitS  ultSrieune ; 

"ConRidSrant  en  consSquencfi^  ^tie  If  d^|Diand|p  ne  sau- 
rait  dt^accueillie;  -         '     ;    •     ;" 

"M«ntient  I'dxception  de  la  dSfendoresee,  et  r^voie  et 
dSboute  Taction  du  demande.ur  avec  dSpens,  distraits,  etc." 

^Jleiion  dismissed- < 

/.  Crankskaw,  attorney  for  plaintiff.  .€, 

Abbotts  if  Cfan^fdieU,  attorneys  fojr  defendant. 


<J-^) 
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Coram  Jwmt,  J 


December  14,  1889. 


THE  PICTCMJ   BANK  v.  ANDERSON,  AKii  DE^'EN- 

'         ■    ■  '        '       '    '  '      ^    '  , '-    "1^., .  .  , .  ■ 

Cost»^ComfiS$sum  ISogaihirtf^Fees    of    SolitUors  on  open 
'  /        Comtnigskm. 

if«j>:— That  whdre  the  parties  cctpsem  to  the  sabstitution  of  »n  open  ' 
'  oemminion  ftjr  the  examination  of  witneeses  at  a  distance,  in  lieu  of 
'  *    a  oCTmisaion  in  the  ordinary  fonn,  the  fees  of  counsel  conducting 
^     ^^  enqiiiU  before  the  oomi&i8siou(Ar  will  be  taxed  as  coats  in  the 

**  "•■IP' 

.^4»  •p^Xkiftioii  oiTdeTcindant  was  dist^issed  with  costis. 
The  proof  had  been  taken  at  PictQu  unde^  an  o^ncom- 
Ipisgigg,  issued  in  tbat  form  by  congeRt  of  partieg.   Plain- 


m 


;,t!>    ^fi      r  1 


■»  •> 


J. 


^ors  on  open 


-'*     ^      ''.'f!j4^'" 


?»'^*'"**^   **'^*^"  M^dewd   Ikeir   aooomit  as 
foUowsT-  \  P„t^,^ 

Co.teanxichaipgeBforatteiidMoeMidgAice.«tPlotot»,        ' 
belore  OommisBioner : 

To  1  days'  attce.at  Pictou  before  OommiMioner...  itO.OO    ^\ 

To  expenses,  t  trips  to  Pioton,  &9.f „ ,„,.      $A0' 

To  correspondence,  obtaining  ijjstructions,  &c*Z..      &M 

*      188.89 
-      Plaintiffs  presented  this  account  as  partiettheir  bill  foT~^ 
taxation,  supported  by  an  affidavit  that  the  charges  were    '    ' 
the  ctwtomary  and  usual  charges  for  such  services  in, 
Nova  Scotia,  and  the  bill  was  taxed.    Opposant  moved    . 
to  revise,  and  the  motion  was  heard  before  Mr.  Justice*  _ 
Jettd  m  Chambers. 

Hague,  for  opposant,  submitted  that  the  items  should  be   " 
^saUowed,  as  there  wasno  provision  for  such  charges  in 
the  tariff  ^        -  "  „      ,. '  ■' "  ? 

Falconer,  for  plaintiflbc^ntestihg,  submitted  that  ^t'he 
case  was  outside  the  tariff;  that  the  Code  made  no  pro- 

!i!l^!.^'^?*®°  ''°"'?''"**''*'****^*^**  the  «)n8entof1he 
""    '       "'         '  ^  'sajon  01 

^  J^Mon  dismissed  with  costs. 
Abbotts,.  Campbell  Sr  Meredith,  attorneys  for  opposant. 
Bobertson,  meet  ^  Falconer,  attor^ieys  for  plaintiff  con- 
testing.  <     ' 


;• 


»    t 


_.  —  ^1'^"'  vviuutiosiuu,  aaainai;  cne  consent  of  the 

parties  to»8uoh  a  commission  carried  with  it  submission 
to  the  customary  necessajp^^enses  of  the  enqu^ 
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Ooraim  Wubtble,  J. 


•    CONNECTICUT  FIRE  KfStTTlANCE  COMPANY 

y.KAVANAaU.  ,     ^ 

Principal  and  Agent— FVaud— Transfer  of  fire  insurance- 
Agent,  Powers  of— Art.  1786  <J  C. 

The  defendantr  an  inaannoe  broker,  was  the  agent  of  two  Inanrance 
oompaniea,  one  of  wJiich  iuatifucted  UiM  to  cancel  a  ceitain  rlak  in 
Montreal-  After  aaking  for  a  reconsideration,  an«l  the  onler^  being 
repeated,  he  complied,  and  then  tranrferreid  the  inaqrance  to  the 
other  fiompa^y  for  which  he  waa  agent.  U«  did  thla  without  the 
knowledge  of  the  injured.  The  same  day  a  Are  occurred,  and  the 
loss  was  paid  by  the  company  to  which  the  insurance  was  trans- 
ferred. In  an  action  by  the  latter  against  the  ageut,  for  fivudu-  ^ 
lently  making  tBem  r»aponsible  for  the  low : 

Hbld  :— Tliat  the  transfer  of  the  insurance  was  made  by  the  defendant  In,, 
good  faitli,  wid  in  accordance  with  the  custom  of  insurance  broken 
in  MontreaTj,  itad  although  not  authorized  by  the  insured,  R  was 
competent  *)r  the. agent  to  act  as  the  mandatary  of  the  company 
and  of  the  insured.  v' 

'.  -'  X  •  ""A 

',         /  ■,*■*■ 

ltVURT]^E,  J. :—  ,-^. 

This  action  is  brought  to  recover  from  the  cbmiiany 
plaintiflfs'  former  agent,  the  amount  of  a  loss  .paid<*Oft  a 
certain  policy  of  insurance,  under  the  charge  tHat  he 
had  committed  a  fraud  upon  his  principals,  in  accepting 

the  risk. 

-if  he  precise  charge  of  fratid  against  the  defendant  is 
that,  on  the  14th  of  July  last,  with  the  view  of  relieving 
and  discharging  the  ScbUish  Union  &  National  In$uratic€i: 
Company  froni4fie  payment  of  a  loss  which  hadiheh. 
^^c^uSd,  and  of  thereby  relieving  himself  from  the  res-- 
ponsibility  which  he  ha^  incurred  by  neglecting^©  cancel 
the  policy  which  he,  as  their  ageiit,  had  granted  in  fa- 
vour of  one  Waiid^n  King,  he  did  fraudulently  pretend  that 
the  policy  had>een  cancelled,  and  that  the  risk  had  been 
iiansferred,  prevyusly  to  the  fire,  to  the  company  plaintitfe, 
of  whom  he  '^s  also  the  agent. 
Thif  «!ccugation  against  the  defendant  is  set  foith.in 
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I  set  forth  in 
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the  doclaraiioii 

"  That  at  tho 
"day  of  July 
"  insuranco  o 
"Scottigh  nn 
"  property  of 
"celled  or  annul! 

**•  and  that  no  insu 
"  the  said  property  for 

"  plaiutifTs.    Thaft  neverSioless  on  the  day  oflhe  flwj,  ip 
"  wit,  tho  Hth^day  of  July  last,  and  after  ehe  said  fire, the, 
"said  dofondant,  with  the  vil3w  oh  aforesaid  of  rellBvintf     > 
"  and  discharging  t^o  Scottish  IJiiion^  Nationiil  I^•ttI^^»  / 
."anc6  Oompft,njr  fron^e  payment  of  the  said  loss  an 
"  damage  to' the  said  ^Tardi^n"  king,  and  of 'discharging 

;  "  and  relieving  himself^frora  the  rospOnsibility  toward* 
"the  said  insurance  company  fOf  his  negligence  an^ 

•  '!  failure  as  aforesaid  to  carry  but  tb^i||-  instructions  and 
"orders  tooancel  and  annul  theiz  inauri^ce  on  the  said 
"  proptirty,  di4,  fraudultjndy,  l^no^ag  that  no  such  ihsui^ 
"ance  ever  existed,  send  to  tfe'icitimpany  plaintiffs  the 
"  above  XKyJuiioned  report  purpiorting  that  oii  the  8th  day. 
"of  July  "last,  he  the  said  dpfenilant  had  insured  the  pro- 
"  perty  in  the  company  plaintij^p  to  the  amount  of  1^5,600.'»  • 
Now  if  tbia  had  beek^proVed,  n9t  only  would  the 

.  plaintiffs  have  been^«.ikiUed  tO  a' judgment,  but  the- 
defendant  would  bo  ujltony  unyyorthy  of  ever  after* 
wards  occuByina^<nrypo8it^on  of  trust.  If  it  had  been 
proved  I  that  afttothe  loss  liad  taken  place,  for  the  sake 
of  protecting  ode  eomp^n^p^d,  to  use  a  common  ex-  . 
pression,  of  unlWii^!i^»on\u©ther  company,/ he  did 
what  is  Ajharged,  he  Would  have  committed  and  l^avebeen 
liable  for  the  consequences  of  a  gross  fraud.   ^Qot^e  facta 

■••proved  do  hot  eho^  that  such  was  the  case.    The  iacts 

(  afe  these':— ^         '/  ,        -.fv.^-  /;. 

On  the  'ZthufJuJy, '1888,  "Warden  King's  broker  effected' 
an  ihsurauTje  to  *tj^u  from  the  next  day  with  the  defen- 
dant, who  was.au  inlhrance  broker  and  was  at  that  time 
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^p#g«s  «  and  »,  In.  lie'lbnowiBg 

said  fin«,  to  wit,  on  the  144h    iJ!^ 

-*- .dant  Wii  »wat»e  II|at  il»e 

and  on  behalf  of  tllfi 

nVre  Company  on  t]tie 

(BC  had  never  bw^in  cani" 

in  full  force  and  effe^ti 

or  beeueffectfd  by  hi|^o|i' 

\ii^HU  of 'iKe  Jilt  jotimpani: 
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the  agent  of  the  Scottish  Union  &;  National  Insurance 
^  to?  oJ.  Company  and  of  the  Oonnecticnt  Fire  Insurance  Comr 
KsTwuwji. '  ?***y-  '^^^  insurance  had  been  previously  carried  for 
several  years  •  in  the  British  American  Insurance « Com- 
pany, and  for  reasons  of "  their  own,  but  which  had 
nothing  to^do  with  the  mati  who  was  insured,  the 
company  had  infused  to  continue  the  risk.  "  Mr.  King's 
broker  then  efirecte4ii;>tke  insurance  with   the  Scottish 

Union  &  National' luj^rance  Company,  and  he  received 

an  interim  receipt  and  delivered  a  cheque,  in  payment. 

.On  the  10th,  the  defendant  ^ceived  a  letter  from  the 

company,  instructing  him  to  c^oipel  ihe  policy  on' the 

ground  that 'the   risk  was  an' undesirable    on£.    The 

defendant,  who,  in  good  faith,  thought  the  risk  a  fair 

one,   asked  the,  company  to  reconsider  thew  decision 

and  pressed  them  to  kee|)  it.     On  the  12th,  however, 

'  notwithstanding  his   remonstrance,   they  wfote  again, 

•  instructing  him  in  a  peremptory  manner  to  cahcel  the 

insurance.    On  the  day  on  which  tlte  letter  was  received, 

he  was  absent,  and  it  was  sent  to  him  at  Yandreuil;  but 

when  he  arrived  at  his  office,  at  nine  o'clock,  on  the 

morning  ofjthe-Jiext  day,  the  14th  July,  the  first  thing 

he  did  was  to  direct  his  chief  clerk  to  cancel  the  policy 

-;^      ^     in  the  Scottish  Union  &  National  Iiuurance  Company, 

and  to  transfer  the  insurance  to- the  Connecticut  Fire 

Insurance    Company.      This  <  was    done  between  nine 

and  ten   o'clock.    One    of  his   clerks    shears  that   he 

^  wrote   the  risk    with  the  Connecticut  Fire  Insurance 

Company  in  the  books  kept  for  that  purpose,  and  that 

he  made  out  the  daily  report  before  twelve  o'clock.    The 

defeudant  left  the  office  for  the  day  at  about  one  o'clock 

Nin  the  afternoon.    The  alarm  of  the  fire  was  sounded  at 

,        Aalf-past  two.   At  that  time  the  daily  report  advising  the 

^^head  office  of  the  insurance  was  in  its  envelope,  and  the 

\     letter  was  given  to  a  clerk  called  Normandin  to jie  mailed 

as  he  went  to,  see  where  the  fire  was.  Normanmn  swears 

that  when  he  left  the  office  with  Ihe  letter  neither  Mr. 

Stanger,  the  chief  clerk,  nor  anyone  else  in  the  office 

knew  where  the  fij'e  was,  taaid  that,  he  mailed  the  letter 
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before  he  himself  leurned  where  it  was.    When  the  letter       

was  reciived  at  the  head  office  on  Monday,  the  16th  July  ^&*V«1li 
the  company  plaintiffs  accepted  the  risk  and  re-insured  a  ^^1^' 
portion  of  it  with  two  other  companies.    It  was  only       """^ 
after  this  had  been  done  that  they  were  notified  of  the  loss 
in  the  afternoon.  The  transfer  of  the  insurance  was  made 
without  Mr.  King's  knowledge,  but  when  his  son,  who 
was  charged  with  the  management  of  his  insurances,  was 
told  of  it,  he  did  not  object,  and  he  afterwards,  on  Mon- 
day, the  16th  July,  signed'  an  arbitration,  bond  with  the 
'Connecticut  Fire  Insurance  Company  for  the  a^ustment 
of  the  loss.    The  loss  was  adjusted  at  12902.24,  and  was 
paid  by  the  Company  plaintiffs  on  the  8rd  August,  1888. 
Now  it  cannot  be  pretended  that  the  defendant/ when 
he  transferred  the  insurance,  wanted  to  ni^oad  a  loss, 
asiapharged,  fromthe  Scottish  Union  and  National  In- 
.  durance  Company  upon  the  Company  plaintiffs.    He  was 
only  canying  on  his  ordinary  business  and  he  was  under 
^e  belief  that  the  risk  was  a  good  one,  and  as  a  matter  of 
fact,  the  fire  only  occurred  several  hours  afterwards.     It 
was  his  duty  towj»rds  the  Scottish  Union  and  National 
Insurance  Company  to  cancel  th^r  policy,  having  been 
ordered  by  them  to  do  so,  and  it  was  equally  his  duty  to- 
wards the  Connecticut  Fire  In8U|»nce  Company,  being  of 
opinion  that  the  risk  was  a  good  one,  to  give  It  to  them, 
binding  them,  however,  only  until  they  might  caMe  it  to 
be*  oapceUed,  if  they  did  not  liko.  to  keep  it.  Hisj^er  of 
attorney  gave  him  that  right>  saving  the  case  of^iid  and 
collusion  with  the  insured.    Had  the  defendant  Imown 
at  that  hour  that  therr  was  gofng  to  be  a  fire  in  the 
afternoon  of  that-  same  day  on  the  pren^ises  insured,  he 
would  have  hastened  to  simply  cancel  the  insurance 
with  the  Scottish  Union  and  National  Insurance  Com- 
pany which  would  have  relieved  him  from  all  responsi- 
bility, without  it  being  nece«sary  to  effect  another  insu- 
rance with  the  Connecticut  Fire  Insurance  Company.    . 
The  ohargels  that  the  defendant  pretended  to  efiedi 
the  insurance  with  t||e  company  phuntifis  and  sent  the 
daily  report  advising  them  of  it,  for  the  ezpieos  purpose 
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of  relieving  the  Scottish  Union  and  National  Insurance 
]^iSi!*3L  Coittpany,— not  from  tl^  risk,  because  it  was  not  neces- 
KMWMdb   Bary  to  write  the  risk  ih  another  company  to  relieve  the 
company  from  it,  but  ijo  relieve  them  from  a  loss  w.hich 
had  occurred.   The  defieudant  canno,t  be  convicted  .of  that, 
for  no  loss  had  occurred  when  in  the  ordinary  course  of  < 
business  he  wrote  the/ risk  in  the  Connecticut  Fire  In- 
surance Company.    Shortly  after  doing  so,  he  left  his 
office  for  the  day,  intending  to  go  to  YaQdreuil  to  join  his 
family.    He  hotirevef  remained  in  town  that  «tfternoon, 
.  '  '      ,  and  the  next  day,  which  was  Sunday ;  birt  for  private 
'  •"•       reasons  he  stated  and  caused  it  to  be  inferred  by  the 
officers  of  the  compa^by  plaintiffs  that  hie  had  been  during 
that  time  at  Vaudreuil  with  his  family.'    When  this  mis- 
representation w^  discovered,  it  seems  to  have  aroused 
suspicion,  which  resulted  in  this  suit  and  in  causing 
everything  to  be  |thoroughly  ventilated  in  a  court  of. 
, ,. .  6     justice.      ,       •  _.,.,.*: 

'A       s —    J*  The -facts  have  now'lill  come  tO' .light,  and  the  mis- 

representation above  mentioned  and  the  misrepresentation 
of  certain  other  immaterial  ^d  trifling  facts  have  l)<>en 
»     «  explained^;  but  these  misrepresentations  however,  until- 

this  was  done,  were  of  a  natuH  to,tld||^uspicion  otfthe 
transaction  and  gave  probable  caui$J|Hp>lour  for.the  ac- 
tion. ...  /,       '  ^^/T^- .    -  '  \  - 

It  clearly  results  from,  the  ^ioof  that  the  ^arge 
brought  against  the  deil^ndant  is  unfounded.  It  is  not 
true  that"  he  re-insurj^^}]^  risk!^8R55the  Connecticut  Fire 
Insurance  Company  for  the  purpose  "of  unloading  a  loss 
which  should  have  been  borne  by  the  Scottish  Union  and 
National  Insurance  Company.  He  did  not  transfer  the ' 
insurance  for  that  purpose,  but  realW  did  so  in  the 
ordinary  course  of  his  business,  and  in  good  faith. 

It  has  been  argued  that  the  payment  of  the  losa  was 
made  without  cause,  because  at  the  time  of  the  loss  and  at 
the  jime  of .  the  payment  the  insurance  of  the  Scottish 
Union  and' National  Insurancel'^ompany  was  still  in 
force,  thafin.  order  to  have  effected  a  cancellation  it  was 
'necessary  jto  have  served  a^Tibitien  jq^^ 
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insuTed,  that  until  that  had  been  done  the  contract  of      "w^ 
insurance  remained  in  force,  and  that  the  defendant  had  i|!;"fl?1gl 


no  power  to  write  the  insurance  in  the  Connecticut  Fire 
Insurance  Company  without  first  obtaining  the  consent 
of  Warden  King.  American  authorities  have  been  quoted 
in  support  of  this  last  contention.  .These  authorities  arO 
worthy  of  all  respect,  but  in  administering^stice  here, 
we  are  bound,  while  giving  theni  due  weight,  .to  follow 
the  positive  enactments  of  our  own  law. 

In  interpreting  the  conditions  of  a  policy  of  insurance 
in  an  American  company,  which  has  been  granted  at  the 
Home  Office,  we  look  to  American  law  because  the  con. 
tract  is  deemed  to  have  been  made  in  the  United  States  \ 
but  when  we  haf  e  to  consider  and  to  judge  on  the  conduct 
of  ao  agent  herepwe  have  to  «pply  the  rules  of  our  own 
law  as  to  his  liability  for  his  acts  of  administration.  Now. 
what  was  the  respective  position  of  the  parties  ?  The 
defendant;;Was  an  insurance  broker,  and  he  was  also  the 
agent  of  two  Insurance  companies.  It  has  been  said  that 
the  American  ruj^i  is  that  i^o  man  occupying  the  position 
of  an  insurance  agent  can  act  as  the  agent  for  both 
parties,— that  he  cannot  a^t  as  the  agent  for  the  company 
and  as  the  agent  of  the  iii^red  at  the  same  time.  That 
may  be  the  law  in  the  United  States ;  but,  notwithstand- 
ing that,  the  Connecticut  Fire  Insurance  Company  have 
laid  down  a  rule  for  themselves,  an^  we  find  in  the  form 
of  their  policies  of  ii^surance,  in  clause  five,  that  tjhey 
recogmze  such  a  state  of  things  as  their  affent  actinir 
lor  them  and  bein^  at  the  same  time  the  representative 
of  the  insured.    It  is  a  part  of  their  contract  that  :— 

"Any  person  other  than  the  duly  authorized  agent  of 
"  this  company,  who  may  have  procured  this  insurance 
"to  be  taken  by  thii  company,  shall  be  deemed  to  be  the 
"  agent  of  the  assured  and  not  of  this  company  under  any 
"  circumstances  whatever."  , 

They  thus  recognize  tliat  their  agent  «an  be  at  the  same 
time  the  agent  of  the  insured  wh^n  he  procures  an  insur- 
ance for  them.  But  passing  this,  Article  VlU  of  the 
Civil  Code  reads  aa  follows ;—"  A  broker  is  one  who 
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^     **•'       "  exe^iaes  the  trade  and  calling  of  negotiating  between 

n»5&.lS,  "  paniea  the  business  of  baying  and  selling,  or  any  other 

KarLiaA.   "  la Wful  transactions.    Ho  may  be  the  mandatary  of  both 

••  parties  and  bind;  both  by  his  acts  in  the  bnsineto  fo^ 

"  which  he  is  engaged  by  them." 

Any  one  who  is  a  broker,  can  therefore  act  ai  the 
agent,  at  the  same  time,  as  well  of  an  insurance  company 
as  of  the  insured,  unless  the  company  who  ^nj^ploys  hita 
makes  it  a  condition  of  its  employment  that  he  cannot 
act  for  both  parties.  He  has  the  right  to  do  so  if  he  be 
not  so  prohibited,  and  if  his  services  are  required  by  both 
parties, „_       ,^ _. . _:_ 


4 


In  this  case  it  is  true  that  Warden  King  had  not  autho- 
rized the  defendant  to.  act  for  him,  but  he  took  upon 
himself  to  do  soj 

If,  when  authorized,  he  had  the  right  as  a  broker  to  act 
for  both  parties,  he  equally  had  the  right  as  a  broker, 
when  authorized  by  one,  to  enter  into  the  quasi-contract 
otnegoUorum  gettio  on  behalf  of  the  other.    As  the  nego- 
iiorum  geUor  of.  Warden  King,  the  defendant  effected  the 
insurance  for  him,  and  the  contract  was  binding  on  the 
company.    It  wasj  however,  within  the  power  of  Warden 
King^to  repudiate  it.    On  the  Sunday  after  the  fire,  Mr. 
King's  son,  who  was  his  agent  for  all  his  insurance  bus- 
iness, was  told  for  the  first  time  that  the  insurance  had 
been  transferred  to  the  Connecticut  Fire  Insurance  Com- 
pany.   The    defendant  says  that  then  Mr.  King's  son 
told  him  it  was  "  all  right."    Mr.  King^n  says  that 
the  words  which  he  used  were :  "  Well,  I  look  to  you 
to  keep  me  right."    On  the  Monday,  Mr.  Kind's  attorney, 
instead  of  repudiating  the  transaction,  signed  an  arbitra- 
tion bond  with  t&^Connecticut  Fire  Insurance  Company,^ 
and  the  fact  of  his  signing  it  was  an  acceptance  on 
Mr.  King's  part  of  the  insurance  and  a  ratification  of 
the  defendant's  act  in  effecting  it  for  him.    By  accepting 
that  insurance,  knowing  that  a  transfer j^f  insurance  had 
been  made,  he  also,  although  he  retained  the  interim 
iBceipt  of  the   Scottish  tJnion   &  National   Insurance 
Company,  discharged  the  latter's  lia!)ility.         -»       .     . 
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What  wag  the  effect  of  this  ratification  ?    We  find  .«      

Pothier'8  Treatiae  on  Obligationa,  at  No.  76,  these  words  :  *^V*»«a» 

"  Si  je  contracte  an  nom  d'une  pewonne  qui  ne  m'avajt     **  V*  ^'^ 
"  point  donn6  de  procuration,  sa  ratification  lafera  pareil- 
'•  lement  rfiputer  comme  ayant  contractfe  elle-mfime  par 
"mon  ministdre;  car  la  ratification  6quipolle  A  procura- 
"  tion,  ratihabitio  mandato  compartUur" 

Pothier  theii9  lays  down  positively  the  doctrine  that 
wheA  a  contract,  which  has  been  agreed  to  by  the  negw-      / 

torumg'«/or,  has  bfien  ratified,  th^  effect  of  that  ratification     / 
retroacts  to  the  moment  at  which  the  contract  was  entered 
into.    Consequently,  when  on  the  ifonday  Mr.  King's^ 
attorney  signed  the  arbitration  bond,  the  effect  of  his  rati-       ^        . 
fication  was  to  make  the  contract  entered  into  by  the 
broker  on  his  behalf  as  v^id  and  binding-  as  if  he  himself  X 

had  made  it  at  nine  o'clock  on  the  morning  in  question,  1 

and  it  also  had  "the  effect  of  discharging  the  Scottish 
Union  A  National  I^^urance  Company  from  the  risk. 
^W^^  pretention  of  the  Company  plaintiffs  is  that  the  ^ 

isttrance  of  the  Scottish  tJnion  &  National  InsuifSace 
ftmpany  was  still  in/force,  that  thelnsurance  of  the  Con- 
necticut Kre  IpsuWce  Company  vrw  never  validly  sub- 

stitutjjd  for  it,  imd  <k>hsequently  that  the  Scottish  Union  & 
Natioiial  Insnrance  Company  alone  was  responsible.   But' 
even  sui^posifig  that  the  insurance  of  the  latter  company 
had|?l^en  in  force,  would  the  present  action  be  well 
founded?    Had  the  two  insurances  been  in  force,  what 
would  have  been  the  position  of  the  parties?    One  of  the 
conditions  of  the  form  of  the  policies  of  the  Connecticut 
Fire  Insurance  Company  is  thati  policy  is*  forfeited  if 
the  assured  does  not  disclose  pre-existing  insurances,  and 
we  must  suppose  their  pretention  to  be  that  their  insur- 
ance was  null  because  of  the  existence  of  the  insurance       " 
of  the  Scottish  Union  &  National  Insurance  Company. 
But  could  that  pretention   avail  in   this   case?    The 
defendant  was  the  agent  of  both  companies,  and  if  the 
insurance  in  the  Scottish  T^nion  &  N^onal  Insurance^  - 

Company  did  exist,  he  knew  it  on  behalf  of  the  othef  ^^^  " 
company  as  its  agent ;  and  consequently  tlie  recQune  o^ 
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the  Company  plaintiffs  would  only  be  to  elaqt'dontribu' 
tion.    If  the  two  innnranoes  were  in  force,  each  being 
.   for  the  same  amount,  each  company  would  b^ responsi- 
ble for  half  of  the  loss  ;  and  it  would  not  then  be  a  ques- 
tion of  fraud  against  the  defendant,  but  one  of  contri- 
bution between  the  two  companies. 
f   A  great  deal  of  stress  has  be«n  laid  upon  the  misrepre- 
■eatations  which  the  defendant  admitted  in  the  box  to 
have  made,  and  they  have  been  referred  to  aa  eleq^entaof 
the  fraud  alleged  to  have  been  perpetrated.    What  con- 
stitutes a  fraud  is  the  artifice  which  induces  a  party  to 
contract.    NoW  these  misrepresentations,   which    were 
incidental  and  immaterial,   in  no  way  contributed  to 
induce  the    Connecticut  Fire    Insurance    Company  to 
accept  the  risk,  i  The  daily  report  or  notice  of  the  insur- 
ance was  received  by  them  on  tlie  16th;  and  instead 
of  refusing  it,  they  on  that  same  day,  accept^  it  and 
re-insured  a  portion  of  the  risk  in  two  other,  companies. 
We  find  in  pencil  on  the  back  of  the  original  daily 
report  a  memorandum  of  these  re-insurances  made  on  the 
16th,  which  shows  that  they^  had  then  accepted  the  risk. 
It  was  therefore  not  these  misrepresentations,  which  had 
not  then  been  made,  which  induced  the  company  to 
accept  the  risk ;  they  accepted  it  in  the  ordinary  course 
of  their  business,  as  an  every  day  trans^on.    Although 
the  defendant  is  to  blame  for  having  nn^presented  cer- 
tain facts,  which  really  have  no  bearing  on  the  matter, 
and  has  thus  involved  himself  in  an  immense  amount  of 
trouble,  still,  those    misrepresentations    were   not    the 
cause  which  induced  the  company  to  contract  and  to 
accept  the  risk.  s  *  > 

I  allowed  evidence  to  be  given  as  to  the  usual  course 
of  business  in  the  city  of  Montreal  in  matters  similar  to 
the  present  one,  because  I  considered  that,  although  the 
evidence  could  ^ot  establish  a  rule  of  law,  still,  if  the 
nHtnesses  establjish  a  habitual  cour^  of  business,  it 
would  have  a  njtateTial  bearing  in  the  consideratioiu^" 
the  defendant's  aicts  in  the  transactio]^  which  ledlo  the 
pTeeent  suit,  in  connection  with  the  taiegation  of  fraud. 
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It  is  proved  that  what  he  did,  although  It  may  not  be  re- 
gular,  has  been  a  matter  of  daily  occurrence  with  insur- 
ance men  in  the  city  of  Montreal,  and  that  where  ad 
agent  represented  two  or  three  companies,  such  agent 
ha«  been  in  the  habit,  when  one  of  these  companies 
might  order  a   cancellation,  of  transferring   the  policy 
into  another  of  his  companies  without  giving  immediate 
notice  of  £ke  cancellation,    and  even  without  giving 
notice  <ff  the  cancellation   until  .the  new  policy  was 
delivered.— and  that  in  such  cases  it  has  always  been 
considered  that  the  first  company  was  discharged  and 
^^  that  the  second  company  was  bound  from  the  moment 
of  the  making  of  the  entries.    In  acting  therefore  as  he 
did,  thfi^^icfendant  only  did  what  was  done  daily  by 
other  men  in  the  same  business.  Trbplong,  in  his  Treatise 
on  Mandate,  at  No.  412,  in  discussing  the  liability  of 
agents  for  fraud  and  fault,  says : — 

"La  faute  du  mandataire  s'estime  suivant  I'usage  des 
"  lieux.  Ainsi,  il  n'y  a  pas  de  reprpcho  k  faire  au  com- 
"  missionairo  qui  a  proc6d6  conform6ment  aux  pratiques 
"  usitdes  sur  la  place  ^  laquelle  il  appartient."  ' 

And  Boileux,  on  Article  1992  of  the  Code  Napolfion  at 
page  587,  says:— "La  faute  du  mandataire  s'estime  eu 
"  6gard  aux  circonstances  et  suivant  I'usage  des  ]jaa. " 

In  accusations  of  fraud  and  of  fault,  if  it  is  prdHihat 
the  agent,.aIthoughll  may  not  be  strictly  regula^llid  a 
thing  which  is  accdtding  to  the  usage  of  the  Jocality 
where  he  carries  on  his  brfsiness,  he  cannot  be  deemed 
gmlty  of  fraud  or  of  fault  by  reason  of  his  action  in  that 
respect. 

In  this  case  it  has  not  been  proved  that  the  defendimt 
made  a  transfer  for  Ihe  purpose  of  defrauding  his  princi- 
pab.  It  IS  provgdr^^he  contrary,  that  he  did  it  in  the 
ordinaiy^oilfie  of  business  and  in  good  faith.  He  wished 
.^-tjf'gite  to/the  Connecticut  Fire  Injiurance  Company  a 
risk  which  he  considered  a  desirable  one,  for  although 
the  Scottish  Union  and  National  Insurance  Company  m 
not  consider  it  such,  it  is  shqwn  that  he  really  did. 


OoaiiMUMt 
w\t*  Im.  00. 


/■ 


I  hold  that  1;he  Company  plaintiffs  have  not  proved 
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>•»       tho  ftllegationa  of  thoir  decUrstion,  and  that  the  defendant 
fSt'uHX.  "    blamolew   of  tho  acou«atio^   of  fraud   and   of   fault 
lUfLacii.   brought  againat  hiu^ ;  and  I  therefore  dismisa  tho  action 
with  costs. 

fhe  judgment  of  the  Court  is  as  follows  :— 
"  The  Court,  after  having  heard  the  parties,  by  their 
counsel,  upon  the  merits  of  the  cause,  having  examined 
the  proceedings  and  the  written  evidence  produced,  and 
having  heard  the  witnesses  in  open  court ; 

"  Seeing  that  the  company  plaintiff  alleges  that  the 
defendant,  who  was  its  agent,  and  also  the  agent  of 
another  company  called  the  Scottish  Union  and  National 

Insurance  Company,  did  fraudulently  pretend  to  effect  an 

insurance  with  the  company  plaintiff,  on  or  about  the 
14th  of  July,  1888,  on  the  property  of  one  Warden  King, 
after  a  firi&  had  occurred  in  the  building,  for  the  purpose 

of  relieving  and  discharging  the  other  company,  in  which- 
the  defendant  had  previously  insured  the  said  property, 
from  the  payment  of  the  loss  occasioned  by  the  said  fire, 
and  of  relieving  himsejf  of  the  responsibility  which  he  had 
incurred  towards  the  said  other  company  by  reasoA  of 
having  neglected  to  cancel  the  insurance  on  the  said 
property,  as  he  had  been  instructed  to.do ; 

"  Seeing  that  the  company  plaintiff  further  alleges  that 
in  oonseqnence  of  the  fraud  so  practised  on  it  by  the  de- 
fendant, it  was  induced  to  pay  and  did  in  fact  pay  to  the  - 
said  Warden  King  the  sum  of  #2902.24  for  the  damage'  ^ 
done  to  his  said  property  by  the  said  fire,  and  that  the 
defendant  is  liable  by  reason  of  his  f^aud  to  indemnify 
the  condpany  plaintiff  and  repay  the  said  sum  ; 

"  Seeing  that  it  appears  by  the  evidence  {givmg  the  facts 

'  above  mentioned,  and  finitking  with  the  statement)  that  the 

course  pursued  by  the  defendant  in  transferring  the  in- 

•uranoe,  while  cancelling  the  first  one  effected,'  was  that 

Qsnally  followed  by  insurance  agents  in  the  Citj  of  Mont- 
real, who  represent  at  the  same  tim^  two  or  n^>^  inanr* 
ance  companies ;  4  '    v 

&  "  Considering  that  the  said  transfer  of  insaiance  was 

_^  Isuide  J>y  the  defendant  in  good  fiuth,vand  that  thereby 
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the  Soottiah  Union  M,dNtion«Un.unmoe  Company  WM.      tm. 
diichTfired  fVom  all  liability,  .nd  the  company  pontiff  ^--«,. 
became  roaponnible  for  the  inaurance  in  queatio*  •  »"•  "^^ 

"Oonsideritfgthat  the  company  plaintiff  haa  fa'iled  to 

eaUbliah   that  the  defendant  fraudulently  pretended  to 

have  inanred  the  pri^perty  of  the  said  Warden  Kinir  with 

he  company  plaintiff  «fter  the  fire- which  caused  the 

«  **.  r^Tx'"'^'*"*^*/**'  ^^^  P^'P°"«  of  discharging  the- 
Scottiah  Union  and  National  Insurance  Company  and 
that,  on  the  contrary,  it  haa  been  established  that  the 

'mjr.f •'*"^  ^^  '^"  ^^•^  «»"•«  «^  business 
and  in  good  nuth ; 

"Considering  that  the  company  plaintiff  has  not 
proved  the  a  legations  of  its  declaration,  and  that  the 
defendant  is  blameless  of  the  charge  of  fraud  and  of  fault 
brought  against  him; 

"  Doth  dismiss  the  action  in  this  cauae.  with  costs,  etc." 

r,  .  ■  Action  dismissed 

Duhamd,  Q.  a,  Sf  Mareeau,  for  plaintiffs. 
Hmnf  J.  Kavanagh  for  defendMit.  with  Chat.  J.  Dohertv 
Q.O.,  as  ooonsel.  " 


(J.  K.) 
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,     June  28,  .1880. 
Coram  Johnbow,  Datimon,  dk  IjnnmiinJJ. 

lioCONNKLL  RT  AL..  potitionoM,  v.^LA  CORPORA- 
TION DE  LA  VILLE  DE  LAOHTITF;  r«.pondent 
AND  LA  OORI»C)RATION  DU  COMTfi  D'ARGEN- 
TEUIL,  miae  ea  caose. 

'     -• 
Rsview—Toum  Qorporationt-^udgmAit  on  pettiion  to  annul 
raolution  of  County  Council— R.  8.  4876,  4614.    ' 

BiLo  :-Th*t  « Jn<lKm«nt;of  th«  8u|>erior  (^ourt,  uiider'th*  TownCorpor*. 
tlon.  0«ii«ral  amximm  ,Acl.  40  Vict  c.  20.  ■.  200,  (B.  8.  4876)ap«n 
•  pflUtlon  to  Mt  M)<le  a  rarclution  of  •  (bounty  Conncll  on  (Ha 
ground  of  ill«fcftlity.  ia  « Ju<lKiiiAnt  rHMiMM-tiiiK  municipiil  mattora,  wid 
i«  not  ■uacsptible  of  reviaioi)  Iwfort  liirMjtKitpMi  (K.  H.  4014). 

Inscription  in  Review  by  the  petitioners  ftom  a  jad|f- 
meni  of  the  Su|)erior  Court,  district  of  Terrebonne  (Tah- 
OHKBEAU,  J.),  Feb.  12,  1889,  which  was  in  the  following 
terms :—  ....  <-  | 

"  La  Oour  ayant  entendu  les  j^arties,  etc..  aur  le'mfirite 
de  la  pr6sente  cause  et  de  la  requite  libell6e  des  requfc- 
rants,  demandant  I'annulation  et  cassation  d'uue  cert»ino 
*68olution  pass«e  par  le  Conseil  dii  I'intimfie,  le  1  dfet^em- 
bre  1881,  et  de  procM6s  snb&£quents  r^Ktlfe  k  nnT61»de 
perception  pr6iftr6  en  conformit6  de  la  dite^  rfaolution, 
ayant  de  plus  Aiaminfe  la  procedure,  etc...... 

•  ConsidfiraiU  que  la  dite  resolution  de  rintim«e  a  dtf, 
pas86e  pour  meWe  A  effet  certains  riglements  du  Gonseil 
du  comt6  d'Argehtenil,  au  siyet  de  l'6rection  d'un  palais 
de  jn8tic0  et  d'uiJ  bureau  d'enregistrement,  pour  le  comt6 
d'Argenteuil  ;     ' 

'•  Considfirant  que  tputes  les  municipalitfis  situ^es'dans 
le  dit  comt6^  compris  celle  de  I'intimfceTdoivent,  par 
loi,  contribuer  am  frajis  de  telle  6rection,  dantf  la  propor- 
tion de  leurs  6ralnations  respectives  ; 

"  Considfirant  que  la  dite  resolution  do  I'intimfe  et  ses 
dits  ptocMfes  subs^quents.  y  comprw  Je  x^e  de  perception 
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yu    «•  obligation.  d«  I'mtim*.,  imp««U  ptr  1^  loi  -  •*    ^St»i^ 
qu^'juiU.  n'««  ont  pa«  At.bli  nil^^aliW  ;     ^      *?"*'«■'•• 

wqnMo  lib«Jl4.  d«,  requtodt.  .v<K>  dipen.,  .ic." 

ZTol^h  .  "  °f  ♦»»»*■•»  «»  'h«  immoveable  pro^ 
™rm,»V^'.  ™  «-P«y«r.  if  the  Town.  The  «.poB*.nl 
.nbmi  ted  that  the  c.u»,-  of  ietion  w»  one  w,Motin» 

Davtbb^n,  J.  (in  Review) :~  '     I  " 

this  cLl«T  rL*Tu^  !i**°  the  judgmen*  r/ndered  in 

wM  l^   '  ^  *'^'**''  *^  »"«'«^«  *»»«  town  of  ^hute 

Toir        ^T'?  ^°""^  *"^  J***  ^  '8-  If  «o.  ought  the 

^ti^!^  ^  •  "  *'  ^"  t**^'  °^  )by  J,y.law.  as  thl       . 

peti, oners  claim  was  its  only  Urrect  way  ?    Such  are 
the  issues  which  this  case  creatriT  onpa  are 

a  J'X^°^"^yf°»°«]^<>'»thel6^  of  August.  1887.  passed        . 

oc^  corporations  and  the  Lathute  town  corpora«(jS^^ 
«  the  same  ptoportion  tow«5  oire  auplher!^  t^: 
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"  ance,  howevdr,  with  the  total  amount  of  the  yalnation  of 
"  their  taxable  property^  and  the  vahiation  rolls  now  in 
"  force.  The  Lachute  town  corporation,  yaln^d  at  the 
"  snm  of  1429,795.60,  according  to  the  authentic'  oertifi- 
"  cate  of  the  valuation  of  its  taxable  property  furnished 
"  to  this  council  by  the  secretary-treasurer  thereof,  s!ball 
"  pay  the  sum  of  |2,814.t6." 

In  accordance  with  the  terms  4>f  this  tai 
council,  on  the  tth  of  December  following,  r^ 
"  the  secretary-tr^urer  is  hereby  authorise^ 
"  at  onq^  to  levy  the  assessment  for  our  sh{ 
"  for  the  building  of  the  court  house  and  rej^stry  office," 
and  to  add  10  p.c.  thereto.  Thereuxnm  the  secretary  drew 
up  a  collection  roll  based  on  a  valuation  of  ||441,970. 

By  Lachute's  Act  of  incorporation,  the  l^wn  Oorpora- 
tions  General  Glauses  Act^  (40  Vict.  c.  29)  was,  saving  a 
few  excepted  sections,  made  applicable  to  the  town  char- 
ter. Sec.  200  (R.  S.  4376)  of  the  General  Act  gives  the 
Superior  Court  authority  to  set  aside  anv  procis-verhol, 
roll,  resolution  or  other  order  of  the  council  by  r^asoti  of 
ilj^egality,  "in  the  same  manner,  within  tbe  same  delay 
and  with  the  same  effect  as  a  by-law  of  the  council," 
It  is  ^nder  this  section  that  the  preseiit  action  was 
brought.  Then  s.  46  of  the  Town  Gharte  r  enlarges  the 
power  of  judicial  reference  by  enacting  that  all  proceed- 
ings which  may  be  had  before  the  Superior  Gourt  of  the 
district  or  the  prqthonotary  thereof,  under  tliis  or  the  Gen- 
eral Act,  may  be  also  had  before  the  Girduit  Gourt  of  the 
County.  Turning  to  the  provisions  having  reference io 
the  amendment  6f  by-laws,  sec.  214  ef  Mg.  (R.  S.  4889  et 
uq),  we  find  that  the  recisory  proceeding  is  \  aken  by  means 
of  a  petition  served  eight  days  before  beinj;  presented  to 
the  Court,  and  that  the  rules  prescribed  in  certain  stated 
articles  providing  for  contestation  of  the  elections  of 
mayor  und  councillors  are  to  apply •    Among  these  is  sec. 

'  107  (R.  S.  4284),  wh^Ech  requires  the  Court  to  proceed  in 
tk  summary  manner  to  hear  and  decide  1^  contestation, 

**  and  it  provides  that  the  evidence  may  be,  ^^n  orally  or 
•in  vvritini^-iirwholg  9T  in  part,  as  ihg  Cp^^judgtroi^ 
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dew.    The  wttmgs  hate  to  oontinne  from  day  to  day. 

e^en  mto  vacation  untU  final  judgment  i.  delivered.  ApH    -ooo-u 

^Ji       tje  Superior  Court  from  judgment^  rendered     SiiS! 

?R  rl«^.   w'  ^"^  "'  •  ^•'*7''*  magistrate,  sec.  426 
(B.  S.  4601).  but,  says  sec.  489  (B.  S.  4614) :  «  No  appeal    •• 
^  lies  under  the  provisions   of  this  chapter,  from  any 
•   judgment  respecting  municipal  matters  rendered  by 
hri*v  ^'  ""l  *^'  ^P""*^'  ^^'*"    »««•  this  section 

S««r    ir'  ^""""^  ''^^^''«  '"^"^*>^  «f  •*  judgment  ren-         -- 
dewd  as  the  present  one  is  by  the  Court  in  bane?  ■, 

m  these  proceedings  the  words  "  court "  and  "  iudire  " 
are  used  as  alternative  tems-^ither- one  or  the  other 

107  (B.  a  4288-4).  and  such  powers  appear  to  >e  concur- 

U^ent  by  a  judge  quashing  a  resolution  or  by-law.  <x>uW. 
by  way  of  app^.  get  before  the  Superior  Court  m  banc,* 

Ifte  judgment  m  question  is  certdinly  respectingmuni- 
cipiM  matters,  and  it  was  rendered  under  the  provisions 
of  the  chapter  mentioned  in  section  489.    It  is  so  purelv 
a  summary  proc^ding  that  the  judge  is  not  even  Wd 
to  take  notes.    How  can  an  appeal  lie  where  the  law 
dispenses  with  the  maintenance  of  a  record  of  what  evi- 
dence  1^6  judgment  was  founded  upon?    Giving  the 
^mt  Court  eaual  jurisdiction  is  another  proof  of  the 
mtention  of  the  law.    While  Utigation  is  recognized  as  a 
necessity  m  connection  with  municipal  matters,  delays 
«re  legislated  against,  proceedings!  are  made  summair 
taaU  must  go  on  from  day  to  day,  and  from  day  to  day 
the  Court  must  be  adjourned  until  final  judgment.    The 
whole  spirit  of  the  Act  is  against  appeals.    Arriving,  as 
we  do  at  the  conclusion  that  the  inscription  for  re^ew 
must  be  struck,  we  have  uo  jurisdiction  to  enter  or  ex 
press  an  opinion  upon  the  merite  of  the  case. 

T»*.v  I'»«cnp*ion  dismissed  with  coats. 

X  IWKmt,  attorney  for  petitioner. 
AP.deia  Bomb,  attorney  for  respondent,      , 
•^- '^- j^Jfa^i  »ttorn^  for  WW  <w  a^ 
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June  22, 1880. 

Coram  Johnson,  Davidson,  dbLobimieb,  J  J. 
RIBJiDEAU  V.  TURNER  es  Ciuak 


ality — Ooodt  supplied  to  interdict  without 
cufator—Arts.  884,  OB"?,  C.  C'^UHon. 


Interdiction  for 
atUhorUy  oj 

Hbu>:— 1.  ,Tbat  when  •  person  bos  been  interdicted  for  prodigality  ac> 
cording  to  law,  every  one  is  presumed  to  bave  kdowledge  tbereof ; 
and  a  tradewpan  who  continues  to  supply  goods  on  credit  to  the 
interdicted  penon,  .without  the  sanction  at  the  curator,  and  to  an 
,  extent  greatly  in  excess  of  what  the  means  of  the  interdicted  person 
.  would  justify,!  cannot  recover  from  the  curator  the  value  of  such 
goods,  even  ^when  they  are  household  supplies,— especially,  where 
the  curator  bail  otherwise  provided  for  the  subsistence  of  tbe  inter- 
dicted person. 

2.  A  plea  .which  amounts  to  lesion  is  sufficient,  though  lesion  be  not  al- 
leged nomtnattn 


ilk. 


Inscbiption  iby  the  plofntiff,  in  Review  of  a  jadgm|j^nt 
bf  the  Superio^  Court,  ^fontreal  (WtJBTELE,  J.),  Jan.  16, 
1889,  maintaining  the  defendant's  tender,  and  dismissing 
the  action  as  to  the  balance. 

To  an  action  by  the  plaintiff,  a  gh>ceT,  for  the  price  of 
goods  8]p|jppliecl»to  an  interdicted  person,  the  curator 
pleadedii^  follows  : —  -^ 

.    "Qu'avant  ][a  date  de  I'interdiction  de  dame  H.  G. 
Greene,;  pour  prodigality,   il  6tait  son  agent  et  oharg^ 
'■d'aflfaires;        \/    /■>.■■      ..     ;-^'-^  ^/;:  :'^:::      v;.- ;•  .  / -..^   ■■; 

"Qu^  constaiant  qu'il  ne  pourrait  la  restreindre  dans 
868  d^penses  au  montant  de  ses  revenus,  et  que  son  capi* 
tal  6tait  foiiiement  entam6,  il  obtint  la  r^uniop,  dtm  con* 
'seil  de  famille  qui  demanda  son  interdiction ; 

**  Que  cette  interdiction  fnt  demahd^e  et  obtenue  afin 
d'empdcher  cette  dite  dame  Greenes  de  contractor  sans 
Tautorisation  de  son  curateur ; 
.  "  Que  le  dit  d6fendeur  confiant  daiks  cette  garantie  que 
Ijni  donnait  la  loi,  paya  tout  I'argent  dont  il  pbuvait  rai- 
sonnablement  disposer  pour  le  maintiefi  et  subsistance  de 
la  dita  damn  H.  C  Grocino  ot  Bft^fiwrn 
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"  Que  le  dit  demand^ur  ne  peut  «tre*re9u  A  plaider  ii^ 
noraneede  cette  dltfe  interdiction  qui  a  6t6r6guUdremeit 
affich6e  ftelon  la  loi ; 

;•  Que  pendant  tout  le  temps  durant  leq^iel  court  le 
compte  du  demandeur.  la  dite  dame  Greene  a  dfipensfi  le 
double  de  bos  ressources,  en  dehors  de  ce  dit  compte;      - 

''  Que  si  le  demanaeur  a  jug6  A  propos  d'avancer  h  la 
dite  dame  Greene  des  marchandises  et  effets  k  credit  U 
1  a  fiut  &  ses  risque  et  p6ril." 

IJhe  judgment  of  the  Court  below  was  in  the  followinir 
terms:-—  "-.  ••'> 

"LaQour,etc 

"  Attendu  que  le  demandeur  rficlame  du  d6fendeur  es 
gwl.  la  somme  de  $80.42  pour  le  prix  d'6piceries  et  autres 
jffets  vendUB  et  livr6s  k  dame  Harriett  0.  Greene  avaAt  ? 
le  20  Janvier  mi,  et  la  somme  de  $m.81  pour  de  se^- 
blables  marchandises  vendues  etlivr6es  4  la  m6me  entre 
le  dit  20  Janvier  1887,  et  le  6  juin  ISSY ; 
^  "Attendu  que  le  dfifendeur  es  gwU.  plaide  que  la  dite 
dame  Harriett  0.  Greene  aurait  6t6i  interdite  pour  prodi- 
galit6  le  dit  20  Janvier  dernier,  et  qu'eUe  ne  devait  alors 
au  demandeur  que  la  somme  de  ♦'78.02  que  le  d6fendeur 
«  qual.  lui  aurait  offeifte  avant  I'institution  de  Taction  et 
qu'il  a.cpnsigiige  avec  son  plaidoyer ; 

"Considfirant  qu'il  app^,que  la  dite  dame  Harriett  C 
Greene  ne  devait,  lors  de  son\interdiction,  au  demandeur 
que  la  somme  de  #72.02,  et  quU'offre  du  d6fendeur  «  ^im/ 
6tait  suffisante,  et  qu'il  est  <k)nWt6  ^ax  la  preuve  que  le 
d6fendeur  es  qual.  avait  fourni  4\la  dite  dame  H.  0.  Greene 
entre  le  20  Janvier  et  le  6  juin  188'7,  mensueUement  une 
somme  suffisanto  pour  pour^toir  ndsonnablement  d  son 
entretien,  d'o6  il  r6sulte  qtie  lea  avaAces  faites  par  le  d^ 
mandeux  A  la  dite  dame  H.  0.  Greene  n'6taient  pas  india- 
pensables  pour  ses  besoins ;  y^ 

"  Oonsid6rant  que  Taction  est  mal  fondle ;     '' 
"Declare  la  dite  offre  bonne  et  valable,'Qrdonne  au 
protonoftaire  de  remettre  la  ymme  dQ  ♦'78.02,  consignee 
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6tait  dA  le  dit  20  Janvier  1887,  et  ddboutel'aotion  pour  le 
surplus,  avec  dipens." 
The  pli^intiff,  in  Review,  submitted :—  * 
L'interdiction  pour  prodigalitfe  a  pour  effet  de  placer 
ceux  qui  la  subissent  dans  la  mdme  condition  que  les 
mineurs.  Arts.  884,  9S1,  CO.  Un  qontrat  pass6  avec  un 
mineur  ou  un  interdit  pour  prodigalit6  n'est  pas  nHde 
plein  droit.  La  simple  Ifesion  pent  cependant  en  6tre  une 
cause  de  nullit6  (Arts.  987,  1002,  C.  0.)  Mais  la  16sion 
doit  6tre  plaidSe. 

Davidson,  J.  (in  Court  of  Review)  :— 

The  whole  question  involved  in  this  case  is  as  to  plain- 
tiffs right  to  recover  1186.87  for  household  sui^plies  sold 
k  to  dame  H^ett  0.  Greene— whose  curator  defendant  is 
— aifter  her  interdiction  for  prodigality  on  the  20th  of 
January,  1887.  At  that  date  a  balance  of  about  178.02 
was  due  on  the  then  current  account,  and  this  amount, 
tendered  before  action,  he  now  deposits  with  his  plea. 

The  plaintiff  alleges  that  he  was  wholly  ignorant  of 
the  interdiction,  that  he  continued  to  supply  her  in  good 
faith,  and  that  the  things  sold  to  her  were  necessary  for 
her  sub8isten<?e  and  in  accordance  with  her  means.     ^ 

The  defendant,  infer  alia,  pleads  that,  in  the  belief  that 
as  curator,  all  accounts  had  to  be  incurred  through  him, 
he  paid  out  all  Mrs.  Doutre's  means  would  afford^  that* 
the  interdiction  was  duly  posted,  and  that  plaintiff  was 
bound  to  know  of  it. 

Judgment  went  against  plaintiff  as  to  everytHliig 
bought  after  interdiction.  ' 

It  is  useless  for  defendant  to  plead  ignorance  of  thefin> 
terdiction.  There  is  no  denial  that  the  jud^nent  was 
inscribed  on' the  roll  kept  for  that  purpos^  an^  publicly 
exposed  in  the  office  of  the  Court,  as  required  by  Art.  p83 
of  the  Code.  Of  the  names  put  upon IhiT'list,  every 
person  is  supposed  to  have  knowledge,  abd  plldntiff  okn- 
not  escape  from  this  legal  result.  He  has  still  the  law 
and  the  facts  of  the  case  to  appeal  to,  an/these,  he  urges, 
ytt  ;ii  »ny  evflat,  snffiniflnt  to  givs  him^  jndKiiWittr-Aet 
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4<me  Bnb.equent  to' W.  interdiction  by  a  person  inter- 
^f  il?'  *^^;^;^»*y' "^.-J^^-  <>'  inanity,  .re.  say.  Art. 
884,  null.    But  It  add.  that  the  acts  done  by  ,any  one  to 

Tf  i.""  ^**™'  *"*  ^"^  «^™'  ^'*J»o«*  *»»•  aasiatanoe 
of  such  adviser,  are  null.  iriiy«nb«,  to  him,  in  the  same 

'^Z'^ZT  «»<-«  of  «ninors  and  ofoH^rsona  interdicted  for  , 
prodigality  according  to  Art.  98Y.'Sd  this  Article  enacts 
,^  ^at  the^mcapacity  of  the  prodigal  is  estabUshed  in  his 
^""""l'    ^j*'®'  '^ys  plaintiff,  is  the  exercise  of  a  discretion  / 
provided  for  as  contrasted  with  the  absolute  nullity  exist- 
^ngin  favor  of  the  minor,  The  account  in  question  began? 
on  the  17th  of  August,  1886,  and  at  the  date  of  the  inters 
dicUon-nine  months  afterwards-it  amounted  to  about 
!i:  >  T    '^  P"^  ^^  accouiit.    From  that  time  to  the 
"1.^  *®®^'  ****  P^cJ^'w^"  amounted  to  $m.Bi7or 
oyer  |40  p6r  month,  and  during  the  whole  interval  ndt  a 
six^penoe  was  paid  on  account.    Mrs.  Doutre's  income 
was  ISO  per  month,  and  the  curator  Was  paying  her  $16 
j^^rei^ng  to  the  extent  of  the  difference  upon  her  cap^ 
i?i  Y»*»»  «"f  .«»U<»Wiince  there  wJs  ceiitainly  no  neS 
of  want,  and  while  the  articles  furniihed  by  pontiff  may 
have  been  necessaries  they  were  ceiiainly,  in  the  present 
casQ^not  necessary  or  indispensablf  to  life.  No  attempt 
hasten  made  to  prove  that  the  a^Sount  existed  becaus^ 
of  actual  want    To  let  it  run  for /five  months,  without 
a  payment,  and  to  so  large  an  amoiint,  does  not  betoken 
dihgenw.    The  defendant  had  a  riU  to  believe  that  he 
knew  of  imd  was  controlling  all  the  expenses  of  his  ward 
to  which  he  could  be  held  responible.    Any  otherview. 
wia  the  present  fects.  would  be  to  make  the  interdiction 
anidleform.  ,  |  ■ 

,  Our  one  grave  difficulty  in  the  case^^«i  as  ^  whether 
defendants  plea  was  ample  enough  to  include  a  preten- 
Monoflesion.  Wethinkitia   lUUeges  that  the  interdic- 

tion  was  obtained  because  she  could  hot  be  restrained  to 
keep  her  exp^ises  within  her  revenue,  and  to  prevent 
i»er  opntracting  withbut  the  authorization  of  her  curator  • 
thrt  M  aa  onrator^nfiding  in  this  legal  gnarantm  paid 
ail  he  reaaonablv /conid  fit,  h^^^^i^i. I'llr" 
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during  all  the  time  of  the  account  she  spent  double  her 
revenues.  Surely  this  amounts  to  lesion,  although  the  word 
w  not  used  iwmiikrfim.      ^!?  V       ■  7^ 

So  even  with  the  exercise  of  a  discretion  sVioh  as 
plaintiff  urged,  and  the  application  of  his  principle  aa  to 
pleading  we  have  to  believe  that  the  judgment.%a8 
nght,  and  defendant  must  go  free,  with  bosts  M  his 

/>  .  ^'  Judgnjjgnt  confirmed. 

iMttmet,  Comeltier  4*  Emard,  attorneys  fM  plaintiff. 


R.  Ikmdurand,  attorney  for  defendant 
(J.  K.) 
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^  ,  /  June  28, 1884. 

OfWflm  Davidson,  J. 

DAVIDSON  ET  AL.  V.  FBEOHETTE  et  Aii. 

Limited  Partnership  ^Certificate -False  statement -Ttluji 

1  Jj  ciency  of  certificaii^Arts.  IStl-lS^T.  C.C. 

"^^'  *f*  *«  «»»tribnUon«  of  .peciU  pi„toeni  to  a  prtnemhip  «. 
cmmnAfe,  OP  limited  pMtne«hiR  most  be  in  caah.  paid  in  at  the 
date  of  formaUon  of  the  partnerehip.  (Art.  1872,  GCL)  \ 

2  That  in  order  to  obtain  Ihe  privilege  of  a  limited  partnemhip  tU 
toimaIiU«  of  fte  .pecialkw.  relating  thereto  m«^ 

plied  with,  and  a  •UtementTn  the  oertfflcate  (dated  Oct  80)  wS\ 

PB«on.  oontracttng  auch  a  partner^ip  are  bound  to  dgn .  u^^^^^ 
2;^  •  ep^aal  partner  had  bought  $1,(K)0  into  thecapital  SSe  a™ 
wherea8thi8«,mw«Bnotp.idinnntilliea31  following:  waM-flS 

rt^ment"  within  the  meaning  of  Art  1877.  C.  C..  and  re^^eledihr 
^id  P«tne»  Uabl.  for  the  obligation,  'of  th^  iimTnSrim^ 
manner  aa  ordinary,  partners.  «  "«»  aame 

^limiUJ^lSl  ';":\^««  •>«'  °»'«>«o»  ft*  period  at  which  the 

\ .;■  Davidson, J.-:-,. :    ^.:v  .  ■  ;  v  ■•  tv"'-^  -;  '.^  -T^-'''- 

.  Haintiff  is  a  creditor  of  the  firm  of  Frechette  &  Co  and 
seeks  a  judgment  against  defendants  as  having  been  its 
m^bers.  Trottier  alone  contests,  and  alleges  that  he  is 
not  liable  fer  t<te  general  liftMlitleH  of  the  buaiao«,  ooujug 
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pmodiU  which  the  partneirfup  begin,  md  eid.    IfiT^ 
Mm  rtatement  be  made  io  the  certificate  .lUK  ^ 

|n.»e.ted  i.  the  P«.»e„hip  J^attbl^S 

.    .    v^*  ^'  *^ii.)    Trottier  was  admittMl  tn  tu^ 

9L-Sthf;.r^---srthS3 

iaqnelTe  «oci6t6  commeiice  ce  jourd'liui,  et  est  contraS 
t6e  pour  uu  temps  iAdfifini."  ««contrac.     _ 

is  ^1l^**!?lf  ^*'  *'  *^"  ^**^  ^f  *^*'  ^rtificate.  wMoh  • 
8  tte  date  of  the  partnership,  Trottier  had  not  brought 
in  htt  capital,  his  final  receipt  thei^for  b^ing  onlydaf^ 
on  the  8l8t  of  December  following.  ^   ^     *^ 

imS^H^'  *^*?f  ;!^^I«e»t»tement.  whethermadd 
madvertently  or  not?  Acco«ding  to  Art.  1872,thesMdal 

ortlSL'^tr*^**"**  -  c-hpayments  a  ^p^fi^^ 
or  capital  to  the  common  stock,  and  by  Art  IStY  already 

C!!f  l?i  ^^  "^^t^n^^nf  m  thft  cftrfifioato  dopii ves  him  of 
aw  priTueffes.  and  AAnirArf.  hin^  ;«* , 
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H«  »^^ln         "•^*"U'Biij'j«-mff  fiwmncate  deprives  him  6t 
^  Priyilege.,  and  converts  him  into  a  general^^^ 
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The  general  rule  of  the  law  htthat  each  partner  is  to  con- 
tribn^e  *.  ,olido  for  it«  debt.;    Thi.  rule  is  only  relaxed  to 
the  rigid  extent  of  the  condition,  of,  and  within  the  limi- 
taUon.  preacribed  by  exceptional  laws.     A  special  partner 
who  violates  or  ignores  the  special  provisions  attached  to 
Ws  privilege  does.so  at  hig  ^ril.    Existing  since  16T8  in 
France,  the  law  relating  to  partnerships  en  commandite 
was  transplanted  to  Louisiana,  thence  spread  over  the 
several  States,  was    intlXKluced  into  Ontario,    and    its 
statute  was,  later  on,  re-enacted  for  this  province     We 
need  not  look  for  English  prece^dents,  since  the  law  of 
iingland  does  not  admit  of  Wate  partnerships  for  trade 
with  a  limited  responsibility  of  one  or  more  partners 
toward  the  public.  Both  in  the  States  and  here,  the  essen- 
tial principles  ^f  this  form  of  pafftiership  are  taken  from 
the  French  commercial  code,  and  the  jurisprudence  has 
been  the  same  everywhere  in  the  way  of  holding  the 
special  partner  to  a  strict  observance  of  the  law. 

In  Pierce  y.Bnmtr^Ml'sn,  91,  it  was  held  that  the 
•ctual  cash  paymeiit  qimt  be  made  prior  to  publication 
oiVtM  certificate^  an<li|#ot  complied  with  by  delivery  of 
promissory  notes:  li  is  not  necessary,  laid  down  the 
Court,  for  the  creditor  to  prove  that  he  has  suffered  any 
jpecial  loss,  or  that  the  special  partner  has  been  guilty  of 

In  WhiUemore  v.  MacUimneU  et  al.,  6  U.  0.  0.  P.  647,  it 
was  held,  under  provislanis  similar  to  ours,  that  when  a 
speciid  partner  paid  his  f^  by  biUs  of  exchange,  instead 
of  cash,  he  became  liabki  fbr  the  debts  of  the  firm.      ^       . 

In  IW  V.  il6e«*^,  i5^.  T.  148,  the  partnirihii^ 
was  to  begin  on  the  Ui  Jati.,  1871.  A.  gave  his  cheques, 
which  were  paid  on  the  2nd.  The  Court  held  that  the 
certificate  was  false  in  declaring  that  the  sum  contributed 
^  had  actnal4y  and  in  good  faith  been  paid  in  cash ; "  that 
neither  good  faith  nor  honest  intention,  nor  tiie  considera- 
ti*n  that  no  iiyury  resulted  to  any  creditor,  could  remedy 
th^  dofiBct,  and  that  A.  had  become  a  general  partner.  A 
Uk»  doctrine  is  asserted  ist  Lineweaver  y.  Siagle,  64  Am. 
Bap.  W5,  where  a  number  of  cases  may  h«  fn^H  nitd. 


.**\ 


i.4 


.,ftg..^,^_-. 


^^ 


■■"If'. 


ft-HBtrpiMOB  ootnpp. 

It  may  U  Mid  that  Trottier  fulfilled  the  term,  of  1.1.  tm. 

contract  with  hi.  partners.    Bnt  with  thk  th«  ^Ki?  u  J^ 

nothing  to  do.    It  is  entitled  to  Z^^^n  Z"^^:^  ^Sl 

declaration,  and  this  is  not  nromissorv  bnt  «JS  7  ^^ 

«™  not  to  ,epl„,  ,h.  I.W  with  .  di«,«ti6n  oT^Jj, 
Md  I  have  to  hold  that  Troltiw  made  a  blu  -...?! ' 
declaring  that  he  h«i  b»„ght  To^Vo^  "a ^t^Tw^ 
.    by  the  law  mean,  a  caah  payment-and  that  k.   l.  T^     " 
bocame  liable  «  «,/ito.  '     '»-•»<'*'»«  1»  U>ereby 

In  atill  another  reapect-were  thia  net  .nfflcieiitl.1  ' 
hare  to  think  the  certiBcato  wa.  faUl  to  hi.  prirt  W    ft 
dec  la™  u,.t  the  partnerahip  wa.  oonatitnted  folr^nd 

which  the  partnerahip  commence,  and  that  of  itaSnT 
t.on.  and  a  form  i..  provided  by  the  Statute,  0  Tut    . 

»??!         fT*""™  ""•  ""  depend  upon  the  daily  cwriw        ' 
'l^:Xt    ^''»' "«"--' "^-tatipnlatJirX 
Deloison's  SocifitSs  Conimerciales.  p.  267.  says  that  wifi. 
out  ,.gi,tration  all  are  reputed  equiastCVsn^p^; 
to^  the  contrary.    The  nullity  resulting  by  the  <^eTZ 
between  the  partners,  they  cannot  plJkas^W 
partners.    Thus:  Dolez-Btude  snr  I,,  iuJiItT  ^^ 
mandite.  declares,  p.^52:   "M^g^^^cette^ffiltt  nTs' 

ffussi  bien  dans  I'hypothAse  d'une  simple  inexaotit^^ 

ou  irregularity  commisedansrextraitquSda^oX^^^^^^ 
•>noetotaledepublicit6."  .  T?/'         v 

Troubat,  on  limited  partnershiiM  AtrLt^  an  'In.     ., 
celebrated  ««,  of th.  KLtoe'utoMS^'ef?'  **< 
«!.«»  to  which  FierU  -^rUaSSfy^'!^ 

Bcnbed  terms  and  forms  according  to  the  siAtn^  fk-i^  • 

no  doubt  but  that  the  speoial  JZl^J^ .^t^..!^ 

/leditun  ttf  idl  the  deb^ofthe^      ^""^  ^""'  *° 
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I  hold,  therefore,  in. respect  of  this  point  as  well,  that 
Trottier  violated  the  law  under  which  he  wished  to  find 
protection.  Ho  mast  therefore  be  condemned  as  being  in 
law  a  general  partner. 

The  judgment  is  as  foUdws  :— 

."The  Court,  etc. " 

"  Seeing  plaintiffs  arb  oreditprf  of  the  firjn  of  Frfchette 
&  Oie.,  and  seek  a  judgment  against  defendants  as  having 
been  its  members ; 

"Seeing  that  Trottier  alone  contests,  and  alleges  that  he 
*•  *»«*  l»»We  for  the  general  liabilities  of  the  business,  be- 
cause he  was  only. a  limited- partner  to  the  extent  of 
♦1,000;, 

Seeing  that  plaintiffs  answer  that  Trottier  is  not  en- 
titled to  the  bepefit  claimed,  because  no  proper  certificate 
of  the  partnership  as  required  by  law  was  filed,  that  the 
one  deposited  contained  false  statements,  that  noncapital 
as  therein  alleged  was  contributed  by  Trottier;  _ 

"  Considering  that  persons  contracting  limited  partner 
ships  are  bound  to  make  and  severally  sign  a  certificate 
containing  among  other  things  the  amount  of  capital  stock  j- 
contnbuted  by  each  si>ecial  partner,  and  thft  dates  at 
which  the  partnership  begins  and  ends  (Art.  18t6,  0.  C,)^  . 

"Considering  that  if  any  false  statement  be  made  in 
the  certificate,  all  the  persons  interested  in  the  partner- 
ship are  liable  for  its  obligations  in  the  eame  manner  as 
ordinary  partners  under  «  collective  name  (Art.  1877, 0  0.)- 
"Considering  that  def.^dtot  Augustin  Trottier  wai 
aii^itted  to  the  then  existing  firm  of  Frechette  &  Oie..  on 
thA  80th  of  October,  1884,  that>  the  registered  certifioate, 
wjtch^is  of  like  date,  declares  "  ces  deux  demiers  (Liboire 
-ft  Augiistm  Trottier)  ayant  api^ortfi  chacun  una  somme 
de  11,000  an  fondi  social  de  la  dite  8ooi6t6,  laquelle 
'^  80Cii6t6  commence  ce  jourd'hui,"  whereas  at  said  date,^r 
even,  so  far.a«,Wppear8,  at  the  date  of  the  lagistration  on 
iho  10th  of  November  following,  no  inolk  iim  had  beei 
biwight  into  »h^  firm ;  *        *     ■  > 

"Con«derin9,that  tAecontributions  of  the  special  part- 
ners  ipaxjst  Wpx  cash  (Art.  1872,  0.  C.^  • 
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•' OoMidering  that  said  certificate  does  not  oonUin  the 
periods  at  which  said  partnership  yftm  tp  begin  and  end. 

"atuts'oVfiO :'"  ''™  ^"'^''''  '^  **^*  Consolidated 
"Considering, that  the  general  role  of*  the  law  u  Us 
solidarity  of  partners  is  only  relaxed  to  the  rigid  extent 
of.  and  within  the  limilations  prescribed  by  the  special 
laws  enacted  as  to  partnership  en  eommoMdUe- 

"  Considering  that  a  special  partner  is  bound  to  conform 
to  all  the  requirements  of,  and  forms  required  by  said 
special  laws ;  ' 

"  Considering  that  said  certificate  contains  a  false  state- 
ment  and  is  moreover  insufficient,  illegal  and  not  in 
accord,  or  substantial  accord,  with  the  form  in  such  case 
"i  fu?^  provided  (C.  S.  C.  chheO.  s.  6.  and  E.  S.  6640).  . 
and  that  defendant  A.  Trottieytath  become  liable  for  the 
obligations  of  said  firm  in  thisame  manner  as  ordinary 
partners  under  a  collective  naitie  ;■ 

"Considering  that  plaintiffs  have  proved  the  alleira. 
tions  of  their  declaration  and  answer ;  ^ 

"Doth  condemn  the  said  defendant  A.  Trottier  joihtlv  ' 
«id  severally  with  the  other  defendants,  Frechette  and 
Brunelle.  already  condemned  by  judgment  rendered  in 
this  cause  ex  parte  on  the  8th  of  January  last  past,  to  oav 
to  plaintiffs  the  sum  of  1468.46  due  and  composed  a.  fol- 
±r,l'J1^  «/.^H  with  interest  on  the  «Jd  sum  of 
•468.45  from  service  of  process,  and  costs  of  suit  ttairaitt 

^*AW7*r-^        ,  Judgment  for  plaintiffs. 

Archtbald  McGoun,  Jr.,  attorney  for  plaintiffs 
^«^Aie  H.  Godin,  attorney  for  defendant  Trottier 
Brunel'le   '^''*'  *"**^'*^^  ^^'^  defendants  Frfichette  and 
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(In  Bbvisw.]  » 


Duownbt?  It,l|8», 
Gij^  WuRTijJi,  Tait,  JJ.        *  i 
TUB   KABTKBN   TCmtiSUIFS   BANK  r.   PARENT. 


HART  y.  PARENT. 


] 


Capiat — Secretion — Ditappearance\of  a$$ett. 


HlM>  (■fflnning  Ui«dMi*ion  of  IIhookb,  J.) :— Thftt  4  dabtd,  mhJm^ii^lfSt' 
1880,  prapared  Mtd  taniiah«l  to  hii  prinoipni  er«dltoM'^#iiUil«d 
•Utem«ot  of  hU  (kflaira, •hewing  »  •urpliM of  apwulkiaf  tlSiOOQ,  Mid  * 
who  ■ubMquentljr,  In  October  of  th«  Mune  yMrl  mwla  an  •bandoo- 
nuiit  of  bjs  propsriy,  with  •  >t«UuiM>ni  ahowina  «  daflcii  of  t20/(00, 
$od  ^ho  UX\»^,  at  »  maatingof  hia  cradltoni,  t<[  give  ■  Mtiafactory 
*  •xplMMtlon  M  to  tha  diacropancy,  may  be  akraaled  on  oapto*  for 
aeoratlon,  and  he  la  bound  to  give  reaaonabla  ezblanaUon  aa  to  the 
diflbienoe  exhibited  by  the  atatementa,  (klllag  *nloh,  hia  petition  for 
diadiarta  will  be  rajected. 

The  inscitt^on  in  Review  wu  by  the  defendant,  in 
two  oaae8,^J8mmenoed  by  eapioM,  from  judgments  of  the 
Superior  Oourt«^  St.  Francis  (Brooks,  J.),  Nqy.  8, 1889. 

Bbookb,  J.  (in  Superior  Oourt) : — 
•    These  are  two  actions  involving  the  name  questions. 

Plaintiffs  commenced  action  by  oop^i,  under  which 
defendant  wss  arrested.  The  sotion  of  the  Eastern 
Townships  Bank  is  for  $6,864.14,  founded  upon  four 
promissbry  notes,  dated  respectively,  Viotoriaville,  May 
Ist,  Turgeon  to  Sampson,  payable  at  Bank  of  Jacques 
Oartier,  in  five  months,  for  4Mitt|tol!t*ftpond  note,  dated  ^ 
Jnne  1st,  B||jU  &  Oo..  to  deS^HULyable. Jj^nr'^  "^ 
1^6nth%  12,000;  third,  dated  if/g/fSm^^-  HafTStlo., 
payable  in  three  months,  1 1,860 ;  and  fourth,  Turgeon  to 
defendant,  two  monthp,  dated  August  81st,  |1>000, 
amounting  to  |5,864.  Hart  r.laims  on  jpiomiMory.  notes 
for  120,618.61 

naipiiiffs.  the  Eastern  Townships  Bank,  by  affidavit  ol  ~ 
theii^quuiager,  swear  that  since  the  creation  <^  the  debt,  ' 
defe^lpiit  has  secreted  and  made  away  with  his  property 
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•nd  6«iHTt«,  and  {.  .«^etinflr  •nd  fti«king  .w.y  with  hH  '-^ 
property  and  ottMctn,  with  mtent  to  dofwnd  plaintiff*  i»  r^r  r- 
j«rti<^«lar  and  hi.  or«ditor.  i^  general.  A  c,v^  j«ne<l.  ' 
and  d«fend»«t  i.  now  incmrcw-atcd  under  it,  a«  w«ll  a«  ^ 
under  a  aimilar  writ,  iaaaed  at  th«  iu.t.nce  of  tl»e  plaintiff 
m  the  other  <;aa«,  Thomaa  Ifart.       .  # 

On  the  i:,th  CX'toher.  he  presented  p«,titioB.  foTl*C«i 
torn  arre,t,  denying*  aeoretion.  and  admitting  indebtiMl- 
neaa.      Keapondenta  an«ww  generally,    re-affirming  th«  . 
itatmn.nta  of  the  affidavit  upon  which  the  a^na,  iwa^L  ^ 

month.,  petitioner  ha.  aecreted  and  i.  «,H,reti«ir  hi. 
property  and  effect.,  ainounting  to  upward,  of  IsS.ooO.  " 
That  on  the  at  Apnl.  1889.  he  owned  property.  acc<mUng 
to  hii  own  ntatemmt,  amounting  to  upward,  of  i7».678. 
owing  •58.800..  and  ;^eaving  a  clear  .urplu.  of  JlS^gS 
That  with.n  ten  day.,  petitioner  ha.  miwle  a  .tatement^by 

iJu        !,  ^l"^  ^  ^"^  •"■«'^«»*'  off-""?  260.  on  thl 
dollar,  and  .howi^  »  deficiency  of  #20.600.  which.  add«d 
to  the  anrplu.  reprewnted  to  be  owned  by  him  in  Anrffl 
make,  upward,  of  |86.000,  ^kich  he  ha.  made  away  with 
within  aeveu  month..  . 

Petitioner  replie.  to  thi..  it  i.  not  true  ;  he  had  no  .uch 
property,  and  made  no  .uch  statement  in  April  •  th4t 
whatever  .tatement  he  then  made  Wa.  erroneoui  and 

I^^nT^Vu '*'*.***]'•  °°'*"*"  '*^»'*»«  made  .uch  a.Ute- 

r.^''^^'?'^*^^*^'''""  '""«^  in  plaintiff.' .pecial 
ansvi^er,  aiid  he  ha.  not  .ecreted  hi.  property. 

TTpon  this,  the  partie.  w6nt  to  proof    Petitioner  e«. 
amined  three  witnewe..  Edward  Pruneau  and  A.  Lepage 
bark  m^urer..  who  were  employed  by  delendant  pSl^ 
tioner-Lepago  at  Warwick.  Ly.ter  at  Hall'.  Siding  and  ' 

l^.wt-A         ^f""**'*  *'  D«»ville,  Watkin.' Mill,  and 
Hail .  Siding,  who  .ay  that,  .o  far  a.  they  know,  there 

roThi^nV^'^*^"     ^"^  ^'"*'*^ '™  examined,  butproved 

an?T*°^*^  t^*"  ^^^SeTd^ndS;  Baii;!^ 
and  Bonneville,  the  in.uwnc*  agent,  and  they  e.tabliiOi 
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theii'e  ^ots^  lit  April,  1889,  somewhere  between  the  1st 
and  ihe  15th,^petitioner,  at  the  request  of  the  said  Thomas 
Hart,  who  was  a  director  of  the  Eastern  Townships  Bank, 
and  who  had  endorsed  for  them  t<i>  the  extent  of  some 
480,000,  went  to  the  bank  at  Richmond,  and  presented  a 
statement  of  his  affairs,  in  which  he  represented  that  he 
had  and  owned  a  surplus  of  over  |16,000,  repcesenting 
his  real  estate  at  $8,850,  and  as  having  10,5(Mi^rds  of 
bark  in  different  localities,  at  |6.50  per  cord,  making 
|57,'75p,  ezpebses  connected  with  bark,  |1,041,  cash  in 
bank,  $8,282.31,  and  open  accounts,  |8,200 — in  all' 
making  |'78,5'73.81.,  He  represcuitld  his  debts  then  as 
being  $58,800,  leaving  a  surplus  of  |15J278.  That  on  the 
9th  of  October  he  made  a  statement  to  his  creditors  in 
Montreal,  in  \(rhich  he  claimed  that  he  was  owing  $52,- 
8*75,  and  had  in  propertj^  only  $31,500:  that  is,  in  sir 
months  l^s  debts  had"  diminished  $6,000  and  his  assets 
$42,000  ;  and  he  offered  25c.  on  the  dollar  as  a  settlement. 
When  questioned  closely  by  plaintiffs  as  to  the  dis- 
crepancy, a  paper,  respondent's  exhibit  B,  was  produced  by 
him,  showing  amount  of  $40,970,  bad  debts  and  money 
paid  out  since  in  business,  to  wit : — 


Gagnon, 

Plamondon, 

Daigneault, 


i  2,000 

2,000 

10,000 


loss.    In  fact  this  was  in  l888r-^ 
This  was  for  bark  sold  in  1888. 
That  Daigneault  had  had  no  busi- 
ness transactions  with  him  since 
Feby.,  1889,  when  petitioner  took 
his  note  for  .$4,000. 


Interest  ac. 

for  last  8 

# 

■years 

'7,970 

Morin, 

1,000 

Wood, 


1^00 


Thib  was  for  bark  sold  in  March, 

1886. 
This  was  for  bark  sold  in  1886. 


Fd,T.  Hurt,      B,g00    This  was  paid  in  f887; 


^ 
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.L.a!«l  ^USt-aS-.,  ifiJlSii  Kxiiii. 


Family  and 

travelling 

expenses,  ^jSOO 
Salaries  6,000 

Insiirance,         1,000 


( 


140,970 


All  of  whioh  (except  proportion  for 
six  months  for  travelling  ex- 
penses, salaries  and  i^snranoe) 
was  expended  prior  to  April, 
-4889,  which  Jufo-portion  for  six 
months,  taking  the  five  years  he 
had  been  in  business,  would  be 
♦1,460,  instead  of  114,600.      ^ 


By   presenting  this   statement    at   the   meeting   of 

creditors  thepetitionerrecognizedhisliability  to  account 
but  failed  to  do  so  satisfactorily. 

Petitioner  then  put  in  evidencein  rebuttal,  by  whichhe 
proves  that  he  had  not  the  quantity  of  bark  meutioned  in 
his  statement.    There  was  shown  to  be  a  deficit  of  1760 
;  cords  orthereabouts.    That  he  paid  in  AUgust  last ^10,000 
to  Tlm^as  Hart.    That  he  paid  or  renewed  sundry  notes 
and  claims,  and  petf^ioner  produces  notes  to  the  Eastern 
Townships  Bank,  which  had  been  signed  by  him  and 
Nicholson  to  the  amount  of  |7,200 ;  notes  to  Hall  &  Co 
to  the  amount  of  |10.200 ;  G.  B.  Hall  &  Co..  |8,000 ;  and 
plairiiiffs.  12,000;  and  there  is  no  doubt  but  that  large 
sums  were  paid  to  certain  creditors,' but  while  no  bark 

r*?  .w^i*  *""  *^'  ^''*^'''''*'  "'^^  ^  ^"^^  ^^^'^"ty  sold,  we 
tnd  that  these  payments  have  not  diminished  the  liabili- 
ties,  except,  according  to  his  Own  statement,  by  the  sum 
ot  $6,000.  According  to  petitioner's  statement,  furnished 
in  this  cause  by  his  attorneys,  he  Ijas  had  since,  in  April 
m  cash  127,880,  proceeds  of  5,060  cords  of  bark,  at  $6  60 
per  cord.  Amount  in  Eastern  Townships  Bank,  |3  232 
open  accounts,  18.200,  making  |84,262.  Has  paid,  though 

*«■  Jf''^^*  *^  •'^^^'  **^*  **"*  «^««  ^  °^««1*  ««  he  did,  less 
fO,000. 

How  was  this  indebtedness  created,  and  what  is  there  '*^ 
o  rgresent  it,.and^  is  the  petitioner  called  upon,  unde»^^^ 
-the  cironmstaumjaof  the  case,  to  acwunf  for  his  affairS^^ 
As  to  the  question  of  accounting,  the  plaintiffs  commenced 
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action  by  aflSidavit  for  capiaa,  alleging  secretion.  A  |>eti- 
tion  was  then  filed,  denying  the  allegations  of  the 
affidavit.  Under  Art,  819,  0.  C.  P.,  it  was  incumbent  upon 
petitioner  to>  show  that  the  essential  allegations,  of  ^he 
affidavit  were  untrue. 

How  does  he  do  this?  By  bringing  two  of  his 
employes,  who  simply  speak  as  to  the  bark  and  furni^ 
ture  (for  these  were  the  only  movables  he  had),  and  who 
say  that  the  petitioner  was  not,  to  their  knowledge,  secre- 
ting. But  in  answer  to  the  petition,  plaintiffs  declare 
this  :  Ton,  petitioner,  in  April  last,  made  a  statement  by 
which  you  declare,d  that  you  had  a  surplus  of  $15,000. 
In  October,  six  months  after,  yon  say  you  are  insolj 
with  a  deficit  of  $20,000.  Tour  debts  have  dimM 
16,000,  and  yqnr  assets  have  diminished  |40.00(^:^i^||£^iK 
a  cause  for  alleging  secretion,  unless  you  explaifi.  /^Peti- 
tioner says,  the  April  statement  Was  incorrect,  -and 
attempts  to  show  it.  He  succeeds  to  a  certain  extent,  but 
giving  him  the  benefit  of  all  he  .claims,  fails  so  far  as 
117,000.  Is  he  now,  being  an  insolvent,  and  offering  25c. 
on  the,  dollar,  bound  to"^  make  some  reasonable  showing  as 
to  how  this  came  to  be  ? 

1  find  a  decision  rendered  in  the  Court  of  Appeal,  Sep- 
tember 20„  1875  (Bamsay  Appeal  Gases,  107),  Downey  Sf 
Winning  et  al.  "  A  cafna$  against  an  ogsolyent  may  be 
"maintained  for  secreting  his  propetfy^  and  this  charge 
"  will  be  sustained  by  evidence  to  show  that  large  sums, 
'*  sufficient  to  account  for  the  insolvency,  have  been  made 
"away  with,  and  not  accounted  far."     ^^    ^^    _^-^--^  , 

Nowin  this  case,  petitioner  has  said,  I  have  so  much, 
and  owie  so  much  in  April,  and  in  October  the  same  thing, 
except  that  between  these  dates,  there  is  a  deficiency  of 
$35,000,  that  is,  according  to  his  own  figures.  There  was 
so  nluch  which  has  disappeared  irom  his  estate.  Is  he 
not  bound  to  show  us  how  this  has  occurred  ?  Plaintiffs 
say,  you  have  secreted  so  muchj  and  you  have  in  sonle 
way,  that  must  -be  held  to  be  illegal  secretion,  j>nt sjit 
beyond^the  reach  of  your  creditors,  or.^as^hief  Justice 
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"  is  secreting  in  the  eye  of  the  law  when  a  debtor,  unable 
"  to  mdet  his  liabilities,  fraudulently  puts  his  property,  or 
"any  appreciable  portion,  of  it,  beyond  the  reach  of  his 
"creditors."  I 

Now,  in  April,  petitioner  admittedly  made  a  false  state- 
ment. He  says  so  himself.  He  ^jb,  "  I  haye  so  much, 
and  I  owe  so  much."  In  Octobeir  he  made  a  different 
statement,  showing  $26,000  less.  What  made  the  differ- 
ence  ?  When  called  upon,  he  produces  exhibit  B,  all  of 
which,  except  what  I  have  referred  to,  |1,460  at  most, 
was  long  prior  to  April.  1889.  He  attempts  to  account 
for  the  diffel^nce.  He  fails  except  as  to  about  one-half. 
He  is  not  here  for  obtaining  moneyunder  false  pretences, 
and  as  his  own  evidence  as  to  what  he  had  and  what  he 
has  is  the  best  evidence  attainable,  I  think  it  throws  upon 
him  the  burden  of  proof  as  to  what  he  has  done  with  the 
large  sum  of  #17,000.  which  he  has  entirely  failed  to  do. 

He  produces  his  books  and  they  show  nothing.  They 
throw  no  light  whatever  upon  the  matter.  AH  the  cir- 
cumstances of  the  case  must  be  considered,  and  it  resolves 
itself  into  this,  according  to  his  own  showing :  Petitioner 
had  so  much ;  ij^  hw  disappeared  ;  it  is  beyond  the  reach 
of  his  creditorsf  iind  he  does  not  account  for  it. 

I  think  the  whole  case  most  clearly  shows  a  cause  for 
issuing  a  capias,  from  which  he  could  easily  have  released 
himself  by  explaining' the  disappearance.  But  no,  he 
says,  "  I  will  not  explainrand  you  must  show  a  particu- 
lar case  of  secrqtion."  If  this  were  law,  creditors  would 
be  more  in  the  power  of  debtors  than  ever.  Arrested 
under  our  Abandonment  Act,  he  can  obtain  his  release  by 
complying  with  Art.  798,  C.  C.  P.  It  is  possible  that 
under.  Art.  799_^more  proof  may  be  required  than  on  the 
petition  to  quasl^^ayw^.  That,  however,  is  to  be  consid- 
ered hiereafter.  ' 

Petitions  rejected  with  costs!  ,, 

The  above  judgment  was  uiianimously  confirmed  in 
Review.  ^ 

Pami^on  ^  Midvetm  for  petitioner.  w 

HdU,  White  Sr  Gate  for  respondents. 
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^^  *  1  Jipril  80, 1889. 

n 

Coram  Johnson,  Lobanobr,  Wubtele,  J  J. 

PRENTICE  V.  STEELE.  ' 

Avoidance  of  contract  made  in  fraud  of  creditors — C?.  C.  Arts. 
1082,  lOSi^- Assignment  of  Itfe  insurance  hy  a  person 
notoriously  iusolvent— Rights  <tf  creditors. 


Hiu> :— (AflBrmiiig  the  decision  of  Davimom,  i,  M.  L.  R,  4  a  C.  819), 
1.  That,  the  amigmnent  o£  a  policy,  of  life  iiulurance  is  governed  by 

the  law  of  the'l^ace  where  the  anignment  is  made,  and  not  of  the 
place  where  the  pG^ic^  was  issued,  or  wfiere  it  is  payable. 

2.  Where  a  person  notoriously  insolvent  Iransfers  a  policy  of  life  in- 
surance to  a  creditor  as  collateral  security  for  a  pre-existing  debt, 
and  the  amoui^t  of  the  insurance  is  received  by  -such  creditor  after 
the  death  of  the  assignor,  any  other  creditor  may  bring  ad  action  in 
his  own  name  against  such  assignee,  to'fwt  aside  the  assignment,  and 

.  .  compel  him  to  pay  the  money  into  CojarTfor  distribution  among  the 
creditors  generally. 

Insobiption  by  the  defendant,  in  Eeview  of  a  judg- 
ment of  the  Superior  Court,  Montreal  (Davidson,  J.), 
maintaining  the  plaintiff's  action.  T^e  judgment  of  the 
Court  below  is  fully  reported  in  M.  L.  B.,  4  S.  C.  819 
—323.  /        , 

The  defendant's  counsel  contended  as  follows  :— 
There  was  no  obligation  on  the  part  of  Rice  to  insure 
his  life  for  the  benefit  of  his  creditors.  Any  creditor, 
however,  could  have  insured  Rice's  life  to  secure  his 
.individual  debt,  and  supposing  that  the  plaintiff  had 
effected  subh  insurance.  Rice's  creditors  might,  if  the 
plaintiff's  pretention  were  to  be  upheld,  have  likewise 
taken  an  action  against  the  plaintiff. 

Under  our  law  a  person  may  insure  his  life  for  the 
benefit  of  his  wife  or  children,  and  it  is  only  in  the 
event  of  the  premiulms  of  such  insurance  being  paid  in 
.  fraud  <of  oreditor8,^at  such  creditors  have,  the  right  td 
recover  such  premiums,  but  not  the  insurance.  A  similar 
provision  exists  in  Ontario,  ch.  186,  R.  S. 


.4^ 
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,^ad  Rice  effe^ed  an  insunuice  upon  his  life,  «bd  then 
d^ransfenred  such  insurance  to  any  creditor,  and  within  a 
short  time  of  doing  this  become  insolvent,  the  case  would 
have  been  entirely  different.  But  he  had  been  insolvent 
for  months,  the  debt  of  the  defendant  was  coiitinuinir: 
and  he  was  receiving  from  the  defendant  board  and 
lodging  for  himself  and  his  wife. 


\ 


mitt^^w  P^"**'^  ^'^^PO'^dent  in  Review)  it  was  sub- 

1  Ji"^  ^i*!nif  ^.T'  ^"  '^^'''"^  specially  on  articles  1082. 
1086  and  1086  of  the  Civil  Code. 

.^^^^^l^y^"  ^"*'"'*'*'  **^^^»  the  most  favorable 
ZZ  ''W?!^^''^  "  ?«"""«.  that  w.  that  it  is  an  onerous 
contract,  the  consideration  given  being  a  past  due  debt, 
made  by  an  insolvent  debtor  in  favor  of  a  creditor  know' 
mg  his  insolvency,  clearly  falls  under  the  terms  of  the 

tt?t?  t  ;  *  ^^'  "«***  "^  ^^«'«  ^"^tors,  to  compel 
the  defendimt  to  restore  to  Rice's  estate  the  suni  of  $2,000 

T^«t.  K  'lu"^"''**'^  '^^^"^  ^~°»  it,  is  undoubted. 
The  French  authors  cited  under  the  articles  of  our  Code 
are  emphatic  m  support  of  this  pretension. 

<liL  *^^1*.^'*..^*''^  ^"^  *  large  number  of  case* 
dealing  with  the  disposition  of  an  insurance  on  the  life 
of  an  msolvent,and  upholding  the  principle  for  which 
we  contend,  viz.,that  the  moment  the  insuraice-is  effected 
It  becomes  a  part  of  the  insolvent's  estate  and  is  the  com- 
mon  pledge  of  all  his  creditors.  "ecom 

Johnson,  J.:— 

^  The  judgment  of  the  Court  below  noW  before  us  c^ 
demned  %  defendant  to  pay  into  the  hands  of  theofficer 
of  tlieCourt  #1 760.  with  interest,  for  distribution  among 

Lr  W  ^^  1  ?'  ^"^  ^'^*''  ^  ^^'  ^^»<>'  i*^  Ws  lifo! 
t  iTk  !^  1  **^  *"  msuAmoe  on  his  own  life  for  $8,000. 
and  had  afterwards  assigned  the  poUcy  to  his  son-inW 
the  defendant  in  alleged  security  of  a  past  due  debj^ 
After  Rice's  death,  the  defendant  had  accepted  from  th^ 
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inanrere  #2,000  in  settlemeut  of  his  qlaim ;  and  the  plain- 
tiffi  a  judgment  creditor  of  Bice,  long  before  the  assign- 
ment,  alleged  the  latter's  insolvency  to  the  knOMifl^dge  qf 
the  defendant  when  the  assignment  was  made,  and  also 
that  it  was  without  consideration  and  in  fraud  of  the 
creditors'  rights. 

The  plea  to  the  action  was  that  the  policy  had  been 
taken  at  the  defendant's  instance,  and  th'at  he  had  paid- 
the  premiums ;  that  it  had  been  assigned  as  collateral 
security,  in  good  faith  ;  that  the  law  of  New  York  gov- 
eri^ed  the  obligationsXof  the  parties  (the  contract  of  in: 
iS^u^ance  having  been  mkde  with  a  li«w  York  company), 
and  that  thet  defendant  n^d  to  pay  the  funeral  and  ^n^e 
other  expenses  for  Bice. 

The  judgment  held  that  the  law  of  the  pla^e  Vhere 
the  assignment  was  made  Was  to  prevail  f  that  it  had 
been  niade,  not  for  value  received  at  the  time,  but  a^  col* 
lateral  security  for  a  debt  loiag  past  due  ;  that  Bice  was 
notoriously  insolvent  at  the  time,  and  the  defendant  well 
knew  it ;  a,jiid  that  it  was  in  fraud  of  Bice's  creditors.  It 
also  allowed  the  funeral  and  lapt  sickness  expenses  to  be 
deducted  from  the  |2»o5o  receified  byrthe  defendant,  and 
ordered  the  balance  to  go  to  the  creditors  in  the  way  I 
have  mentioned.  ," 

The  inscribing  party  now  urges  that  there  ^as.  no 
fraud  in  the  assignment,  and  he  argues  that  if  Bice  had 
wished  to  defraud  his  creditors,  he  had  an. easy  way  of' 
doing  it  by  simply  assigning  the  policy  .to  his  daughter 
under  the  statute,  which  would  have  been  unassailable. 
But  this  is  not  a  question  of  individual  intent  as  a  fact ; 
it  is  a  mere  question  of  law.  Gould  Bice,  insolvehf  as 
•he  was  to  the  knowledge  of  the  defendant,  and  his  debtor, 
as  well  as  the  debtor  of  the  plaintiff,  assign  to  him,  lie- 
yerthelesB,  what  might  otherwise  have  been  eventually 
an  asset  of  the  estate,  without  violation  of  his  creditors' 
rights  under  the  law  (Arts.  1085  and  1086,  0.  0.)  i  We 
^r.e  unanimously  of  opinion  to  sustain'  the  judgment,  and 
to  hold  that  this  policy  was  an  ass^t  of  Bice's  estate ;  and 
was  assigned  contn^  to  law;  and  the  prpceeds  of  it, 


■/■   ■ 


upon  which  the  insurer  and  i  he  assignee  agreed, 
to  the  creditors.  i 

tr  ,^       ^  ^  Judgment  connrme^. 

HoUon,  MeCorktU  ^  Oughtred,  attorneys  for  plaintlflfJ 
Carter  Sf  Ooldatein,  attorneys  for  defenaant. 
(J.  K.) 
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January  12,  1880. 
0»'am  JoBH^N,  J. 

^^^«S»?;^^^^^^  ^  ^^  COMPAaNIE  D'lJMm 
^^^MEEIB  ET  DE  PUBLICATION  DU  OANAeIa. 

Liba-P^^  of  justification-Truth  of  matters  alleged 
N\^  pensation  of  wrongs.' 

^^u^y\  '■'**  *^?~  "^  partiid  preacriptidi^  to  »  action  of  daLiigw  for 
Mbel,  to  nfl^  deikiamble  on  the  ground  that  the  matten  sou  tht  to  be 

rri^'T  ^' ''•^ -^ '*•'»"  «'»be'.  bat toshow  aJimuJ:- 
that  being  matterV  fact,  and  not  of  law.  ^ 

--^  M^^^M^""*!!?,!  *"  ^/i^  °'  d«n.ge.  for  the  publictlon  of  a 
•^JThlL^^?^?:.  ^  *•  *™"^  "^  '^  •''«*^  "bel,  and  that  it 
WM  pablUhad  in  the  interest  of  the  public,  and  concerning,  matten 

fr«i    !"Jt'  ""1^  "'"•  •"'«•«"»  ifdulye.tabUshea«tltuS 
a  ii^fflcient  deftmoe  in  such  case. 

8.  The  defendant  ^ay  oppose  tp  a  demand  for  damages  for  W  or 

slander,  the  fact  that  the  pUintiff  on  his  p«t  libolleddelendanWd 

Uil£*I!  K  TT""^  **''^''  **>*"*  «"» •*»«"^  •»<»  defence  are 
SSE.^.  ^^  "imoltaoeons,  as  in  adiicussion  between  the 

edifersof  two  newspaper  in  the  columns  of  their  respeclive  joumato. 

The  action  was  by  a  member  of  the  Senate  of  Canada, 
and  e^tor  of  UEtendard,  a  daily  newspaper,  against  the 
P^WMbers  oiLeMclnde,  another  daily  paper. 

JOHNBiMf.'J.:^---'"   ■^.  ■  ■..,■    ""^K  V     -'v    ■ 

^    The  case  comes  up  on  law  issues.        ' '  ^ 

l^e  action  is  for  damages  lor  li>el,  against  ane>^spaper 
publisher.  The  libels  are  alleged  to  be  a  series  emending 
^ver  many  months.  I  will  summarize  the  deblaration, 
because  in  the  reasons  of  demurrer,  the  plaintiff  has  espe- 


'^ 


V  -^     T™^  »"(F  -5^^ 


fl  a.  V  .'"  f 


■'■r 


re  -:  • 


m 


HOMTRXAL  tiiW  ftVPOIITSi 


1  S'Iji 


/■ 


liP^ii 


yi^^ 


J! 


^e■     ^= 


m  I 


>- 


^ 


oially,  referred  to  the  terms  of  the  declaration,  which  he 
''^      had  no  right  to  do ;  but  I  am  unwilling  to  decline  any 
0i«^liwf'ri«^l,^j^  the  plaintiff  thinks  for  the  interests  of  his  case  to 
\impoae  on  me. 

[After  setting  out  at  length  all  the  allegations  of  libel, 
his  Honor  continued  as  follows:] 
The  plaintiff  alleges  in  all  this  a  determined  hatred 
V  and  malice,  particularly  in  the  person  of  Mr.  Vanasse, 
said  to  be  the  directeur  of  Le  Monde. 
The  action  was  served  on  the. 80th  August,  1888,  and 
-  on  the  16th  November  the  defendants  pleaded : 

1.  A  dtfmse  en  fait. 

2.  Prescription  of  one  year  against  the  uncles  mention- 
ed in  the  plea,  and  said  to  have  been  published  more 
than  a  year  before  action  brought. 

8.  A  plea  of  justification^ — the  articles  complained  of 
being  all  alleged  to  be  true  and  to  have  been  published 
in  the  public  interest,  and  of  and  concerning  a  public 
man,  a  senator  and  a  political  journalist. 

4.  Another  plea  of  justification,  alleging  that  the  plain- 
tiff had  been  actively  engaged  in  politics,  maintaining 
extreme  individual  opinion^,  and  treating  his  opponents 
•  with  the  bitterest  contempt. 

The  plea  then  goes  on  at  great  length,  and  in  detail,  to 
describe  his  public  career  and  public  acts,  and  professions 
of  opinion  on  political,  social  ai^d  religions  matters ;  his 
publication  of  a  pamphlet  signed  *  Castor ; '  his  project  of 
publishing  L'EtoUe  du  Maligi,  and  his  solicitation  of  aid 
firom  t^e  clergy  and  others  both  within  and  beyond  the 
country,  and  the  circular  of  Monseigneur  'Fabre  putting 
an  end  to  the  project ;  whereupon  the  plaintiff  set  up 
L'Etendard  instead  of  the  Morning  Star.  The  plea  then/ 
goes  on  to  give  the  prospectus  of  ^^  It  Etendtird,"  and 
allwes  that  the  stipulation  to  exempt  the  plant  of  the 
conqem  from  seizure  for  the  debts  of  those  concerned  in 
its  management,  was  inserted  to  protect  the  plaintiff, 
.  insolvent  at  that  tiine,  as  well  as  when  he  qualified  as 
senator.'.  ,^. ■■■■'■,.  •?'■  >^  -■''■"y  :[-■'' ■  ■■•'■-b-:--r-',^ 

The  ple»  then  proceeds  to  sigfiialize  and  point  out 


I^ations  of  libel, 
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number  of  inatances  of  conduct  and  public  utterance       "<^ 
by  the  plaintiff,  aa  tending  more  or  leas  to  prove  the      *»«" 
truth  of  the  main  accusations  conUined  in  the  libels  com-^"*'*"^»** 
plained  of,  in  respect  of  the  plaintiff's  attitude  towards 
the  clergy ;   instancing  what  he  wrote  about  M.  TAbbA 
Verreau,  and  about  his  having  been  to  the  fdlie$  bergires  • 
his  criticisms  about  the  origin  of  Laval  University ;  and 
what  he  said  about  the  Eev.  Our§  Labelle,  and  Dr. 

Howard,  the  "Loterie  Nationale,"  and  the  journal  OinWa 
Firmtfaii ;  and  in  fact  what  he  wrote  and  said  and  did 
about  almost  every  person  and  every  thing,  mentioned  in  -^ 

the  articles  of  Le  Monde,  including  His  Holiness  the  PopeL 
Oardinal  Taschereau,  Bishops  Fabre,  Tach6,  (travel,  La- 
fliche,  and  other  eminent  persons,  embraced  in  the  impu- 
tation of  disrespect  to  the  clergy ;  and  it  further  proceeds 
to  perform  the  same  office  of  pointing  out  in  detail  what 
^n  the  foundations  of  the  assertions  made  by  Le  Monde  in 
respect  of  political  matters ;  and  as  to  .the  affair  of  the 
"  folies  bergdres,"  and  the  misuse  of  funds  at  Nioolet,  the 
plea  alleges  that  the  plaintiff  owes  it  entirely  to  himself 
and  to  his  own  account  of  it  in  his  paper,  if  any  iniport- 
ance^  attaches  to  his  visit  to'  a  place  of  amuseinent ;  and 
that  he  has  not  given  a  correct  version  of  the  Nicolet 
affair."  -    ■  '     '    f 

.The  fifth  plea  is  one  of  eompentation  d'mfuret,  alleging      * 
grounds  of  complaint  against  the  plaintiff,  which  are  set 
up  operating  compensation. 

The  defendants  conclude  their  pleas  by  asking  for  a  jury 
atrial.    ■ ;  . .  ,    ^■ 

To  the  plea  of  partial  prescription  the  plwntiff  answers 
by  a  demurrer,  and  urges  as  gropuds  of  demurrer  that  ,n 

the  matters  sought  to  be  prescribed  were  advanced  in  the  '  *^ 

declaration,  not  as  substantive  charges  of  libel  committed 
by  the  defendant,  but  to  show  the  animus  actuating  L$ 
Monde  in  a  long  series  of  persecutions.  *  '■ 

The  de^ndants  reply,  by  what  they  call  an  answer  in 
law,  to  this  demurrer.  -.w--- 

the  defendants'  third  and  fourth  pleas  O'ustification) 
and  the  fifkh  plea  (compensation)  are  also  demuned  to. 
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TtMm  ^  ™"**  «*P«"»«  ™y  '^ifrtt  at  the  conftiBion  of  the 
riiwr'rK^""^^^^"  °^  pleading  in  this  cane.  First,  as  to  the. 
prescription.  The  plaintiffs  answer  which  he  treats  as 
raising  a  question  of  law,  does  nothing  of  the  kind ;  it 
only  says  that  the  intention  (which  is  fact,  not  law),  was, 
not  to  make  these  matters  to  which  proscription  is  pleaded 
charges  of  libel ;  bi^  merely  to  advance  them  as  evidence 
of  malice.  I  cannot  enter  into«th4t;  it  is  fact,  not  law, 
-  and  I  am  upon  a  demurrer  to  a  plea.  The  plea  says,  so 
Jind  80  in  the  declaration  is  prescribed,  i>ecau8e  it  occ^rred. 
more  than  a  year  bftbre  action.  I  must  take  that  are^ 
ment  merely,  and  assuming  it  for  tV"  purposes  of  the 
demurrer  to  be  fact^  I  must  apply  the  ijgv ;  and  fmust 
say  that  if  that  is  true,  the  thing8^ii|i»tioned  in  the 
plea  demurred  to  are  prescribed.  Again,  the  plaintiff 
argued  that  prescription  can  only  apply  fro\n  the  time  of 
his  knowledge  of  the  libels;  but  that  again  is  matter  of 
fact;  not  of  law. 

Therejare  fjhe  anpwer  to  the  demurrer  is  maintained, 
and  the  demurrer  to  the  l^al  prescription  pleaded  is 
dismissed  with  costs.         "w;. 

I  come,  secondly,  to.  the^pIidAtirs  demurrers  to  the 
two  pleas  of  justification. 

I  have  taken  the  trouble  to  jummarize<  t^°e  allegations 
of  the  declaration  in  deference  torth^xpre'ss  invitation 
contained.in  the  reasons  of  demurrer,  not  bectrase  I  was  in 
any  way  bound  to  do  so,  but  because  I  do  not  wish  to  reftieij 
attention  to  any  aspect  of  his  case  that  he  wishes  me  to 
notice.  He  referred  me  to  the  terms  of  his  declaration  to»8ee 
that  the  libels  complained  of  are  all  matters  affedlingpri  vate 
character.  But  these  4emurrer8  are  plaintifTs  demurrers 
to  defendants'  pleas^  an<l  all  I  have  got  to  do  is  to  look  at 
the  pleas,  and  see  whether  they  are  demurrable  on  the  face 
of  them.  The  state  of  the  record  is  just  this :  The  plaintiff 
says  the  things  charged  are  a  malicious  libel  on  his 
private  character.  The  defendant  denies  it,  and  further 
.  maintains  that  they  are  all  fair  comment  on  the  acts  of  a 
public  man ;  true  in  fact,  and  published  for  the  good  of 
the  community.    It  is  not  for  me  to  decide,  upon  demur' 
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rer,  which  of  th«m  it  rififht  in  those  contM  oon^ntions. 
I  can  only  pass  upon  the  quontion  of  laVTpresented  hjr 
the  plea,  assuming  what  it  says  to  be  trae  for  the  pur^""* 
pose  of  applying  the  law.     If  I  had  to  try  this  case  on 
the  merits  1  could   tise  th«  declaration,    and  see  and 
judge  for  nTy^^lf  wh«th»?r  from  their  nature  and  their 
terras   the   things  <;hargud    tended   to  aflre<;t  private  or 
public  character.     At  present  I  decline  to  say  either  the 
one  or  the  other :  the  more  especially  as  the  pleas  declare 
the  option  of  tHe  party  to  go  to  a  jury.    Besides,  eVen  if* 
I  could  do  it,  it  would  be  useleHs  to  look  at  the  declara- 
tion for  the  purpose  of  deciding  this  dtunnrrer  to  a  pfetl 
''"'Ififso.  I  could  only  see,  not  the  fac^  itself,  but  merely 
what  oh^>4iarty  status  to  be  the  fact,  and  the  other  denies  ; 
and  this  wouiafmrt4Krlp-ifie  in  the  leaat  to  decide  whether 
by  lai^the  allegations  made  in  the  plea  that  the  chJrges 
are  truV  that  they  concern  a  public/man,  and  are!  made 
for  the  public  good,  (if  it  should  al/be  established)  con- 
stitute a  go^  defence  or  not.    I  niust  look  to  the  plea 
alone  for  thaL    I*  looked  at  the  declaration,  because  the 
plaintiff  speciaH^/eR^rred  me  to  it,  as  I  have  already  said, 
in  his  reasons  fo»  the  demurrer.     If  is  certain  that  the 
plaintiff  insists  that  the  whole  t^ing  is  merely  slander  of 
a  private  man ;  but  that  would  (not  make  it  so ;  aujd  the 
defendant  says  just  the  reverse.    Who,  then,  is  to  judge 
what  is  true ;  what  relates  to  the  plaintiff  as  a  public  man ; 
or  what  js  matter  of  public,  or  merely  of  private  interest  ? 
Can  I  do  that  upon  demurrer  to  a  plea?    It  seeWs  clear- 
that  it  must  be  for  a  jury  under  proper  instruction  to  do 
that,  in  case  I  should  hold,  as  matter  of  law,  that'  justifi- 
cation can  be  pleaded  upon  the  grounds  alleged,  viz.,  thei 
truth,  the  public  benefit,  and  the  public  character  of  the' 
person  aspersed.    What,  however,  the  plaintiff  apparently 
wishes  ipe  to  decide  is  not  only  whether,  as  matter  of 
law,  justification  of  libel  can  in  the  case  alleged  by* the 
defendants,  be  pleaded ;  but   whether  upon  the  faots. 
merely  as  h^  the  plaintiff,  states  tihem,  justification  is 
rightly  pleaded  in  this  case.    The  one  1  must  do,  the 
either  I  ovmi 


4J  ■ 


y/- 


^ 


»!S»£ 


'i. 


J..  .  I 


I:. 


1 1 

•i 


sat 


!t 


.  il 


J '- 


r.1',' 


Tni44 


:.-.» 


/    MONTRRAL  LAW  ftCroiriE  '     '■    ' 

Th<jfrofow  tha  quMtion.  hownrer  hnporiMii  fe  pUin 

dt.riiifr'H..!"*'   '^l"  ""****"«  new  in  it;    for  it  hmi  b«*n  decided  in 
raT^oTtho  d«fend«nlg*  view  in  •  largn  number  of  omm 
that  havi^  \HHm  cited,  and  in  othora  that  have  not.     I  do 
not   propose  h<^re  to  re-op«n  a  diaruiwion  which;  If  Onr 
cou'rta  havo  any  authority,  would  b«  both  p«<iintio  uid 
nM^eM.     I  will  say.  however,  that  th«  plaintiff  «flema  to* 
»•  **  #t  hia  gate  (if  all  thia  akonld  turn  out  to  ho 
ordinary  journaliitic  warfare  ih  relation  to  politioa  and 
political  men)  upon  a  narrow  and.  erroneous  view  of  the. 
law  in  Buch  caaei,  when  ho  cite*  as  the  foundation  of  it 
tll«  Mtiole  of.  the  civil  code  1068.  as  to  the  responsibility 
for  (Miti  and  quasi  dSlUt :  "  Every  person  capable  of  dis- 
"  c«iming  right  from  wrong  is  responsible  for  th^amage 
"  caused  by  his  fault  to  another,  whether  by  positive  act. 
"  imprudence,  neglect  or  want  of  skill."      But  the  rights 
and  liberties  of  the  p«M)ple  of  Canada  completely  take  out  ' 
of  the  category  of  wrong-doing  or  fablt  (cm/;w),  to  which 
alone  the  article  relates,  the  porfijrmance  of  a  pnblio  duty 
in  a  truthful  and  honest  manner,  whiich  is  the  defend- 
ants! case  a«  they  put  it ;  and  if  their  case  is  not  that,  tfcen 
>  they  have  no  case  at  all. 

Thii  it  the  law  ^qf  England,  and  even  of  modem 
PranceL  u»d>^to  challekge  it  at  the  present  day,  after  the 
continAoq;B,^  authority  of  our  decisions  in  this  country 
almost  Uver  since  the  recognition  of  our  constitutional 
lihertiei  appears  to  me  to  be  out  of  the  question. 

Of  c^irso,  I  am  not  dealing  with  the  facts,  but  merely 
with  theUllegations ;  ancf  I  see  alleg:ed  a  right  of  truthful 
and  honeht  discussion  by  a  public  journal,  of  what  it 
says  are  phblic  acts  and  utterances  of  a  pnblio  man-^-a 
member  of  one  of  the  houses  of  Parliament  and  him- 
self a  journalist.  Well,  I  say  the  defendants  have  a 
right  to  make  oui  the  case  they  allege  if  they  can  ; 
and  though  |  think  the  mere  question  of  law  is  beyond 
all  reasonable  discussion,  I  like  to  fall  back,  as  I  have  % 
done  fcefore  Aow,  on  the  earliest,  the  simplest,  and,  I  5 
will  add,  the  koblest  ruling  on  the  subject  that  I  know 
of  in  this  country.     It  is  the  case  of  Ougg  y,  HiHeks 
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(184«).  .nd  ITndge  Rol!.nd  Itm  lh«  Judgis  and   I   wm       ■•      . 
pr«i^t     H,.  Honor  .aid.    "I  .m  pr«p.rmi  to  «»,,n««      t^     - 
•n  opinion  «i  to  our  kw  of  liUJ ;    .nd  that  opinioa^-'^^-^' 
1«  that  what  w«  read  of  tho  doctrine  of  that  <M,untry  ^' 
ftom   which   wo  h.v«    oar  civil   l«w;  that   i.  imx^n- 
.i.^,nt   w.  h   th«   lih«,rty  of  the  pr««..   m  undott^ni 
m  fcnglMd,  iH  to  b«  modilied  «,  m  tp  I"*ve  intact  that    • 
o«n^t,tut,o«al  principle;  that  thi.  &on,  ao  much  aiid 
•°.  ^♦-^'^^^f 'y  .^'^'n**!  by  a  Britiah  aabject.  ne«,aa.rily       ' 
-^exi.t«.nalinnt..hcoloniea;   that  it  i.^aimp«M  by 

oxuiting  h.g,HUt,pn  at  the  ti^o  they  hec^e  part^'thl    -— ™ 
ro«lm  flMjing  part  of  th^  public  law)."  '  v 

Beaidea  the  numeroui  other  <,a«ea  cited  before  me  at  the 
hearing.  th,s  oaae  of  Gugi,  v.  Hinckn  waa  cited  a.  law  bv 
.  the  late  Mr.  Justice  Mackay  in  the  caae  of  Mouiufou  r 
D^gali  in  1871.  /i  R.L.  446.  I  take  without  thHISiI- 
T  ;"-»J"!;^  •«  law  what  Judge  Holland  laid  down,  and 
Judge  Mrfclcay  a.t.,d  ui»n  us  law.  Comment  would 
•avor  of  presumption,  but  I  may  allow  myself  to  say  that 
I  oertainlr  understood  from  the  time  of  Judge  Holland's 
ruling,  and  have  evdt  since  held,  that  this  liberty  is  part 

^n.Tr     Z-  k  r75.«*"'y  '»^'i^«nt  to  oar  poliUcal  consti- " 
tution  which  Itself  .8  sprely  part  of  our  law.  and  without 
this^hber^y  and  this  law  wo  could  not  use  our  constitu- 
lon      Bui  while  I  say  this  is  our  right  by  law-law  of 
the  highest  order-tho  law  of  our  very  ^litical  existeno*. 
I  am  far  from  ignoring  that  it  extends  only  to  such  cai;e8  •: 
as  are  staled  m  t^is  plea,  and  if  it  can  be^shown  that  the 
things  published  by  the  defendants  are  not  true,  and  are 
not  for  the  public  good,  they  must  lose  the  benefit  of  thwr 
plea  of  justification ;  for  private  slander  or  libej  admite  of  ^ 
no  excuse  or  justification  whatever ;  and  the  oaly  true  mod- 
ern applicafion  of  the  old  saying.  "  the  greater  the  truth, 
the  greater  the  libel,"  consists  in  the  persopal  and  privat^ 
nature  of  the  thing  charged,  the  publication  of  which 
becomes  the  grosser  offence  in  proportion  to  the  mere  per- 
sonal and  private  character  of  the  act  or  the  infirmity 
which  the  victim  has  a  right  to  withhold  from  the  public 
me.    In  such  caaes  it  was  recently  and  truly  said  by  the 
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"•*•       foremost  drgan  of  liberal  opinion  in  England,  that  lijj^ 
.^•'      is  the  foulest  offence  of  the  age.  "^^         • 

I  have  treated  the  right  of  pleading  justification  as 

■  applying  to  both  demurrers— that  to  the  third  as  well  as 

that  to  the  fourth  plea,  j  Btit  as  regards  the  last  there  is 

one  other  point.  *  The  demurrer  seeks  to  reject  all  the 

reatons  urged  for  their  justification  by  the  defendants. 

In  my  opinion,they  are  not  scientifically  ii^cluded  in  a  plea, 

^  but  they  do  not  vitiate  the  plea,  though  there  is  no  neces- 

«     sity  if  you  say  you  are  justified,  for  stating  all  the  retoons 

why  yon  are  so.    The  plaintiff  at  all  events  cannot  com> 

plain  if  the  defendants  see  fit,  thougii  unnecessarily,  to 

tell  him  in  advance  alF they  rely  upon  to  support  their 

,    plea  of  justification.     They  are  perhaps  surplusage,  but 

.  -     cannot  be  rejected  on  a.  demurrer  to  the  wl^»l§LPlea.    The 

iSiSUes  of  TawTi&erefore,  upon  the  sufBLciency  of  the  aUega: 

'.        tions  of  the  third  and  fourth  pleas,  afe  decided  in  favor 

of  the  defendants. 

There  remains  still  a^jih^r  demdrrer  to  the  plea  of 

— -T»lhpeniatton7~  ^undeid^nd  the  otrjection  to  be  V>  two 

points:  First,  that  as  regards  th«  compensation  oT^4ebts, 
they  must  be  claires  ettiqmttei,  knd  that  the  same  rule 
ap|>lies  to  compensation  (finjures;  and,  secondly,  that  the 
latter  can  only  take  place  when  both  injnrieis  occur  at  the 
same  time. 

As  to  the  first  objectioii.  Art.  1188  says  not  that  the 
amounts  must  be  clear  and  liquidated ;  but  that  they 
.  must  be  debts  which  are  equally  liquidated — one  of  the 
same  character  as  the  other.   ' 

■4'     ■ 

tJpon  the~  second  ground,  the  Goiirt  thinks  that  this 
newspaper  b»ttle,  as  regards  both  attack  and  defence,  as 
appears  suffi6ieBtly  by  the  plea  demurred  to,  though  the 
fire  on  both  sides  may  have  bei^n  furioui,  it  was  also   ' 
simultaneous,  and  the  causes  of  compensation  alleged  are 

/not  gemote  so  a^  to  exclude  the  operation  of  the  law. 
Under  these  circumstances,  the  wounds  inflicted  on  both 

'sides  should  be  mutually  consoling.    This  Iwt  demurrer  ' 
isi  dismissed,  therefore,  with  cost8.(') 
i(,M  T^ie  plaintiff  mowdi  Jan.  28.  for  leave  to  aftpeiilftDii 
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locntoty  jodgmemt   The  motion  Iras  dlvniawd,  lf«ra|i^,  geo  9  ()3. 
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fland,  that  lif^ 
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ThejndgmentiiMfbllowB:—  v 

"  The  Oourt  having  heittd  the  parties  upon  the  seversi 
Iftw  israes,  to  wit :        % 

l8t  The  plaintirB  demurrer  to  the  pla  of  partial  pre- 
scription  filed  by  the' defendants,  and  the  defendante' 
anfwer  in  law  thereto;  ^ 

2nd.  ypontheplaintirsadmnrrertothepleaofjnsti. 

fication  by  defendants  filed  as  their  third  plea  • 
_^8id   Upoir  the  plaintiff's  demurrer  to  the  defendants' 

plea  of  justification  by  them  filed  as  their  fourth  plea ; 
-^4th  Upon  the  plaintirs  demurrer  to  ^he  defendants' 

Plon  of  compensatioinemtitres; 

JConsiderii^thit  the  reasons  assigned  in  suijk  of 


plaintiff's  answer  to  the  first  mentioned  demurrer  is  suf- 
ficient inlaw;  and,  that  the  allegations  of  the  said  ploa  ' 
of  partial  prescription  are  sufficient,  and  such  as  to  main-  * 
faunJhe^onclusJoMjDLtha^gaid^'^^ 
^ns  are  tru^in  fact,  doth  dismiss  the  said  plain^ffT 
first  mentioned  de^iurrer ;  and  maintain  the  sai4  answer 
thereto  with  costs ; 
_^  '^And  as  regards  the  said  plaintiff 's  demurrer  secondly 
mentaoned,  imd  also  the  plaintiff's  demurrer  thirdly  men- 
loned,  considering  that  the  allegations  of  the  defendants' 
two  pleas  of  justification  are  sufficient  in  law.andfutw 
ther  considering  &at  by  law.  in  an  action  of  damagesfor 
pub  icataoa  of  a  Ubel^|^e  defendant  may  lawfully^lead 
the  truh^of  the  alleged^libel,  and  that  it  was  publish^ 
m  the  hiterest  of  th^  pnUic,Hnd  concerning  matters  of 

£sW  '^V"**^  »^at  such  allegations  ii^dulytTaS-/ 
hshed  conrtitute  a  sufficient  defence  in  such  case ;  doth 
dism«  th«  «M  two  demuHBrs  pleaded  to  the  iefen 
b^L^  pleaded 

t\l  ^S^^^"^*'^^"^  *^"  *^  demurrer  filed  by 
/«re»  by  ton  fifthly  pleaded  in  this  cause  is  in«nffi.l.»i 
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and  that  fhe  allegations  of  the  said  last  mentioned  ^lea 
Trade!      |^|^  Sufficient  to  maintain  the  conclusions  thereof^  doth 
^•' "*''■""'''•' dismiss  the  said  last  mentioned  demurrer  with  costs, 
distraits,  etc." 

'  Plaintiff's  demurrers  dismissed. 

^rvdel,  Charbonneau  Sf  Lamothe,  attorneys  for  plaintiC 
Oirouard  8f  de  Lorimier,  attorneys  for  defendants, 


May  14, 1889. 


Cktram  LoBA|70EB,  J. 
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LA  COMPAGNIE  DE  J£SW  v.  THE  MAIL  PRINT- 
ING CO.,  AND  HON.  A.  "TtrRCOTTE,  Attt.-Gen, 
intervtnaid.  •  -^  .. 


Procedure — Exeqaion  to  theform-^Power  to  strike  out  altega- 
-.^     tions  OH  motion — IndefinUe  allegations. 

Huj>:-T-1.  That  vague  and  indefinite  allegations  in  an  ezi»ption.  to  the 
fonn  may  be  iejected1)n  mbtion  of  the  adverse  party,  ^ 

2.  That  the  allegations  of  a  pleading  mast  be  sofficiently  clear  and  dis- 
tinct vo  enable  the  opposite  party  to  reply  thereta  And  so  where  an 
exoei^on  to  the  fo^  alleged  that  the  Act  incorporating  the  plaintiffii 
was  vltra  vira,  beouise  the  persons  incorporated  were  incapable  of 
exeitising  any  civil  rigbti^  the  province  by  reason  of  the  vows 
which  they  had  taken— wi^ont  sp^iifying  (he  vows— and  becanae 
the  objects  of  their  Soc^Bty  were  the  promulgation  of  doctrines  con- 
trary to  Imperial  statutes,  set  forth  in  certain  works  filed  as  exhibits' 
—without  specifying  tlie  doctrines  objected  to,— these  and  other  like 
.allegatious  were  rejected  as  vague  and  larking  medsion. 
"■%■- 

The  case  came  up  on  a  motion  to  strike  out  certain  alle- 
gations of  an  exception  to  the  form„as  vague  anfl  insuffi- 
ciently li6e//^<. 

Tha^action  was  brought  by  La  Compagnie  de  Jitus, 
against  the  Mail  Printing  Company,  of  Toronto,  to  recover 
160,000  damages  for  libel.  The  plaintiff  is  described  in 
the  writ  40  '*  La  Compt^^nie  de  J68us,4oxp8>  politique  et 
V  incorpor6  ayant  son  principal  dt^bliss^tnent  en  la  cit^et 
"  la  district  do  Monti6»l."  r  '     ...^^ 
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nt  certain  alle* 


29^Rff         ^^^^  an  exception  to  the  form,  (April       ««. 
29  188..).  denymg  the  quality  assumed  by  the  plaintiff.  c'.-.J^«. 
•1^  disputing  li^  right  to  sue  as  a  body  politic  and  cor^  p^Mi,- 

Oh  t  ""7V  K^^"'^*'^^  ^^*  "'  incorporation,  60  Vict, 
wi-f;  ^^''^l  ^^^'^c^nstitutional  and  «//ra  wre,  of  the 
legislature  of  the  P«>vince  of  Quebec.  The  exception  to 
^e  form  was  as  follows,  the  portions  in  italics  being 
those  wh,ch  were  struck  out  by  the  judgment.--  *     "       < 

of  2  1       f  *^.'^*'»*'  ^»**^'>«*  «»tering  into  the  merits     - 
of  the  present  action  and  demand,  for  exception  to  the 
fom^saith:  that  the  summons  and  declarj^iorii  this 
^uso  are  irregjlar.  informal,  null  and  void,  and  ought  to 

f^thef.S?^^'"'''*'^*^*^"*^"'*^^^"^^^^^  '     ' 

for  the  following  among  other  reasons-  . 

r  Becanse  thej„u4^^faintiflrtEe^8  Cofcpagnie"" 


^il!"'°'f,?'''?f ''"'"• "  ■""  «''»dy  politic  .nZr. 
tw7t2"  f«l~Iya«eged.iB  the  writ  «,d  deoWation  ia 

Jfte'r'"*.^"**^,'^  -o  right  to  a«dc«,B„t  .p. 

(60  V.ot.  ch.  28  ,  under  which  .lone  the  .«d  plaintiff^ 
mAe  any  pretence  to,  be  .  corporation,  w«i  and  ia  «Z 
^oft^..,  legislature.^ 

tJ"  ^rAT*"**'^"'^"'***"°^*^««"d  Society,  whom 
h!  1        V*.P^:P«'**  to«'ect  into  a corporatio^  a7e  b^ 

ngh^  Ay  tHe  solemn, v<ncs  tahich  tk.y  Have  taken  as  s^i  . 
i^vdj  avawafyncondUianal^absolute,  and  passive  ol^ie^  ^ 
to  the  Generals  Superior  ^ their  order  or  &^.  and  ^ 

^nffo^ehd  rights  mthis^ProviHce,  or  of  per/Ling  J^f 

^^^^ saulA^pu^^  to^^reate,  and  the  8«d  legirfature 
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is  incompetenito  constitute  tkem  a  oorporatfoiittor  deblare 
theip  a  corporate  body  in  this  province.  """^"^ ..  • 

5.  Becmue  Ae  rules  and  reguUUiom  of  the  tait(  Sdcietg,yo...^^^^ 
tehuA  tiie  said  Act  purports  to^gwe  the  force-of  tow,  and  the 
ecdesiasiietU  rules  bmdmg  upon  said  Soeietff,  and  all  the  members 
.thereof,  prevent  the  said  SodUjf  or  any  of  Us  members  from  hold- 
ing^  property  or  exerciting  any  of  the  f unctions  nr  franckifes 
which  the  said  Ad  purports  to  confer  upon  them^ 
-^/Because  the  said  Act  is  repugnant  to  Im^rial  ttar-- 
tntea  and  laws  having  the- force  of  law Jn  this  province, 
and  inter  <Uia  to  the  statutes  relating  to  and  affeoting^said 
Society,  and  to  the  statute  relating  to  the  Queen's  Supre* 
macy  (1st.  Elizabeth",  Oh.  1,)  and.to  the  Quebec  Act  (George 
m.  Oh.  BB),dndin.^ect  purports  to  give  the  force  of  Una  to 
rules  and  regulations  of  the  said  Society  uMdt  require  all  the 
-  members  thwf^  ^o  g"^  primany  aUiigia»^  nn4  obedunee^e^t 
foreign  powett  ami  authority,  to  wit,  to  the  OentrtU  (^  their  Order 
and  to  the  Pope.  " 

7-  Because  the  said  l^islature  has  only  the  right  to  in- 
corporate "  Companies  with  provinoi^  objects,"  and  the 
objects  of  the  said  Society  are  notj;>rovincial.  * 

8.  Because  the  said  legislature,  not  having  the  general 
right  to  incorporate  companies  or  to  create  corporations, 
but  only^he  above  mentioned  limited  or  restricted  right, 
the  objects  of  corporations  purporting  to  ^  crated  by  it, 
should  appear  in  the  act  or  in8trument\f  incorpora- 
tion; and  the  said  Act  (50  Yict.,  Ch.  28)  does  not  dis- 
close, define  or  set  fortk  the  objects  of  the  said  Society, 
and  does  not  in  any  way  reistnct  it  to  provizlciid  objects, 
but  on  the  contrary,  impliedly  purports  to  authorise  it  to 
follow  and  pursue  objects- that  are  not  proi^cial. 

9.  Because  the  said  Act  purports  to  declare  a  foreign 
and  alien  Society  whose  objects  are  necessarily  extira  pro* 
vincial,  a  corporate  body.  .  '  'i^  ^  j^  •  ^- 
:£  10.  Because  the  objects  of  theseatd  Sddily  are  not  protrindaT, 
but  extend  bt^fond  the  Brooince  of  QuAee  and  even  beyondihe 
Domimon  of  Canada  etnd  the  BriUA  EmpiretVUo  every  quarter 
of  the  globe,  and  the  eaU  Society  by  '*'  '^'t^'ait^  aad  the_ 
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(a.)  That  the  Church  of  Rome  is  superior  to  the  State 
and  thatthe  legislature  of  Quebec  has  upright  to  leS 
umaUtiie  subjects  i«agned  to  it  bjr  the  Briti A  »forth 
America  Act  and  the  constitution,  without  the  perj«ton 
and  consent  of  the  authorities  o^the  said  OhuiS      " 

(4.)  That  the  Pope  of  Borne  has  the  ri^t  to  depose  Sov- 

(tf;)  That  the  iegisiature  of  thispro^ce  has  not  the  ^. 
M^-1^tI-^^'  laws  as  to  "The  Solemnisation  of 
N^  If'?!;'^""  >  "•*«»«dto  it  bythe  British 
Nwth  Arnica  Act.  but  that  it  is  subject  with  respL 
therttototheOhuwhandthePopeofBome.     '  ""^ 

m  T^  the  legislature  of  this  province  has  not  thl 

gfllnmiw    iurft*i»i  .Mill.!!    i.i».ii    ill-         I        I  *^ 


—  iv    .        .7"  ■  ° — ~ — ^  ^^  *'*''  ywvinoe  nas  not  tlf 
oxoluBiie  light  tumake  law*  h>latingloH^ righfa^ 

tt9tp«»viBi?e8iibje<ittothe  constitution  of  this  province 
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thfi  BrUtih  N^  America  Mt.    And  the  said  SocielTmd  ^P^'L 

tKUHlorOie!,  can  poi$eu,  are  uHcmmionaUy  mOgtct  to  a  head 

'^7^'t?f^t'''''f^^'^^^reiideMwUhina^ 

^/f^frjtt^Bmpire^urho  under  the  rules  and  rf«^ 
of'^Joc^V.amldnot^e.in^aBrUuH^n^^ 
\^^tothelau,sofihe£^lSt^ 

^^^l^-ie^  i»«tt/«<to»  and  obfeds^^the^id  Society  are 
n^cmmstmiand  mcompatibte  Mth  the  conaUut^y:iJpro- 
vmce  «'»dofthe  Dominimofjainada^ie^^^ 

J^  to  that  Of  the  United  ISngdam  f  Great  BriZiZ 
Ireland.  ;, 

^^Beqiuseiheobj^  <tf  thtf  siulSodety  aro  thete«A^ 
T^promulgation^nd   propagation  of  the  following 

tT^Z  •"^.f "-^'P^*'.  "^^^  «e  inconsistent  and  in- 
compatib  e  with,  and  contrary  tb  and  subversive  of  the 
con-titi^on  of  this  -province,  and  of  the.  Doi^n  of 
Oanada,^and  of  the  United  Kingdom,  and  of  trTpit 
macy  and  prerogative  of  the  Queen,  and' which  said  leiis- 
lature  is  not  competent  to  authorize,  that  is  to  say  ^ 
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''^-       ftnd  of  the  Donrlniioii  of  Oanadft,  and  that,  06  far  at  least 

.^'^  j/^  as-affects  t^e  rights  of  those  professing^he  Roman  Catholic 

PrintiBfOo.    religion,  and  especially  th^  clergy  of.  said  Ohnroh  and  tne 

mejnbere  of  ftaid  Society^the  said^legislartore  is  si^bjeot  tp 

,    .      said  Church  and  to  the  Pope.  ^>^^-     r 

(0.)  That  the  legislature  of  thl^  proVintce  hfts  not  the  ex- 
clusive ri|^ht  to  make  laws^for  the  said  province  relating 
"  to  educjitioh,  subject  only  to  the  provisions  of  the  oonsti-, 
-r;;;r^tution,  and  specially  to  section  98  of  the  British  North 
America  Act,  but  that  it  is  still  fn^rthef  subject  with 
resiSect  thereto  to  the  said  Church  and  to"  the  Pope. 

(/)  That  th6  Dominion  Parliament  haSiUot  the  exclusive 
legislative  authority  to  make  laws'for  Canada  as  ton 
"  Marriage  and  Divorce,"  but  that  it  is  subject  with  respect 
thereto  to  the  said  Church  and  to  the  Pope. 

{g.)  That  in  case  of  conflict  betn^een  the  civil  laws  in 
force  in  this  province  and  those  of  tlie  said  Churchy  the 
latter  must  pref  ail. 

(A.)  That  to  the  stibjects  mentioned '  in  the  foregoing 
clauses — c,  d,  e  and  /,  the  antj^ority  of  the  said  Church 
ai^  the  Pope  is  above  that  of  the  civil  power,  itmd  is  su- 
eme,  and  in  sO  far  as  the  legislation  of'  the  latter  con- 
lets  with  the  former  it  is'uot  legally  binding, 
(t.)  Thattin  case  of  conflict  or  dispute  between  the  civil 
power  and  the  said  Church  as  to  their  respective  domains 
or  jurisdictions,  the  said  Church  and  the  Pope  have 
authority  to  decide  snch^conflict  or  dispute,  and  snoh  de- 
cision is  binding  upon  the  civil  power. 

.{k"^  Tkai  the*  S|ud  Church  has  the  right  and  power  to 
at  ail  herself  of  force,  and  to  apply'  external  coercion,  to 
^enijoTce  the  foregoing  subjects,  doctrines,  and  principles.' 

19.  Beemae  the  otgectB  of  th»  said  Society  etfs  Me  Uathing 
ond^  promulgation  throughout  the<4Porld  of  the  I  dodrines  and 
pr^tciples  set  forth  and  animadverted  igmn  in  th$  printed  works, 
dtfendants'  exhibUs  A,  B,  C,  D,  4*  E,  hereu^hJIUd,  wMeh  said 
four  last  mentioned  kxhibits  entUUsd  "  Con^Mi^idium  Tkeotogia 
Moratis"  aud  **Casus  Cdnsdentim"  teere^Mli astareeognized 
gnade  aHd^text-boiA-:i^-»aid..SQde^ 


'  trims  and  pfrUu^piUs  were  and  an  cdntr^'W  thefyiperial 


f.    - 
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r^.  ^"^"^  ^'^'  «*^  «'*«•  ^"V«^  ^'^^^  «M/  toier.  te  force  Oi..a. j*i 
w  w«  prownftj,  a«/arw  mor^owr  subversive  of  the  ,right$  and  »:'»fi«"    ' 

ciples^htchjorm^ foundation  ofcivU  wciety  and  laws 

^'    TOerefore  defendant  prays  that  the  said  pretended 

tt  t  JrT'rl^"'  ^?  r^'  ^^-  28.  be  declared.  ul*ra         . 
wrw  of  the  l^slafureof  the  province  of  Quebec,  and  null     -        ' 

and  yoid.  a^d  that  defendant's  present  exception  be  main-     " 
tained  and  the  plaintiff's  .ition  hence  dismissed,  with 

iXlBlot  ©to*         '  ■■  -^  ;."''■■■"■,  -.  *■ 

'      ■    V  j,  ■  A       X^"        ■•■■■■•    -'—^^ 


The  plaintiff  move^  that  allegations  4.  6.  6.  10.  11  and 
'      ;?.  ?/  the  exceptions  to  the  form;  together  with  the  ex- 
hibits  produced  in  support  of  the  latter  allegation,  should 
be  struck. out  and  rejeo^  from/  the  record  as  informal 

irregular,  vague,  indetermiiyite  an'd  not  sufficiently /fWto»' 
Thejudgment,  rejdeTed  on  the  14th  May.  granted  this 
mmn  and  struck  out  the  allegations  objected  to,  with" 
the  exception  of  the  opening  sentences  of  allegations  4 
and  6.  which  were  allowed  to  remain.  7 

LOIUNOBB,  J. :—  .         . 

La  demanderesse  poursuit  la  d6fenderesse  Oie.  d'Impri ' 

r68filt*iit  d'un  hWUe  publi6  par  ce  journal. 

^       Oette  demidre  plaide.  pw  voie  d'exception  A  la  forme 
qne  la  demanderesse  est  sans  droit  d'ester  en  justicS- 
attendu  qu-elle  n'a  point  d'exlstence  %ile  en  ce  pays^^ 
que  Jaote  della  Ifigislatuw  provinciale,  60  Vict,  chap:  W 

"  en  vertuduquelelle  est  incorporfie,  est  W/ra  WW  ' 

,„^  f^^f*  ■®'*^«»  d«  l'««eptK«»  «M|t  fbnnulfei  danaj 
1^  chefs  distinots.  '   , 

-^  ^^^T^f^lt^tl"^^  motion-  pour  fdre  rejeter  les 
-^t  6,  6, 10, 11  ^18  chefs  qui  se  lisent  comme  suit-  fSfe 

La  demanderesse  demande  le  rejet  de  ces  all6gu6s  parce 


*m 


qn  ila  scat  infogmefl.  irrtgpMerBr  vmug8,"1im6tOTmiii(S^ 
«<ni|aiBaammeatUbdl«s.  ,  T 
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La  d6fenderes8e  comme  rtponse  pr6Hmiiiaira  k  cette 
^S?t"'  "^^'^oo-  OPPOW  d'aboid  I'art  144,  O.P.O.,  qui  dtelareqae 
frinujoo.  nolle  foilnale  n'est  reqnise  pour  lea  plaidoiriea,  et  pr6tend 
en  second  lien  que  la  demandereaae  est  non  r«ceyable-4 
attaqner  I'eioeption  k  la  forme  par  line  motion.         . .  ,  ,^.. 
QnaAt  4  I'objection  tir6e  de  I'art.  144  elle  n'est  |>M^ 
B6tiense.    Get  article  ne  s'entend  qne  de  la  forme  mAme 
de  la  plaidoirie,  mais  ne  dispense  pas  lapartie  de  I'obli-' 
gation  d'6noncer  clairement  ses  droits  et  ses  moyens  de  ^ 
^^  defense.  ,  7 

La  demanderesse  ati  lieu  d'engager  contestation  snr 
Texception  A  la  forme  par  nne  r^ponse  en  droit,  a  em- 
ploy6  la  procMore  pins  somroaire  de  la  motion.  Je  orois 
qn'elle  pent  dtre  admise  k  le  faire,  si  comme  on  le  pre- 
tend, les  all6gn68  de  I'exception  sont  vagpies,  ind6finis  et 
incertains.  Ge  mode  est  maintenant  admis  9t  pasa^  dans 
la  pratique  du  barreau  de  Montreal,  et  ne  comporte  rien 
qui  r(6pug^e  aux  regies  de  la  saine  prooMure.  II  importe 
pour  I'exp^dition  des  causes,. que  la  Oonr  soit  miseen 
position  jie  juger  spmmairement  les  procMnres  qui,  k 
lenr  face,  sont  frivoles  on  inutiles  et  peuvent  noirtt  k 
Tinstmction  du  procds. 

Ici  il  n'y  a  qu'une  ^estion  en  litige.  saVoir :  que  Tactg 
de  Qu6bec  50  Vict  ^«|nip.  28,  est  inconstitntionnel,  et  tout 
ce  qui  ne  tend  pas  6videmment  k  le  d6montrer,  doit  6tre 
con8id6r6  comme  un  6l6ment  6tranger  au  procto^  II  en  ' 
est  de  m6me  des  aUigations  vagues  et  indA&iies,  qui  lai's- 
'  sent  la  partie  adverse  dans  I'incertitnde  sur  le  oh,(oiz  des 
moyens  4  opposeif  «n  r<ip4nse^  eine  Ini  permettent  pas 
d'asseoir'  sa  defense  aveo  8{^et6.  t)e  plus  il  s'agit  d^ 
I'esp^e  d'une  exception  A  li^  forme  ok.  Von.  met  en  ques- 
^  lion  la  quality  de  la  demandeTesse  k  ester  en  jiwtioe,  et  il 
est  de  rigneur  que  tout  oe  qui  ae  rattache  A  Ib  quality 
de  la  pstrtie,  lorsqu'elle  est  ni6e,  soit  sp6oifiquement 
dfaumcfi. .  •  V,- h*;-;:-^,'- i  ^o,;  ":■ 

•  Lea  propositions  de  k  d^fendercwMs  qiK^tie  finrmnlies 
de  difl^rentes  manidres,  se  rfidoiaent  m  v6a]it6  Jk  nne 
senle,  savoir:  que  I'aote  d^corpoiation  de  la  deman* 


deiwye  est  mcumtitntiuimd  etf«r%fw^)i:  :|m^4^ 


V", 


W.««f  n  Je  va,.  fee  prendre  dan.  lordre  dani 

_^mel  elle.  ont  6t6  .prop.?.^,  pour  voir  ai  eZ.  «^t 

I*  pramiiie  pwti.de  I.  qi.tri«ii|e  probodtion  n  W  ^^^^ 
P-  .««eptibli  d'.bj,ecfion.    It  ay  .  q^^Ul 

rtglement^  .•«ppo«nt  *  oe  que  le,  ^br„  Jf"!* 
Oo«.p.g^,po»Ment  .uoan  d»it  oirilT».TptT.W 

•wiirt  en  oorpoMUon,  oA  .veole.  devoii.  et  fonctioa,  de»      - 

memb«,  de  oette  o.nK,nition  ?   VoiU  ce  que  1.  Sf«^ 

^^  K  <b..t  de  «™i.;  pour  p.„™,  „  defend™ 
.ri^'J^^"'""  I«  d«mM^e»e.«  e.t  teaoede  cob- 

Viibeo.    n  e«t  ym  que  1.  demmdewMe  ert  tenne  da 

~»«^  «.  .*gJea»ata;  n»i.  1. d*fe.de«.„r^S 
tea«e  de  Im  indiqae,  oeai  de  oe.  rtglemento  on'eUe  dit 

l™  et  p««T.  .n  8up*riMn>««nfaj,  ae  oomport*  ^ 
^  «n  «ii»o*  qai  .^agae  ,«x  pouToir,  que  p«rtd^ 

•™Mii«J.d«Jtad«»«  1-rfa.rt.  ,rrL«a^ 


..i^ 


^ 


MoUngOii. 
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▼oiw  en  lenr  aooorduit  h  lent  propre  demaii<!«,  U  droit 
d'en  acqa6rir  et  poaaMer  A  I'avonir. 

A  moina  de  declarer  ezpreaa^m^nt  en  qnoi  cea  vcanx  et 
rtglemeniB  aont  contrairea  i'la  loi  du  paya,  il  6tait> inutile 
de  faire  cette  alI%ation  qui,  h  aa  face  m«me,  eat  inauffi*. 
aante  pour  aouteuir  la  proposition  principale  de  la  d6fen- 
dereaae.  L'Acte  de  Quebec  est  la  loi  du  pays  et  doit  fttre 
reconnue  telle  jusqu'A  ce  que  lea  tribunaux  en  aiont  jug0 
antrement  La  ddfenderesse  I'attaque  comme  6tant  ultra 
tint,  et  il  lui  incombe  d'4noucer  olairement  aea  moyenfj, 
aurtont  quand  cea  moyena  repoaent  en  partie  aur  dea 
mati^rea  de  fait.       .    , 

'  Is  m6nie  raiaonnement  a'applique  an  6me  all6gu4  en 
entidr  et  k  la  demiire  partie  dea  6me  et  lOme  all6gn6a> 
en/be  qui  conoerne  lea  rdglementa  de  la  aooi6t6. 

•our  la  m«me  raison,  le  lime  all6gu6  doit  «trejejet« 
eik  entier,  oomme  fetant  vague,  ind^jgini  et  ne  particnlari- 
aant  paa  lea  fii^  de  la  Compagnie. 

Par  le  18me  all6gu6  on  dit  que  lea  fins  de  la  8oci6t£ 
(ont  Tenaeignement  et  la  promulgation  par  le  monde  dea 
dootrinea  et  prinoipea  mentionn^s  dans  certaina  livres,  an 
nombre  deaqnela  ae  4«>ttTe  "La  Morale  dea  Jfiauitea,"  de 
fanlBert. 

IS" 

^  Dana  notre  systdme  d'inatmction,  lea  pidcea  an  soutien 
dea  procedures  sout  cena^es  faire  parties  des  plaidoiries 
ellea-m^mes,  et  lorsqne  ces  pieces  sont  pertinentes,  les 

.  parties  abnt  m-iaea  en  demeure  d'y  r6pondre  par  le  aeul 
fait  de  Icjjw  introduction  an  dossier ;  maia  il  en  est  d?  ces 
pidcea.  de  donviction  comme  dea  plaidoiries  elle-m6mes, 
elles  doivent  6tre  en  entier  pertinentes,  et  il  iiicombe  k  la 
partie  qgi  lea  produit  de  le  ddmontrer.  1}  ne  soffit  pu 
de  dire :  je  voua  accuae,  et  voua  tronverez  la.prenye  de 
men  acooaation  dana  tel  livre  on  document  que  jrddpoae 
4tt  aoiitien  de  ma  plainte ;.  k  moins  que  oe  livrei  ov  Iftocii- 
taent  ne  oontienne  k  sa  face  Tfoonoft  entier,  olair,  44fihi  et 

'  46gag6  de  toatiet  ambiguity,  de  Toffense  reprooh6e.  |ia  docu- 
ment sera  mia  hors  da  dosaier  aur  mbtion.  \ 
Dana  TeapAoe,  on  a  produit  cinq  liVree,  dont  ran,V  La 


Momle  deil^itiiM,"^  u'eit  qiTiiiie  re^ontd  en "lUi  seoT 


.,,  ^ 


"N 


%^^*^% 


iaiid«,  1«  droit 


4— «w*llEt«w»cJotnw..  I         ^' 

d«,  Irdt*.  que  renfeme  le.  qn.tre«  autre.,  sauf  oert*ine« 
addihon.  impo)ta^t««  au  point  de  vue  de  la  queation  de 
prooMare  qui  ent  aoumiao  k  la  Oour.  '  , 

L'autey  dAolare  quil  se  trouve  panni  l^g  textea  qu'il  a 

U  eat  prtt  4  Bou«)n«i.  11  a  ^out6  au  toxto  que  r«nferme 
wn  Uvw  un  oortain  nombrede  notes  deatiniea.  dit-il  k 
montTer  I  accord  per«i«tant  de  la  doctrine  actuelle.  ezpoUe 
pwrOury,  aveoleHprincipea  dm  anciena  J6imitea ;  deplua 
un  ouv«ge  rtpandu  dana  le  midi  d6  la  France  et  deatin* 
A  oomplWei' aur  un  point  Iceuvre  dea  JAiuitea.  Oeat  une 
dia^rtation  par  I'abb*  Eouaaelot.  aur  lea  6me  et  9me  p^ 
ceptea  du  teilogue.  Oe  livre  oontient.  en  outre,  lea  Z 
coiira  prononc^a  par  I'auteur  au  coura  de  la  diaouaaion 
devant  le  corpa  l6gialatif  en  France,  en  1879.  aur  la  liber- 
lAdenseignement  aup«rienr. 

^La  demandereaae^eat  appel6e  k  ae  dfifendre  A  ««  Myn 
oomme  A  ceux  qui  racoompagnent.  On  reproche  k  la 
demandeieMe  d'en«eigner,lea  doctrinea  finonofiee  dana  cea 
iTO,  doctonea  que  Ton  ^itdtre  contraireeaux  loia  de 
1  Empire  et  dn  paya.et  aubveraivea  de  la  ^rale  et  dea 
prmcipea  fondamenUux  de  toute  adci6t6  civile  et  aociale  • 

t:^nZ' '"- '"  ^"'  '^^'^  '^  ^-*^°  -*  -«»^ 

Quellea  aont  cea  doctrinea  et  oA  faut-il  lea  tromver? 
Bst-ce  dana  le  livre  de  Paul  Bert.ou  dana  le  texte  de 
»ury  que  1  auteur  a  traduit  et  .rfiaiimfi  ?  Si  c'eat  dana  le 
livre  de  Paul  Bert,  la  demandereeae  a  oertainement  le 
droit  dexi^er  qu'on  lui  indique  clftiriaeht  li  doctrine 
coudamnable.  puiaque  oe  livre  contient  dea  traitdc  6tran. 
gew  «u  toKte  traduit,  entr'autrea  lea  doctrinea  ioutenuee 
par  1  auteur  lui-mfime  et  qu'iUadmet  6tre  un/condaw- 
nation  de  ce  texte.    La  demandereaae  ne  pent  paa'fitre 
•ppel6e  k  ae  d6fendre  contra  lea  diaponra  de  Paul  3prt 
devant  le  Parlenw^t  de  France,  et  c'eat  pourtant  la  virtu, 
ellement  oe  qu'on  lui  demande,  en  lee  introduieant  au 
doaaier  comme  piices  de  prooMnre. 

Si  o'eat  a^  tptte  mAmp  dn  flury  qt^  ],>  demahdewwaa 


_■ :__ _.-^-ift.- 


\ 


i..:i 


*:»^. 


w 

W 

-■    / 

w 

./ 

1 

i 

-•/,'.,.-,  ■, 

1 

in 

A 


'  ■   .  •••■if''-    •     W'^'  ■' 

MOimttAL  LAW  tlBI*Ottm 


!f. 


.  % 


•  ii^ii  •       *       T'J!*  **  ***■  ^®'*  "*"  P*y'  'l**"  °«'  •«**»«'  enwiffne. 
KH.;Uo»  «t  que  I«  Coinp»gni«  de  J^naa  MK!cepM<ia  oomme  bue  dft 

■on  propro  cnMigmmerit.  Toutet  ne  tont  pM  condam- 
nablM;  Paul  Bert  I'admet  et  w  d*oUw  prAt'A  .otuorire 
*  ploaieun  d'entr'ellea  !  ' 

Quelle,  lont  d<^o  let  doctrine.  >*pudi«blei  ?  U  d«fen- 
derwM  eat  tenite  de  le  dire,  lana  qaol  on  ne  salt  pM  oii 
eat  roffonae.  ^t  U  demanderea«|e  ne  pent  paa  Atre  appel6e 

^ —    i  ae  d6fendre  4  one  accnaation  qui  nieat  paa  d«finie.  L'in- 

trodncUon  de  oea  liviia  an  doaaier,  alna  explication  antre 

y  que  I'aaaertion  vagne  et  g*n*rale  qn'ila  contiennent  dea 
doctrinea  oontrairea  anz  b^ia  et  A  laAiorale  pnbliqne,eat 
une  procAdnre  tout  k  fait  irrtguliire  et  contraire  A  la 

/  pratique.  , 

/    ,^  ^  ^"'  "*••  Po«'  J«  moment,  A  jnger  qu'nne  queation 

de  proo6dnre  qui  n'impliqne  en  anoune  maniire  le  mArite 
de  la  queation.  La  dfifendereaae  a  le  droit  de  plaider  par 
exception  A  1a  forme  rinconatitntionnalit^de  I'acted'incor- 
poration  de  la  demandereaae  ;  et  la  Cour  maintient  cette 
pwtiede  Texoeption,  et  celle  par  laquelle  elle  all^gneqne 
I'Acte  de  Qufibeo  eat  contraire  anx  loia  de  I'llmpire  en 
force  dana  oe  paya  et  k  I'Acte  de  I'Amfirique  Britanniqne 
du  Nord  ;  mais  elle  rejette,  oomme  6tant  k  leur  face,  va- 
guee,  inoertainea,  indfifiniea,  aana  prfioiaion  et  frivolea, 
en  ce  qui  conceme  le  18ime  chef,  lea  all«gationa  qui  ae 
rapportent  aux  vobux  et  r^glementa  de  la  demandereaae 
et  anz  livrea  prodnita  a«  aoutien  de  I'exception.  Le  juge- 
meiit  eat  pr6par6  A  oet  effet.  -.•..-  ., ,   - 

.  The  judgment  iaaafolloWB  :— 

"Ia  Cour  apria  avoir  entendn  lea  partiea  par  lenr 
proonrtun  reapectiia  aur  la  motion  prodnite  le  aix  de  mai 
conrant  par  la  denandereaae,  pour  faire  lejeter  lea  all6gi- 
tiona  portant  lee  numiroa  4,  6,  6,  10, 11  et  18  de  I'excep- 
tion  A  la  forme  de  la  d^fendereaae  comme  6tant  vagnea  et 
■iadMennin^  avoir  examine  la  procedure  et  d61ib6r6  : 

"  Accorde  la  dite  motion,  rejette  la  partie  de  Tall^gation 
nnm^ro  4  de  la  dite  exception  A  la  forme  qui  ae  lit  comme 
anit!  'Aiiii  hyth*  .^i^^^  ^^^^  ^|)|^]^  thny  haTO  tahiii 
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•  inbrenivAg 
«iir  onMijDfne, 
>mine  buie  dn 
PM  condam- 
H'h  aotuorire 

M^^  L*d«f«ii- 
e  salt  pM  oil 
Atro  app«l6e 
d«ftiiie.  L'in- 
lication  antn 
[tiennent  de« 
pnbliqae,  est 
ontraire  A  la 

nne  qneatioii 
lire  le  mftrite 
e  plaider  par 
I'acted'incoT* 
intient  cette 
)  alligne  que 
r^trnpiw  en 
Britanniqne 
enr  face,  va- 
et  frivoles, 
tiooa  qui  ne 
bmanderesse 
>ii.   Le  jnge- 


es  par  lenr 
e  aix  de  mai 
>r  lea  alldgic 
\  de  Tezoep- 
)t  Tagaes  et 
d61ib6r6  : 
rall6gation 
te  lit  comme 
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•  as  aiioh.  indudlug  a  row  of  Wcondiiional.  alMolate  and       i«^ 
pa««iv«  oWifnce  ta  the  Gou«raI  or  Superior  of  their  «^-./*- 
ordor  or  aociety,  and  by  the  rale,  and  rogalation.  of  ^•f-'" 
•their  a^iety  th«y  are  incapable  of  eteroiain^  J;",u  '^'^ 
nghta  in  thia  province,  ^rf'of  performing  anj  of  the 
;  neci^.a,y  function-  of  member,  of  an  aggregate  oorpom. 
Uon  auch  a.  the  .aid  Act  purport,  to  create;  "  rejette  e^. 
entier  1  alligation  nnm«ro  6  de  la  dite  exception  i  la 
forme  ainai  que  la  partie  de  I'allAgation  numftro  eiiai  .e 
ht  oomme  .uit :  •  and  in  effect  purport,  to  give  tWfotbe 
of  law  to  rule,  and  regulation,  of  the  uud  .ooietf  ihich    ' 
require  all  the  member,  thereof  to  give  primary  alle-T  I 
gianoe  and  obedience  to  a  foreign  power  and  authority, 
to  wit,  to  the  General  of  their  order  and  to  the  Pope  Vet 
wjette  en  entier  lea  dite.  alligaUon.  10,  11  et  18  de  U      ' 
dite  exception  A  la  forme,  avec  d6pena  diatraita,  etc." 

Motion  granted  in  part. 
Thtdel^  CharboHfuam  ^  Lamothe,  attorn^ya  for  plaintiff. 

and  /.  N.  Oremthietds,  coun.el  for  plaintiff.  ^     \s  - 

iMarJaren,  Leei,  amUk  ^  Smith,  attorney,  for  defiiaSnttf 

defendaS;.'^"' ^''•'^^  ^' '^^  ^^ 

,  F.  L.  Bii^m,  Q.  C.,  for  the  Attomey-G«nenl  P  CL  inv 

terveMuit.  ^  .  **' V"^"* 
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Hj    •  ^  November  80, 1889. 

Cbroifi  JoHNBOjr,  Gim  WUKTELB,  JJ. 

VINETTE  V.  Pii^NETON,  and  JONES.  «««, «»««. 
Xewor  anrf  Lessee— Privilege  of  Lessor^Sub-leoMe—aaitie- 

^'^^Sl.lS?'*'  "Ifer  .  writt^  le«efor  one  ye^,  which  prohi. 
Bfedsab.tett.Dg,  continued  to  occ^y  them  for  •  second  yew  under 
•  vert>«l  .greeinentto  pay  an  increMSd  monthly  rentd.uid  with 
«)me  modifl«»Uon  w  to  the  p«.mi«.  tewed.  In  vJ^^JZ 
Mcond  year  the  teseee  sob-tet  the  premiiHM  and  removed  the  greater 
part  of  hie  effects  to  other  premises  The  tessor  having  seiwd  the 
JTeCts  removed,  by  mvi^^gme- par  droU  de  mile,  there  being  at  the 
time  no  rent  due  and  ezi^bte :  '  b  »» wm 

HiLD :_!.  That  t)^  privilege  of  the  lessorfor  the  unexpired  period  of  the 
te«e  extend,  to  the  effects  of  t|.e  lessee,  and  al«,  iLudrthe  e^ 
of  the  undeiwtenant  in  so  far  as  he  is  indebted  to  the  tesaee:  and  so 

longas  the  undertenant  has  safflcient  effects  upon  the  premiseii  to 
se^re  the  rent  payabte  by  him  to  the  tenant,  and  the  tenantteaves^ 

sufficient  effects  to  secure  the  difference,  the  principal  lessor  has  no 

right  to  issue  a  mMie^^^Aiet  for  rent  not  due  and  exigible. 

2.  Even  where  the  under-tenant  hps  bound  himself  to  pay  the  tenant 
monthly  in  advance,  it  is  sufficient  if  there  are  enough  movables 
upon  the  premiaes.  including  those  of  the  under-fenant  to  the  extent 
of  his  obligation  to  the  teN»e,  to  secure  the  whote  rent  Ibr  the  re- 
mainder  of  the  lease.  »  •«•«- 

&m6fe.  That  where  there  is  a  nfritten  lease,  with  prohibition  to  aab-let 
and  the  teesee  remains  ih  the  premises  after  the  term  of  the  original 
jM«e,  the  parties  ag»^ing  verbally  to  certain  modifications,  the 
stipulation  against  sub-tetting  still  applies,  and  the  effects  \a  a 
■°il!!n.''  .•"^"  in  contravention  of  such  stipulation,  become 
subject  totl»prmc.pal  tessoHs  privitege  in  tiie  same  manner  as  those 
ofatiy  other  tiiird  person.  (') 

Inscription  in  Review,  by  the  plaintifl^  from  a  judg- 

(«)  Both  parties  s^m  to  have  considered  tiiat  tiie  stipulation  against 
«g-tetting  ceased  to  have  effect  lAer  ttie  expiration  of  the  flnt  year.  The 
dAteion  of  the  question  whether  tiie  uiidertenant  was  ii)  ttw  position  of 
an  oidinary  third  party,  however,  was  not  necessary  in  the  present  case 

"!1T5.  1^*  ^'**  ^'*  *•*  *^*  ««^  «f  *•  nnderSenwit  were' 
^9fe  to  the  foil  amountof  tiie  rent  which  she  had  •gwed  to  pay,  and  that 

T^J""'"*  ^'^^  "*«»»  tiM,  premi«»  aafflctent  eflbct.  to 

■ecure  tiie  diference  b«tw«pn  tv^'^*  p.y.i>.,  ^   ,,,.  under |  suj 

^EiitpayaEIel^himself.  ^  rmnHuptaaa 
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mentof  tiie  Superior  Court,  Montreal, (Telubr,  J), Sept. 
27,  1889,  qnashing  a  saisie-gagerie  par  droit  d$  suite. 
The  jodgment  of  the  Ooart  below  was  as  follows  :-* 
"  La  Cour,  etc......  v^  <  /  ^ 

-  "  Attendtt  line  le  demandenr  a  l«u6  in  difondtur,  pour 
one  ann^e  A  compter  du  ler  mai  1%B1,  les  premisses  men- 
tioiui6e9  dans  la  declaration,  savoir :  nn  logement  por- 
tant  le  num6ro  686  de  la  wie  St-Baurent,  k  Montreal;  an 
prix  de  |lt  par  mois,  et  un  magasin  portant  le  nQm6ro 
687  de  la  m«me  me,  an  prix  dQ  $9  par  mois,  suivantbaux 
rignfepar  les  parties,  le  6  juillet  1887,  et  prodi^ta  encette 
cause ;  qtte  ce  loyer  6tait  payable  k  rexpiratioi  do  chaque 
mois ;  qu'il  fut  stipuU  aux  dits  bi^x  que  le  d6fendeur  ne 
pourrait  c6der  ses  droits  auxdits  baux,  ni  sous  louer  en 
tout  on  ei  partie,  les  dite?  premisses,  sins  le  cons^nte- 
ment  expres  eipar  4rit  du  demandeur ;  que  le  d6fendeur 
a  pris  possession  des  dites  premisses  ainsi  loufies,  en  vertu 
des*ditsdeux  baux,  dds  le  mois  de  inai  1887,  et  les  a  habi- 
tues depuis  lors  jusqu'au  mois  de  mai  1888,  6poque  4  la- 
qnelU  le§  dits  baux  furent  continulfc  pour  I'espace  d'une 
autre  ann6e,  aux  mdmBs  termes  et  Conditions,  si  ce  n'ert 
que  le  loyer  des  dites  premisses  a\6t6  61ev6  k  $26  ^\ 
mois,  que  le  demandeur  s'est  r6serV*  le  hangar  faisant 
partie  4u  logen^ent ;  et  qu'il  aajoutt  au  magasin  une 
partie  de  l|Gave  se  trourant  au-dessdus  du  dit  magasin 
et  r68erv;6e  rann^e  pr^ldente  ;  \ 

.  "  A^tendu  que  le  d^fendeur  a  occup6  %dites  premisses 
lou6es  defpuis  le  ler  mai  188akjusqu'au\26  octobre  ina- 
vant,  temps  oH,  contre  le  gr6  et  VyoloW  du  deman- 
deur, il  en  a  enlevfe  la  plus  grande  partie  de  ses  meu- 
bles  meublants  et  effets  mobilieW  et  toutes  ses  mar- 
chandises  qui  les  garnislsaient,  et  les  a  transpoytfis  dans 
up  magasin  et  un  logement  situ£^  sur  la  rue  St-Lau- 
rent,  4  Montreal,  et  portant  les  n^Wros  681  0.  et  681  B 
deladiteme;  ■  .  .1 

"  Attendin  que  le  defendeur  a  sous  1oq6  les  dites  pr^ 
misses  quil  tenait  du  demandeur,  pour  le  remplacer  et 
joaqu^^NMration  de  son  bail.  4  n»p  T)>»na  M--y  Tnnn 
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mobilien  et  msrohaiidisei!,  k  nison  de  |18  patTiiaoiide 
loyer  payable  cfafqoe  nioia  et  d'ayance ; 
.  "  Attendn  que  par  notification  signifi^e  par  Maitre  B6- 
dard,  notaire,  le  28  septembre  1888,  le  ddfendenir  Qbtifia 
le  demandenr  de  son  intention,  nonobatalit  aa  aonvelle 
location,  deoontinner  k  occnper  lea  primiifMa  lonlea  dm 
demandenr,  eft  d'y  laisser  des  me^ibleB  menblanta  et  effota. 
mobilien  stlffiaantB  pour  garantir  le  loyer  iel  qiie  nqnig 
*par  la  loi,  et  en  oas  de  sons-locationjle  aa  part  de  payer 
r^gnliirement  son  loyer,  etdegamir  lea  pr6miaae»  ponr 
garantir  le  loyer  d'icellea|iiaqn'aalermai  dernier  (1889) ; 
'.ttendn  que  le  demandenr,  par  son  action  intents  le 
29  o^obre  dernier«  et-^acc^W9agn6e  do  aaiaie-gagerie,  a 
fait  salMT  dans  les  prdmiBsdRBpartenant  an  mis  en  canae 
et  occnpdeis  pax  le  d6fendenr,  lea  menblea,  <(iS»iB  et  mar- 
chandises  qn'il  y  avait  transports  et  qui  avaient  garni 
les  lienx  lon§8  par  le  demandenr  an  d^fendeor,  poor  la 
somme  de  1175,  6tant  ponr  le  loyer  h  6cheoir,  pour  lea 
mois  d'octobre  k  avril  demiers;  et  qn'il  deiiiande;qae  le 
d^fendenr  soit  condamn6  k  Im  payer  la  dite  somme  de 
#175  an  for  et  k  mesnre.^n'elle  devuendrait  dne,  avec  in- 
t6r6t  et  d6pens  : 

"  Attendn que  le  d6fendenr  .a  contdat^T^ytibn  et  la  aai- 
aie-gagerie dn  demandenr,  etqn'il  pretend,  dans  ion  plai- 
doyer^  qne  les  premisses  lott6es  dn  demandenr  6taiei|t, 
lors  de  la  dite  aaiaie-gagerie,  et  aont  re^fea,  gariiiea  de 
menblea,  eflfota'et  marchandiaes  appt^nant  taut  i  lui 
ipCk  la  aons-locataire  Dame  Mary  Jan^Oameion,  en  qnan- 
tit6  pins  qne  anffisante  ponr  garantir  le  loyer  dn  deman- 
denr jnaqn^an  ler  mai  demiexs ;  et  qne  le  2  i\pyembre  der- 
nier, il  a  pay6  an  demandenr  |26  ponr  U.  Igyoir  dV|ctobre 
dernier; 

"  Opnaiddrant  qne  le  d^fendenr  a  jnstifi^,  par  la  prenye, 
lea  alligations  de  son  plaidoyer ;  ,     ^^ 

"Gonaidirant  qne  le  pdvilige  dn  iCeptal^^j  lore 

de  la  dite  saiaie,  a'^tendaitliiir  lea  menblea  p«t|)blaiits, 

effets    mobiliero   et    marobaadises   dn   fi^feiidiaT  qni 

ajvaient  6t6  laiss6e  dana  1^  prfenieeee  joniteiiret  ,qne 

-^  droll  a'eieiidait  anHoaisi,  eliiita  d«l»  «otti49<)al^ 


Ai' 


-M 


6— SUPKMOB  COURT. 


.  821 

Bam^  dameron,  jmaqu'A  concurrence  de  ce  qu'elle  devait 
ftad6fendenr; 

V  "  Oonsi^rant  que,  lors  de  I'action.  la  dite  Dattie  Cameron 
devait  an  dfefendenr  |126,  pour  prix  de  sa  sons-location  • 
etqne  les  biens  menbles  quQ  le  d6fendeur  avait  alor^ 
dans  les  pr6misses  lou6es  dn  demandeur,  6taient  plus  qne 
snffisants  pour  garantir  1^  diflfiSrence  entr'e  le  prix  de  la' 
sous-location  et  le  montant  r6clam6  en  cette  cause  • 


^  Consid^rant  que  le  demandeur  n'a  pas  justififi,  par  la 
prduve.  son  allegation  qu'il  n'y  avait  pas.  lors  de  son  ac- 
tion, assez  de  menbles  garnissant  les  lienx  l6u6s,  pour  en 
garwitir  le  loyer  tel  qie  requis  par  la  loi,  maintieni  le 
plaidoyer  du  d6fendeur,  et  en  cons6quence  renvoie  I'ac- 
tion  du  demandeur,  casse  et  annule  le  brefde  saisie-gage- 
"^'  ^♦oi*  de  suite  6man6  et  ex6cut6  en  cette  cause  et 
l^u  d6fendeur  main-levfie  de  la  dite  saisie,  le  tout 


The  plaintiff  submitted  in  Review:—  ' 

"  Le  d6fondeur  ayant,  dans  sa  deposition,  declare  qu'il 
Qccupait  depuife  le  ler  mai  1888,  en  vertu  d'un  bail  verbal 
il  avait  evidemment  le,  droit  de  sous-louer,  et  par  consfi-' 
quent  les  metibles  du  sous-locataire  ne  se  trouvaient  res- 
ponsables  que  jusqu'A  concurrence  du  montant  qui  pou- 
vait  etre  dA  par  le  sous-locatairei  an  moment  de  la  saisie 
(Art.  1689,  C.  0.)    Mais  le  defendeur  avait  bien  pris  la 
precaution  de  voir  4  ce  que  son  sous-locataire  ne  vint  ja- 
mais lui  devoir.    En  effet,  pour  montrer  sa  maUce  et  sa 
mauvaise^bi,  aprds  avoir  refuse  I'offre  du  demandeur,  par 
lequel  il  voulait  reprendre  sa  maison  et  decharger  le  de- 
fendeur deP  son  loyer,  savoir  :  $25  par  mdis,  ce  dernier 
lone  les  memes  premisses  an  taux  de  |18  par  mois,  avec 
stipidat^n  que>  loyer  serait  payable  d'avance." 


W 


The  defendfmt  submitted  :— 
"  Le  denaandenr  i 
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■id  le  d6fendeuT  ne  lui  devait  rien.    Qde  fait  Panneton 

ayant  de,d6m6nageT  ?'  II  ft  la  prudence  de  hotifier  le  de- 

'  mandenr  de«t>n  Intension  de  d<6m§na|^eT ;  qa'il  contmnera 
d  payer  rggnlidrc^ment  son  loyer  comme  par  le  pass^.  II 
met  ttn,  tons-locataire  k  sa  place, 'ce  sons-^locataire  entre 

^  ponr' aa-del&  de  f400  de  meubles,  effets  et  marchandises. 

'  Panneton  lui-mdme'laisse  par  prudence  pour  aa-del&  .de 
#400  de  inarcliandiseH.      :        ' ,  v  '  •;  \ 

j*  Le  demandenr  pretend  que  le  ^yer  de  la  sons-looa- 

■taire  6t^t  payable  <  d'avance  «l)faque  mois,  ses  menbles 
n'i6taient  pas  reaponsables  poni;  le  loyer  du  demandeur. 

"  Mais  non,  ses  menbles  6taient -reaponsables  vis-d-vis 
le  demandeur  jusqtt'd  concurrence  du  montant  du  loyer 
^ii'«lle  payait,  c'est'i-dire  $18  par  mois.  Et  ceOi  est  si 
vrai  qu'au  cas  de  sais^e-gagerie  -par  le  demandeur  contre 
les  eftets  du  cfefendeur  et  ceux  de  la  soos-locataire,  cette 

-dernidre  n'aurait  pu  d^mander  exemption  en  sa  fftveur 
que  pour  un  ifibis  d^^loyer,  le  mois  conrant  lors  de  ta  sai^ 

^sie,  et  encore  &  elle  I'eut  pay§  d'avance.       '    ,    '; 

>     "  Du  moment  que  le  demindeur  avait  line  garantie 

*uifisante  i>our-tout  isou*  loyer  a  dcheoir  jnsqii'&  Texpira- 
tion  du  btal,  il  Wi  pouyait  16galement  exiger  d-ayantage." 


m 


Johnson,  J.  (ii^Jtevife w):— 

ll'llis  action*  was  taken  on  the  29th  October,  1888,  with 
process  of  saisie  gagerie  par  droit  de  suife,  for  f  175,  being  for 
thjb  font  not'  yet  due,  but  ip  come  due  monthly  from  Octo- 
ber to  April.  The  defendant  had  removed  his  effects  from 
;.  ihi6  premises  he  had  rented  from  plaintifij  to  the  premises 

of  the  mis  en  cause,  whAre  they  were  seized.  There  is  no 
doubt  that  at  theUmeof  this  seizure,  the  premises  leased 
from  plaintij[!.ren^ained  amply  furnished  with  hottsel^old 

effects  and  With  merchandise  belonging  as  well  tp  the 

'    <     .  defendant  as  io  his. sub-tenant,  Mrs.  Cameron,  and  suffi- 

.J^    cierit  to  fecure  the  plaintifi^s  rent  up  to  Ist  May,  1889. 

The  tenant  of  a  ^louse  -must  furnish  it  sufficiently  to 

""^    ''       secure  the  rent.    ThwNJs  the  g^end  principle,  no  doubt ; 


r- 
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and  this  obligation  of  cotirse  includes  the  other  general      -m* 
one  not  to  take  the  eflTeots  away.    Bu^rthe  Iheaning  and     ^f^ 
object  of  the  law  are  not  to  deprivJB  the  tenant  of  all    ^•>''»*^ 
disposition  of  his  effects,;  but  merely  ^oBecnrA,  the  land- 
lord; and  iWs  not  necq^sary  that  the  value  of  the  things 
put  into  the  h6use  should  be  equal  to  th6  whole  amount  '  • 

of  rdnt  for  the  entire  term  agreed  on.  . 

"  Lea  li^ux  sont  snffisamlnent  gamis/'Bays  Bourjon  (I|il 


^/ 


•  Iiy.-#;tit.  4,  ch.  8,  sec.  8,  No.  81),  "  lorsqu'll^  soiit  nieubl6«« 
t"  suivaijt  la  condition  du  locataire,  quoTque  Iqs  m^ubles 
"ne  montent  pas  h  la  valeur  des  lovers  quiltecterroht*  ' 
"pendant^tout  le  cqjnrs  du  bail;  c'esf  an  proprifitaire  ft 
"  veiller  par\terme."     Les  auteurs  mddernes  partageiit    ' 
cette  opinion ;  suivant  eia,  il-auffit.  en  g6n§?al  que  les    ' 
meubles  p^issent  rSpondre  du  terme  coufant,  de  celni  JL 
.6cheoir  et  des  frais  de  vent^judiciaire.  -(17  JDurantdn,  167 ;       . 
4Duvergier,  15  et  16;  2  Troplong.S^  ;  Agm^SOi,  etc.)! 

The  reason  of  the  thing  is  still  more  4)lai»3^  ktatid  hv<y 
M|ttQad6,  vol.  6,^Art.  1752,^Ko.  1:  /"Le  Ipcatairilo^t,  k 
"  peine  de  voir  prono;icer^  la  rfisolution  du  b^l,  garnir  les^ 
"  lieux,  de  meubles  suffi^ants.    Mais  qpand  le*  meufeles]-    * 
"seront-ils  r6put6s  suffisahts,?    Faut-iCparceque  i'art' ^ '  » 
"  21^0,  donntf  privilege  iu.  baiUdiw  |H)uf  tout^ie  qjfti  V  / 
"est  &ha-et  tout' cft  qui  est  4  #choff,^e quQ le-mx)bilier" 
"  doit  6tre  assez  considfipble  pour  tifepbnd^a  de  toute  la 
"  dtfr6e  de  la  locatibn  ?  EyidenMaent  non,  car  le'propri^-  \  -  ^ 
"taire  n'est  nidlemen^t  fqrc6*  de  laisser  accntouler^tous,  ' 
V'left  loyers ;,Qt  s'il  estrkisonnabl^ qu'il ;n'a|gisse pas ri|ou,r v 
*'  rewenfcettt  ft  d6iaut  dp  pai«perit  d'un  seul  terme,  il'esi 
"  raisonnable  aussi  qu'il  n>ttende  pas  trop  longtemps,  et 
"  l^e  pent  pas  se  pMhdre  qvand  le  mobili6r  dp  loca-  |       * 
"  Wre  est  su£&8ant  pour  produire,  par  la  vente  qui'^n  •   ' 
"  serait  faite,  le  montant  de  dexxt  on  trois  termes  en  sus  '     ' 
"  des  frais  de  vente."         ^  ',;^,    .  .   ,  i/ 

Duvergier  and  l^oploUg  are  stjU  iiote  favd^ble  to  the        .. 
tenant,"  as  regards  the  quantity  yeflTects  necessary-  Jo  be 
kept  ia  vthe^  hoi^ :  » 11  snffit-  qu'ils  aoi^nt  d'nne  valeur   ' 


\  (4 


;  ■■  propw  ft  rtpottdrt  du  loyer  pendant  le  t^rme  courant. 
"  et  le  terme  prochain,  aveo  firais,  etc."  ^ 
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»•*  Now,  the  effects  which  defendant  left  in  the  ni^i  hottse 

'  T'^l"*  -  as  4>elonging  to  hii^self,  were  not  of  themselves  sufficient 
to.  secure  all  the  rent;  l^ut  when  the  seizure  was  iaken 
th^  sub-tenfint -^owed  |126  ;  that  is  to  say,  she  would  be 
liable  for  that  under  the  whole  of  herteriu,  less,  however, ' 
the  sum  of  #18  which  the  defendant  remitted.  There- 
fore, she  owed  1108,  which  being  by  her  agreement  wifch 
defendant  payable  in  advance,  were  not  then  exigible. 

The  only  question  here  now,  th^n,  is  wiiether  these 
effects  of  the  sub-tenant  were  snh^ect  to  tjie  landlord's 
privilege';  because  if  they  were,  there  was  an  end  of  liis 
recourse  by  droil  ^  s%ite  in  the  other  premises.  By  his 
lease  the  defendant  bound  himself  not  to  sub-let..  It  is 
very  true  ^hat  he  pleads  there  was  no  tacite  r€c6nduftion  • 
but  a  new  verbal  lease  not  prohibiting  him  from  sub- 
letting ;  but  lie  proves  nothing  .of  the  *kind ;  he  only 
proves  an  alteration  of  |5  in  the  rent,  and  the  addition  of 
something  else  to  the  premises  leased ;  but  in  all  other 
respects  the  old  lease  remained  the  samel  By  our  juris- 
prudence, and  by  the- commentators,  upon  <&rt.  162  of  the 
Coutume  de  Paris,  it  would  not  be  the  Articles  1621  nor 
1689  of  our  code  that  utrould  apply  to  the  position  of  the 
sub-tenant  in  the  present  case ;  but  it  would  l)e  Articles 
1619, 1620, 1622, 1994  and  2006  0.  0.\  that  would  apply, 
and  that  the  plaintiff  might  invoke  ag^nst  her. . 

The  action  was  taken  on  the  29th  of  October,  1888,  and  ^ 
at  that  data,  the  defendant  had  received  noising  from  his 
sub-ten^itt.  She  only  made  her  first  payment  on  the  1st 
of  November ;  and  it  iif^iBllied  that  the  defendant  on  the, 
2nd  November  paid  the  plaintiff  $25  for  the  rent  of  the 
month  of  October  then  due. 

I  will  not  now  review  the  Articles  of  oiitr  Code,  nor  the 
commentaries  on  the  French  Code  in  patimateriA.  All 
that  has  been  done  over  and  over  again  in  this  Oonrt  witljt 
the  result  of  placing  beyond  doubt,  firi^t  (Art.  1619  and- 
1620, 0.  0.)  that. the  lessor  has  a  privileged  right  upon 
the  movable  effects  found  upon  the. ipTox)erty  leased: 
a  general  right  irreBpectiva-of-the- palrticnlar  ow: 
and  subject  to  exception  in  cases  of  oiiiirnerslup  by  md- 


■<ii^riiMmi,A^Lm'^^^'iaM.-Li 
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me^tary  or  transitory  lodgers.  Article  1621  extends 
this  right  to«  the  effects  of  sub-tenants  to  the  extent  of 
their  indebtedness  to  the  principal  tenant  Art.  1688 : 
The  tenant  has  the  right  to  sub-let,  in  the  absence  of  con- 
trary stipulation  between  him  and  his  lessor.  Art.  1689 : 
The  sub-tenant  is  held  to  the  princjpaj  lessQr  for  the 
amount  only  of  the  rent  which  he  xAa^  owe  at' the  time' 
of  seizure  ;  and  he  cannot  set  up  payments  made  by  anti- 
cipation. Anticipation',  however,  does  not  mean  stipu- 
lated payment  in  advance ;  the  article  expressly  say*  so. 
Arts.  1688  jand  1639  pf  our  Code  are  identical  with  Arts 

nwandiTsaaN.  :.,.[..^.   ..w:-  ^^:^-^-^-;^^ 

When  there  is  prohibition  to  sub-lst,  the  under-tenant 
is^placed  as  regards  the  principal  lessor  in  the  position  of 
^  any  ordinary ^ird  jfkHj.    See  JLorrain,  Code  des  loc.  et 
loc.  p.  Its,  No..4'74 ;  and  also  Agnel,  560.    Ferridre,  com- 
iMnting  on  Art.  162  Gout,  de  Pari4,  says  precisely  the  same 
thing.     (See  Ferr.  comm.  pp.  ib60  rt  «^.)    It  stands  tp 
reasoh  that  if  a  sub-tenant  can  only  g;et  back  his  effects 
by -paying  the__  price  for  his  occupatibn,  he^ould  npt  op- 
pose  toihe  principal  lessor'paymeiits  already  made  tp  the 
■'  sub-lesspr.    A  prinfcipal  lessee  cannpt  liberate  the  effects 
•  of  his  under-tenant  by  viplating  th4  stipulatipn  that  he 
shall  not  sub-lease.    (Agnel,  Manuel  des  Prop.,  p.  %4fj 
Np.  550.)  And  this  was  held  in  Amoldtr.  Cfnmard,  (6  R  L 
•748,  Octpber,  18t4.)    There  are  numerous  other  rfepprt'ed 
cases  thrpwingclearsji^ht  pn  the  ppints  of  this  ca^  j  but' 
I  will  pnly  cite  one  more,  rife.,  that  otBoper  v.  Melver  21 
L.  0.  J.,  p.  160,  decided  by  the  late  Mr.  justice  Dbrion 
and  unanimously  confirmed  in  ?«view  by  Mackay  Tor' 
tance  and  Bainville,  JJ.    I  hav«  a  very  long' Ji^t  pf  the 
repprted  cases  in  the  same  sense,  and  I  pnly  find  pne 
where  the  cpntrary  was  held  by  a  judge  sitting  alpne.  the 
casepf  AMty  t.  Bowker,  and  Q-ow/orrf  «/«/.,  opposa&ts,  re- 
ported  in  UK.  L.,p.-289.     mere  were  pro^bl^somd 
H  pecuhar  (aiEumstances  in  thS  casp  to.takft>it  ouUf  the 
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general  nJe,  and  which  do  n#  appear  in  the  report,  fnr  i 


IL 


T^T"  *^^""1J^.^''*  a  auwenaot  the  benefit  of  Articles 
1621  and  1639,  when  he  is  neither  reeognized  by  the  law 
nor  by  the  parties  to  the  lease. 
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In  the  present  case  tn^  action  of  tne  pmintlli!'  Wu  niet 
by  the  defendant  admitting  t^  lease,  ai^  alleging  that 
since  May,  1888,  he  had  leased  at  |25  a  i^fnthj  by  verbal 
agreement,  and  h«d  a  right  to'  sab'let.  That  a^  tkd  time 
of  the  seixnre  there  w0re  enongh  effects  of  the  defendant's 
and  the  sub-tenant's  to  secure  the  rent ;  and  t^at  he  had 
notified  the  plaintiff  in  September,  1888,  thtrt  Whadanbr 
let,  and  intended  to  remove ;  but  would  leav^  plenty  to 
answer  for  the  rent>v  The  truth  of  this  plea,  nffith  tl|e  ex- 
ception I  have  niled,  is  proved  ;  and  under  tl|a  facts  and 
the  law  of  the  case,  the  Court  beloW  found  thai  the  plain- 
tiff's privilibge  extended  to  all  the  effects  inihe  premises, 
including  those  of  the  sub^tenant  to  the  extent  of  her 
debt  to  her  immediate  lessor.  It  further  found  that  at  the 
time  of  the  seizure  the  sub-tenant  owed  #126,  from  which 
|18  must  be  deducted,  and  that  for  the  balance,  there 
was  more  th&n  sufficient.  The  plaintiff  contends  that  in 
reality  the  sub-tenant  owed  nothing  because  she  was  to 
pay  monthly  in  advance.  This  is  certainly  not  law.  She 
owed  under  her  contract  in'  the  manner  stipulated,  that 
is  to  say  monthly  in  advance,  though  of  course  it  is  true 
that  nothing  was  exigible  at  the  time  of  seizure.  She  had 
only  promised  to  pay< 

Judgment  should  be  confirmed  with  tjbe  exception  of 
the  fRo^iT  that  ni^es  the  sub-tenant's  debt  |126  instead  df 

♦108.-'  ,,;.;-■-/  '■     .:;'  '•-■':.:■'■  -M--.-!  ■■■-.■■'' 

Gtijjh,  i:,  ohMTveA  thsft  he  would  not  cinter  a  dissent, 
but  that  he  had  considerable  difficulty  in  accepting  the 
con.clnsion  f^  whiclt  th^  Oourt  had  arrived  in  this  case. 
The  judgment  in  Beiiew  is  as  follows:— 
*'  Oonsidering  that  there  is  no  error  in  the  judgment, 
save  and  except  as  to  the  reason  or  considirant  thereof, 
which  erroneously  states  that  at  the  time  of  the  action 
the  sub-tenant  owed  $126,  instead  of  #108,  which  was  the 
amount  really  due  by  said  sub-tenant ; 

"  "^ik  confirm,  etc."    -  <  *  ' 

*  /       ',  »  Judgment  confirmed. 


/ 


O,  A.  Morrisftoni  for  defendant. 
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Act 


26.  novetmbre  1889. 
Corav^  Paonuklo»  J.  ii^     '.  _ 
BARNES  vi  OOUSINEAl]^. '  •  ^^ 

quitamr-Enregistrement  (Tuieraism  sociale^SuOsance 


^^aJfidavU-IdentiJtcation  de  V action^  Ckmniquences  de 
Jabroffatwn,  par  let  Statuts  Reftrndus  de  Id  PrmHnte  dv 
:-   Q^ibec,  du  Statut  48  Victoria,  chapitre  29,  cancemant  Ven- 
regtstrement  dfis  raisoHs  sociales, 

^''°^^:^!^!T^^^'^  aodol,  vmiam  pour  le  reconvrement 

■ocUle,  I'affldavit  requi«'p«  ]«  loi  m  tronve  .U  ba.  du  ylo<,  »  n'eit 
PMn«oeM«ire  que  le  d^fendear  aoit  d«crit  duis  lk»ffld*vlt  nar  m 

Q»«  \»««on  ««t  BufflBamment  IdenUflee  quand  I'affidavit  »eitt,uve  au 

^  du  /ia<  et  qa'on  y  declare  que.  le  d<;rendear#(st  polfiivi  poui^ 

^     n'avolrpaafaltenPBgJstroraaraisoii-oclalei      /T  t"""^'^'  l»«f 

"'  °^,i^?*!ll!i??'°*H^^«'l™'  ledaendenr  a  encouro  lapfi. 
nalit«  de  f200X)0  ^r  n'airoir  pas  fait  lea  d^daraUotai  exigdea  par  to 
Statut  48  Victoria,  cbapit^  29.  conoeraant  I'enreglg&ement  deTrai- 
■onB  socialea :  i  \ 

•^^i  'TS'^1!  ** ®*'*;'*  '^•"f^  •*'««*•  avantle. data.  menUonn«ea  4  , 
tad6claratioii.par  la  mfBelenyigHejir  deaSUtutsBefoDdn.  de  la  Pro- 

vinoe  de  Quebec,  ledtfendeur  n'a  enooura  auoune  p<5iialit6,  et  l«actiou 
da  demandear  doit  «tre  d^bout^ 

Le  demandflur  pi  cjtte  cause  rtclamait  du  dfifendeur 
un©  p6nalit6  de  1200.00  pour  afoir  fait  cdmmerce  sous  le 
nom  de  J.  B.  A.  Cousitieau  &  Oie.,  sans  avoir  fait  enregis- 
tr^  $^  raison  sociale.  L'affidavit  requis  par  la  loi  se 
trouvait  au  bas  du  yS«/;,il  exposait  ainsi  la  cause  de  Tac- 
tion: " That  in  instituting  and  py38»Buting  the  present- 
**  action  against  the  above  named  defendant,,  being  a  qui 
Uam  action  for  the  recovery  of  A  peniaty  of  two  hundred 
"  dolkrs  for  non  registration  o^  the  firm  of  J.  B.  A.  Qou- 
"  sineau  &i  Oa"  etc.  La  declaration  annexfee  au  bref  al- 
I6guait  que  le  29  mai  1889,  le  d6fendeur  avait  fait  com- 
merce k  Montreal  soup  le  nom  de  J.  B.  A.  Cousinean  & 
Gie.  sans  avoir  fait  enregistrer  :  *•  a  deckration  in  writ- 
"  iag,  signed  liy  the  said  defendautJu  the  tAiiasfit  ache-  i 
"  dule  A  annexed  to  the  Act  of  QuSlec,  48  Victoria,  ^ijap. 


,     \': 


898  '         UOHT&JtAhfyhfW  BMFOKtB.  .  .     ^ 
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"  ter  29,  or  uny  declaration  whaisoernr,  eittier  within 
sixty  days  of  thn  time  of  first  using  tlie  said  style  of  J. 
"  B.  A.  GouHinoao  &  Co.,  or  »t  jany  time  subsequent  there- 
'*  to,  whereby  the  said  defendant  hu  failed  to  oomply 
^  with  the  provisions  of  [said  Statute,  and  has  rendered 
"  himself  liable  to  a  fine  of  two  hundred  doUan.'^-    ,' 

Le  d6fondour  oppgge  i\  cetto  action  une  exception  p^ 
r«mptoiT4»-«tntr5itfond6u  en  substance  sur  lea  grtefa  sni. 
YimtB  :   *    -— -  -  ——-  '■'.■  ■  '„■ — — — 'v— — T — H— - 


lo.  L'afRdavit  no  donne:  pas  les  noms  et  prfodms  du 

dfilendeur..    :^-'# '   ^-  .;  .■  ^.  - ./  *  ■ 
,  2o.  U  no  d£^ne  pas  sufflsammenOa  6iiaBe  d'aotibn. 

So.  II  indique  une  autre  cause  d'action  que  la  d6olara- 
tion,  car  tandis^quo  celle-ci  parle  du  d6faut  d'enregistre- 
paent  d'une'raiyon  sociale,  Taffidavit  se  rapporte  au  d6faut 
d'enregistrement  d'une  80ci6t6,  "  the  firm  of  J.  B.  A.  Gou- 
•*  sineau  &  Co." 

4o.  L'affidavit  r^f^re  k  Taction  comme  existante,  "  the 
*'  present  action,"  tandis  que  Taction  n'a  6t6  r6ellement 
intent^e  que  le  lendemain.  ' 

^d«^4i?Bi  q^'il  appert  k  la  d^cl^ation,  le  demandeur 
poursuit  le  d6fendeur  pour  n'ayoir  pas  fait  les  d6clara> 
tions  requises  par  le  Statut  48  Victoria,  chapitre  29  ;  or, 
aux  dates  meutionn^eu  4  la  ddolaration,  ce  statut  n'ayait 
plus  force  de  loi  et  se  trouvait  abrog6  par  la  mise  en  vi- 
guenr  des  Statuts  ^fondus  de  la  Province  de  Qu6bec. 

Lies  parties  ayant  inscrit  sur  cette  exception  p^remp- 
toire  en  droit,  la  Gour  a  tTonv6  mal  fondle  les  quatre  pre- 
miers griefs  ci-dessus  se  rapportant  k  Tinstiffisajace  de 
l'affidavit,  mais  elle  a  renroyS  Taction  surle'Se  mo^ei|  in- 
voqu6.  ■...'  ^■;:''  ,■;■..  ''.r,,:.  ■.  ;«;,■'■...        ',    *•  [ 

■'Feb  CuJwAM  :--•.  ^"/^  ■:.'','■■■ '.■■•'^' 

'^  tiO  httide  la  loi,  en  exigeant  une  deposition  sous  ser- 
ment,  est  de  s'assurer  que  le  ponnuiyant  n'agit  pas  col- 
lusoirement  avec  le  (l^fendeur  et  que  Taction  n'est  pas 
prise  dans  le  but  d'emp^cher  le  d6fendeur  d'Mrei  poursni 


/ 


vi  par  d'atttawBr- Poor  cela,  iT  auffit  que  Taction  soit  clai- 


nment  identifite,  et  qu'il  ne  puBse  j  avoir^,  de  doute 


b—iansm^  oouin. 


a2» 


)t  prfodma  dn 


jTf 


ivoixi.de  douie 


qtiuit  ft  Taction  qnt  a  AM  pri«e.    Dans  le  cas  present,  Taf- 
fidavit  flst  an  ban  flu  y^o/.    II  est  done  inutile  do  nommor 
dfl  nonVeaa  Ici  d^fimdeur  qui  eat  d^aigu^  par  sea  noma  «t 
prdhoms  hnjlat.   Lea  partiea  et  la  oanae  sont  parfaitement 
identiflies.    Qnant  k  U  natnilB  de  la  dnmande,  11  anffit  dn 
dire  qae  le  demaudenr  reclame  la  p6nalit6  de  $200.00 
poarlo  d^fant  d'enrogistroment  de  la  rqjson  aociale  de  J. 
B.  A^^uainean  &  Cie. ;  lea  details  pr^ciH  se  troaveront< 
dana  la  dfiolaration  dn  demandonr,  et  cetto  d£oIarationl 
dira  ai  Gousineau  faisait  affaires  aenl  on  aveo  d'aatrea) 
Bons  cette  raison  Bociale.  , 

Mais  la  demidre  objection  dn  d4fendeiir  eat  fatale.  Le 
d6fendeur  eat  ponrauivi  parce  qu'il  n'a  paa  fait  lea  d6cla- 
rationi  requiaea  par  le  Statnt  48  yictoHa,''chapitre  29.  Or, 
•nx  dpoquea  mentionn^ea  4  la  d6olaration,  4  savoir  le  2t, 
mat  1889,  oe 'statnt  n'6tait  plus  en  vigneur.  En  effet,  . 
I'acte  concemant  les  Statute  Refondua  de  la  Province  de 
Quebec,  60  Vict.,  chap.  6,  sect.  6,  §2,  d6clare  qu'A  compter 
de  r^maination  de  la  proclamation  mettant  en  vigneur 
)oa  Statute  Refondus  de  la  Province  de  Qu6bec,  toutea  lea 
dispositions  contenues  dans  lea  diffi^rents  actes  et  parties 
d'actea,  mentionn^s  dana  I'appendioe  A  annex6,  seront 
abrogdes.  Or,  le  Statut  48  Yipt.,  chap.  29,  est  mentionn6 
k  Tappendice  A.  Ce  statut  eat  done  abrog6  depuis  la 
date  de  la  proclamation  qui  a  mis  en  vigneur  lea  Statuts 
Refondua  de  la  Province  de  Quebec,  k  savoir  depuis  le'' 
ler  Janvier  1889.  Le  d6fendeur  n'a  pu  done,  k  la  date 
mentionn6»A  la  declaration,  29  mai  1889,  enconrir  ancune 
reajponsabilitS  pour  ne  a'dtre  paa  conform^  anx  digpoBi* 
tiona  d'une  loi  abrog6e. 

L'action  du  demandeur  a  6t6  d6bout6e  par  le  jugement  * 
snivant : 

^ '  "  La  Gout,  apria  avoir  e9tendu  les  parties  par  leurs 
avocata  aur  Texoeption  pAreinptoire  en  droit  produite  |>ar 
le  d6fend6uT,  examin6  la  procMure  et  dtiibM  ; 

"  Gonaid^rant  que  le  demandeur  reclame  dn  ddfendeur 
la  Bomme  de  #200.00  oomme  p§nalit6  pour  n'avoir  paa,  le 
29  mai  1880,  enfegiatfO  au  grwiFe,  ui  an  bttwtn  d'enregia- 
trement  la  d6olaration  de  80ci6t6  requiae  par  le  Statut  48 


». 
ComUmmi. 
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Viet.  oh.  29,  de  Qa^ibec,  quoiqa'il  fit  afFttiroa  looa  le  nom 
de  J.  B.  A-  CJouiintma  &  Cie.,  d^Ja  dito  dato,  «t  plus  du 
■oixaute  jouni  auparaTAnt  ;         ' 

"  Oonsid^rant  quo  le  dit  Statnt  de  Qn(^b«Q  48  Tiot.  oh. 
29,  avait  Hft  rappuK)  par  leu  Htatuta  Kefondtta  do  Qti£b«c 
dopuis  Ui  lor  jauvior  1889,  date  do  la  mia<)  on  force  [mt 
proclamation  dea  dita  Hiatnta  Refondiu  (|e  Qa6b«o,  et  quo 
par  cons^qaont  lu  dlrfendeur  uVitait  paa  ^nu,  le  29  mai 
1889,  de  ae  conformer  aa  Statnt  de  Quebec;  48  Viot.  oh.  29, 
ot  n'a  pa  i^icourir  auoniiA  p6nalit6  ^lour  d6faaWd  a'y 
con  Former  ; 

"  Maintient  I'oxception  p6remptoiro  en  droit  du  d6Feta- 
denr,  et  nmvoie  In  prfHoute  atttion,  avec  d6p(ms  distraits, 
etc"  ^•.      .'M^-     ■    'A-  ■ 

_.  L.  -- ^  Action  renvoyfe.   - 

Susteed  4*  tjott^,  arooim  du  demandonr. 

Archambault,  Bergtrtm  Sf  Migmntit,  ayooata  du  d6F<^dear. 
(p.  B.  M.)  --:— -t;--        -, 


Coram  Tait,  S, 


Ex  PARTE  HAMILTON,  petr.  For  writ  of  certiorari,  and 
G.  A.  DUQAS,  Esq.,  respondent 

Certiorarir—Judgmetit  of  inferior jurisdictu»^Art8. 1220, 1221, 

■  -: '— 7-7 -^  ^:  cap.-— Mens  rea.   --^■^^i^-r-w^^^ 


HlLD :— Where  a  magistrate  diamiaaed'  a  charge  of  selling  intoxicating 

^liqnun  to  minora,  on  the  ground  that  the  complainant  had  not  proved 

that  the  defendant  knew  the  persons  to  be  minors ;  that  thia  waa  not 

a  case  for  the  issue  of  a-  writ  of  eartiomri  under  |  1  or  3  of  Art  1221, 

CC.P.,  there  being  neither  want  or  excess  of  Jurisdiction,  nor  any 

V    grbsa  irregnlatitjr  in  tiie  proceedings^  , 


Tait,  SS-^^ 


w 


The  petitioner  moves  for  a  writ  of  eert^ari^in  order 
that,  thia  Conri-may^reviae  ajndgmeiiiJgJi^Jadga  Pngaa, 


ry  27, 1889.  \. 


r(s.  1220, 1221, 


0— fiUI'ERIOR  OOUBT., 


m  con* '      ""^ 
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rendentd  on  tlie  Uth  of  Jftnoihrf  lut,  dinnininf  i 

plaint  made  by  {Httitioner  •gainat  ou«  Cytillo  J^doin,  of    tftUltSSL 

Lonf^uenil,  charging  that  ho,  having  a  lioenm  to  knop  a  ^ 

hotol,  and  therein  to  soil  into:(icaiing  liqapra,  did,  on  the 

2nd  diy  of  Novembor,  1888,  sell  intoxii;atiiig  liqnorM  in 

hid  aaid  hotol  to  miuom,  to  wit,  to  William  (jorboillo  and  .    j 

Thoiuaa  W.  Galea,  contrary  to  the  atatute.  ,   ' 

The  aflidavitvoPcircuniatancea,  amongst  other  thingi,    >  ' 
HMts  forth  that  it  waa  prove<l  that  the  liquor  had  been     .;    ^ 
sold   to  these  parties,  and  that  they  were  at  ^h^  Ij^e        ■ ' m^; 
minora,  but  that  Jtu^^|||^gas  had  held  that  complalni^t 
(petitioner)  had  '*^|^^^^^9jl|^A^  ^^^  defendant  knew  that 
they  wero'minorsAiKwIR^      proof  not  having  been 
made  by   <H)mplaiinM^^K|jF  complaint   had   to  be   di«- 

The  peti^onor  fhrther  alleges  Ih  hh  affidavit  Ihat  tilit 
holding  was  a  gross  irregularity  in  the  prot^ediuga,  and 
that  he  believes  that  justice  has  not  been  done,  and  will 
not-bd  done,  and  further,  that  Jndge  Dngas,  in  holding 
that  complainant  was  obliged  to  make  this  proof,  and  in 
dismissing  the  complaint  because .  he  had  iiot  made  il, 
exceeded  his  jurisdiction. 

Se<^tion  91  of  the  License  Act  of  18t8,  as  amended  by 
Section  12  of  the  Act  of  1888,  is  as  follows  :~ 

"Intoxicating  liquors  shall  not  be  sold  therein,  at  any 
"  time,  to  drunken  persons,  nor  to  minors,  nor,  after  eight 
"  o'ol^]^  at  night,  to  soldiers,  sailors,  anprentices  or  Mr- 
"  vants,  known  as  such  by  the  maste^fl^^e  house." 

I  mig^t  here  remark,  en  ptuumt,  thaxtnere  is  a  marked 
-  difference  between  the  punctnatiqn  pf  this  clause  in  the 
English  and  French  versions.  In  ihe  English  there  is 
only  a  comma  between  the  words  */ minors"  and  "nor," 
so  that  the  words  "  known  as  snoh  by  the  master  of  the 
house "  would  appear  Xo  dominate  the  whole  clause, 
while  in  the  French  version  thereis  a  semicolon,  which 
would,  appear  to  restrict  the  application  of  these  words  to 
"soldiera,  sailors,  apprentices  or  servants."  The  same 
difference  df  punctuation  has  been  carried  into  the  Be* 
Statxttes  of  Quebec,  OeUion  Ofll.    The  EagHsh-rw- 
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"bion,  which  is  supposed  to  be  declaratory  of  the  laW  as  it 
existed  in  the  English  statute,  reads  as  follows : — 

*'  Intoxicating  liquors  shall  not  be  sold  therein,  at  any 
"iime,  to  drunken  persons,  or  to  minors,  ojr  after  eight 
"  o'clock  at  night,  to  soldiers,  sailors,  apprentices  *or  ser- 
"  vants,  known  as  such  by  theinaster  of  the  house." 

The  petitioner  contends  (1)  that  knowledge  on  the  part 
of  defendant,  that  the  persons  he  sold  to  were  minors,  was 
r~  not  essential  to  the  commission  of  the  offence ;  and  (2)  that 
if  it  was,  he  (c(^plainant)  was  not  bound  to  prove  that 
defendant  had  such  knowledge,  but  that  the  latter  was 
bound  to  prove  mistake  of  fact.  Upon  this  branch  of  the 
case  his  proposition  as  given  to  me,  was  verbatim  as  fol- 
lows:— .  • 

"  When  an  act  is  prohibited  absolutely,  as  in  this  ca^e, 
"  and  the  law  is  silent  as  to  knowledge  or  intent,  knowl- 
"  edge  or  intent  is  not  essential  to  the  commission  of  the 
"  offence ; "  and  he  cited  a  numbeir  of  authorities  as  sup- 
porting thi^  view.-  Without  venturing  an  opinion  as  to 
the  correctness  of  this  proposition,  I  may  be  permitted  to 
say  that,  assuming  as  it  doesi  that  bur  law  is  silent  as  to 
knowledge  or  intent,  it  does  not  appear  to  me  to  fairly 
-,  meet  the  present  case,  Eteeing  the  language  of  our  statute^ 
"  known  as  such  by  the  master  of  the  Jdouse," — assuming, 
as  I  think  I  l^ave  a  right  to  do^that  the  defendant  is  en- 
titled to  the  benefit  of  the  English  version,  of  the  statute, 
.  which  is  more  favorable  to  him.        ^   /^ 

Taking  the  proposition  as  it  standsf°however,''and  con- 
ceding that  there  are  decisions  to  si^pqrt  it,  there  is  thid 
much  fi|¥ther  to  be  said,  that  there  are  decisions  and 
authorities  the  othei;  way  when  it  comes  to  be  applied  to . 
a  case  like  the  preseiit.         '       ',  '  » 

Bishop  on  Statutory  Grimes  says  1^  true  doctrine  is 
this :  "  Mere  proof  by  the  defendant  that  he  did  |iot  know' 
"  of  the  intoxicating  quality  of  the  liquor,  or  of  theadnl- 
•"teration  of  the  milk,  would  not  necessarily  be  adequate 
"  on  defence ;  for  if,  on  all  tha  facts  a^  they  8bH>nld 
.  "  appear  from  the  evideauiu  produ^ftd  on  thu^liw  side  inid~ 
/"on  the  other,  the  jury  should  he  satisfied  th6  defendant 
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^  "  was  lacking  in  good  faith,  or.  did  not  care,  or  wati  wil- 
"  fally  blind,  or  was  negligent  in  his  examinations  and 

"^inquiries  on  the  question  of  adulteration  br  th^  intoxi-' 
"  eating  quality,,  he  would  be  responsible,  though  in  a 
"  certain  sense  he  wa^  mistaken.  And  the  reason  is,  that 
"  carelessness  ojii  negligence,  for  example,  is  criminal,  as 
"well  as  the:  more  specific  intent  to  violate  the  law. 
"  But  farther  the  general^  doctrine  does  not  g^.  Accord- 
"  ingj  lhetef()re,  to  the  gene^l  doctrine,  as  elsPtvhere  held^ 
"and  accorditag.to  s0tiiidK<reason,  a  prohibition  of  a  thing, 
"in  mere  unlimited  w.ordS,  no  more  implies  a  legislative 
^' intention  i:o  overturn  the  principle  of  the  cotnmon  law 
^  that  a  defendant  must  be  judged  by  -the  facts,  as  he 
<'  honestly  believes  them  to  be,  than  to  overturn  the  prin- 
"  ciple  that,  to  be  responsible  he  must  be  of  sound  mihd." 
And  at  Section  J.021  he  sayis :  "  For  example,  in  Indi- 
"  ana  '  the  Statute,*  as  the  Court  observed,  '  prohibits  the 
"  sale  of  liquor  to  a  minor,  and  authorises  the  sale  to 
"  adults.'  Under  this  it  is  held,  that,  primd  fade,  the 
"knowledge  of .^ the  seller  must  be  presumed  to  accord 
"•with  the  fact;  yet  he  may  show  in  his  justification, 
"that,  the  person  being  unknown  to  ^,im,  he  looked  like 
"or  represented  himself  to  be  an  adult,  or  that  the,per- 
"  son's  family- or  .the  community  treated  him  as  of  age. 
"T)f  <^urse,  t6  make  such  a  defencja  available,  the  defend- 
"  ant  must  have  acted  in  good  faith,  and  with  due  care 
"  and  caution.  And  wher'e  this  good  faith  and  due  care 
"do  exist,  and  there  is  no  fattlt  or  carelessness  of  axf 
"  kind,  and  what  js  done  is  such  as  would  be  proper  and 
'just  were  the  fact  what  it  is  thus  honestly  believed  to 
"be,  there  is  no  ptincij)le  known  to  our  criminal  juris. 

'"  prudence  by  which  this  morally  innocient  person  eaiib^ 
"  condemned  because  of  the  existence  of  a  fact  which  he 
"did  not  know  ahd  coijaldnot  ascertain-.  On  the  other 
"  hand,  to  condemn  hiiQ  would  be  to  violate  those  princi- 
"  pies  which  constitute  the  Tery  foundation  of  our  crimi- 
"  nal  jurisprudence.  Honeslferror  qf  fact  is  as  universal 
"  an  exouBB  for  what  would  otherwiae  he  a  criminal  act-aau 
"insanity."  ,  :  * 
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Endlich,  ,iQ/his  recent  work  on  the  interpretation  of 
Statutes,  Section  132,  says :  "  Bn^  how  far  ignorance  or 
"  erroneous  belief  of  a  fact  which  is  essential  to  the 
"offence  is  material,  is  a  question  which  has  given  rise  to 
"some  contrbyersy  and  conflict  of  decisians.  It  seems 
"  that  where  the  act  done  is  one  primd  fadfat  usually 
"lawful,  calling  for  no  explanation  or  excuse,  and  is 
"  unlawful  only  under  exceptional  circumstances,  ignor- 
'%nce  or  erroneous  belief  regarding  those  circumstances^ 
"is  to  be  regarded  as  establishing  the  absence  of  mens 
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Then  at  the  next  Section  he  says  :  "  Oh  the  other  hand,, 
"  where  the  act  done  is,  in  its  nature  a  breach  of  the  law 
-"  by  the  person  who  does  it,  and  is  divested  of  that  dhar- 
"  apter  only  when  a  certain  fact  exists,  the  person  who 
l^idoes  the  act  'in  ignorance  of  that  fact,  or  in  erroneous 
"  belief  respecting  it,  cannot  be  said  to  do  it  innocently, 
"  and  is  not  excused  by  his  ignorance  or  mistake." 

The  sale  of  intoxicatitig^  liquor  by  the  defendant  was 
usually  and  'ftimA  facie  lawful,  and  was  unlawful  only 
under  exceptional  circtimstan^^^^that  is  when  sold  to 
<minors.   It  would  appear,  accbirc^^^o  Endlich,  that  ignor- 
ance or  erroneoiis  belief  regarding  the  fact  t^at  they  were 
minors,  would  l>e  regarded  as  establishing  the  absence  of 
mens  rea.     If  such  is  the  case  when  the  statute  is  silent; 
regarding  knowledge,  it  .can  easily  be  seen  how  much  the 
def<liidant's  position  is  improved  if  the  words  "  known  to 
,.  be  such  by  the  master  of  the  house,"  are  to  be  taken 
"mto  consideration.    I  may  day*  however,  that   I  have 
rape  ^nto  this  part  of  the  case  more,  with  a  view  of  shew- 
ing: the  nature  of  the  question  the  Court  below  had  to 
decide,  than  of  expressing  an  opinion  upon  it,  for  the  first 
^   question  which  I  have  to  decide  is  whether  I  have  any 
.  power  to  revise  the  judgment  in  question. 
^     The  License  Act  contains  special  provisions  for  recourse 
.by  certiorari^  but  these  only  apply  to  cases  where  tke^ 
defendant  has  been  convicted.    The  present  application 
jB  baBftd  np6n  the  articlea  of  the-oodn  qf  procedure. 


/^  Art.  12^0  provides  that  "in  all  cas^* where  no  appeal 
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"  is  given  frotti  the  inferior  oourts  above  mentioned,  tie 
"  case  may  be  evoked  before  jadgment,  or  the  judgment 
"  may  be  revised,  by  nftans  of  a  \<rrit  of  certiorari,  unless 

*^'thi8  remedy  is  also  taken  away  by  law."    And  Art. 

1221  enacts  that  the  remedy  lies,  nevertheless,  on/y  in  the 

following  cases :  ^. 

"1.  When  ther6  is  waAt  or  excess  of  jurisdiction  ; 

"2.  When  the  r^ulations  upon  wtfich  a  complaint  is" 

brought,  or  the  judgment  rendered  are  null  or  of  no 

.  .effect-;        -•  '©■       ■    i     ■•'   •.  '•'     :  ■ 

"  8.  When  the  proceedings  captain  gros^  irregularities, 
and  there  is  reason  to  believe  that  justice  has  not  been  or 
will  ^ot  be  done."  ' 

^*The  petitioner  tries  to  bring  this  case  within  Sub-Sec- 
tions 1  and  8  ol^j^t'.  1221.  As  already  pointed  out,  he 
says  in  his  affidavit,  (1)  that  the  magistrate  in  holding 
that  the  complaint  (petitioner)  was  bound  to  prove  that 
the  defendant  knew^lat  the  parties  he  sold  the  liquor  to 
were  minors,  and  that  inj^smissing  the  complaint  because 
such  proof  was  not  made,  the  magistrate  exceeded  his 
jurisdiction;  and  (2)'thay^i8  holding  was  a  grosa irregu- 
larity, and  he,  petitioner.^lieves  justice  has  not  been  and 
will  not  be  done.  p 

I  have  been  referred  to  several  English  cases  which  I 

understood  were  cited  Aot  only  as  supporting  the  proposi- 

-  tion  laid  down  by  him  and  akeady  discussed,  but  also  as 

sustaining  his  content|onthslrthisjras  a  proper  case  for 

a  writ  of  cer/tbrart.       '^  -P  ' 

The  four  principal  cases  cited  were  FUzpatriek  v.  Kellp, 
4^  L.  J.  Eep^  M.0.^82;  i^g-.  v.  JVmcegi4  L.  J.  Rep.  M.C. 
12^;  JUsg.  V.  Bishop:  49  L.  J.  Rep.  M.C.  4S;  Cundyr. 
Lscocq,  68  L.  J.  Rep.  M.C.  126.  None  of  these  were  cases 
in  which  a  writ  of  certiorari  issued.  I'he  fir^  »nd  third 
came  before  the  Superior  Court  upon,  cases  stated  under 
20  and  21  .Vict.  (Imperial),  cap,  48,  which  makes  provi- 
sion for  obtaining  the  opinion  of  the  Superior  Coim  on 
questions  of  law  which  arise  in  the  exercise  of  summary 
jnrisdintion  by  jngticcg  of  the  peaoofnndor  which,  upcCT 
case  being  stated,  the  higher  court,  after  hearing,  reveraes, 
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affinns  or  amends  the  determination  in  respect  df 
the  case  has  been  stated,  etq^  ? 

The  other  two  were  Crownl  Oases  Reserved 
I  find  myself  unable  to  concur  in  i^iB  view  that  this  Is 
a  casein  which  I  should  order  a  certiorari  io  issue.  Itf 
my  opinion,  this  is  neither  a  case. where- there  has  been 
excess  of  jurisdiction  nor  where  gross  informalities  hate 
been  committed.  •  .  ,  >  *  " 

The  magistrate  had  undoubted  jurisdiction  to'  try  the 
ae.  He  heard  all  the  evidence.  He  saw  the  young 
men  who  bought  the  liquon  H^  h^d  that  the  6ffence 
had  not  been  proved.  If  a  magistrate,  having  jurisdic- 
tion to  sit,  holds  that,  in  jji  statutpry  case  like  the  present, 
certain  eyidence  is' necessary  to  establish  guilt,  or,  upon 
certain  facts  and  circq^pstances  being  proved  before  him, 
holds  that  defendant  is  not  guilty  owing  to  the  absence 
of  mens  rea,  have  I  under  our  Code,  whicjik'gj^Kssly 
limits  the  writ  to  certain  cases,  a  right  to  oroQr  4lie  rev 
sion  of  such  a  judgment  ?    I  think  not.  * 

^  In  England  they  have,  as  already  pointed  out,  a 
Especial  mode  of  obtaining  the  decision  of  the  Superior 
Court.  I  am  bound  by  our  own  Code,  which  says  the 
r<»medy  lies  only  in  certain  cases.  This  application  does 
not  disclose  one  of  those  cases.  The  magistrate,  in  a 
matter  in  wl^ich  he  had  jurisdiction,  decided  a  delicate 
and  perhaps  difficult  point  according  to  the  best  of  his 
ability,  and  I'  hold  I  have^no  power  to  oifder  his  decision 
to  be  revised.  .       *  ^ 

The  motion  for  a  writ  must,  therefore,  be  rejected,  with 
^  costs.  . 

Motion  dismissed.; 
S.  it.  Lebourvmu,  for  petitioner.  p 

JcM^n  (^  Jbdom,  for  respondent.  ,  ■  '  ; 
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'   ♦  October  9,'  1889. 

-  Coram  Eaonuelo,  J.  •  , 
-       --  --    .  '         . 

.  MoFEE  V. 'GBKDKON. 

'  Dectmatorp  Exct^ian-Complelion  of  caUse  of  action  in  con- 
tract/or saie-ContractJbp  telegram  and  delivery. 

Hbu)  :-ThBt  where  a  merchant  dbmiciled  It  8..  a^ks  by  teleeram  fmm  . 
merchant  domiciled  atiif..  for  a  quotation  of  certain  g^?S  bTr 

^  ivered  a  8..  to  which  the  merchant  ,it  M.  telegraph^ in  reply  ofe^ 
ing  certain  qaantiHea  at  certain  prioee.  and  the  merchant  at  8.  t  W 
flpon  re-ponds  accepting.tlie  prioee  but  changing  the  qrtantiUes  u^ 
^hK=h  the  merchant  at  M.  shipe  in  accordance  with  the"  laJlS 
grwn,  no  complete  right  t)f  action  arises  in  the  District  of  M.,  and  an 
acUon  brought  in  Boch  District  is  dismissed.  .«»""«» 


l\ 
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DecUnatory  exception  by  defendant,  a  n^erchantresidinff 
and  trading  at  Sherbrook«,  District  of  St.  Francis,  to  action 
bronght  in  District  of  Montreal  by  plaintiff,  a  merchant 
Qf  Montreal,  to  recov^  price  of  goods  sold  and  delivered 

1  ^f  feV^?^' ^®*'''^**'*  *^^®fi^»P*»«d  from  Sherbrooke 
to  plain^tiff  a1  Montreal :-«« Quote  bottom  price  for  good 
"white  seed  oats  delivered  here.",  Plaintiff  replied  by 
tekgfam  on  swne  day  :-v-«  Three  Hnndred  seed  barley, 
hftyrsii  per  fifty  pounds,  balance  car  seed  oats,  thirty- 
"  six  iler  thirty-two  there."  Defendant  telegraphed  plain- 
tiff in  answer  :-»Meps^e  received-^hip  at  once  two 
"  hundred  bnshels  seed  barley,  balance  seed  oats."  With- 
out further  correspondence,  pkint^  shipped  th^igods  in 
accordance  with  ^  telegram.^  Defendant  refuwSSo  pay 
forapolfion  of  t«r^oods,  which,  he  claimed,  were  not 
according  to  order  ;  hence  <he  action.* .  *  '' 


i%e^  for  plaihtiffU       i^  '     ^^     :  \.  .    '4 

.■  0^  right  of  action  arises  wl^re  the  Ike  of  actio^ 
.becomes  complete.    The  pontract^  sale  is^mplete  be- 
tween  the  parties  wMthe  purc^h^er  haficommjinicated 
to  the  vendor  his  acceptance  iftf  the  offer.of  salB.1. 
:fy"'*^  iwj^ggteg.  (8rd  ed.)  pp.  40.  4&,  V^'  :'  "^r  . 
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telegram  ,fro&  Montreal,  accepted 
to  Moi|IHf^aI.    The  cause  of  acti»B| 

.  BM^nJor,  for  defendanr:— 

he  ditendaut'||,laj^  tcl.c^in 
an  a«<'ceiiance  of '^ll^tiirs^ 
identicalllpp  qnail^^.     '  '\m  '     ,  '*       V  • 


.  Thc|  #h<9|o '(Cause 
of  Jioni 


ttf^ 


V.  Roi^tAu,  M.  U  It., 
18  the  tmkiof  actioni  (hi 


K^^ 


""^IStflcl 


mih  8f  I^urier,  '1 ,  Dor. 


"""11  ^"'l^   ''<W*-W'.'¥? 

-     * '         ^iV     '   -  ^  '  RijimBay,  J..,ipolicurring.) 


;the  jutisdiclion, 

of  action  arisen,  )>^t  where  the  cause  of. 

^piifract,  is  counpleteVlbut  where  the  bve^ch  of 

iract  takes  place;    Th^^reach  here,  is  the'  non- 

at  Sherbrooke.    •     ^ 


,f^ 


j^^r'-'^ 


rh 


866,  (remar&s  of 


'^  1^    ■    '•      /'  '  '1     -3"       -  - 

^  L« /d^f^lideur  se  plaint,  p^r  ^xeeption  ddolinatoiret 
•if  1^1^^  ft^gn^  &  M(^tr6al,  1d)%^  est  domicilii  &  | 
dherratH)!!:^;  danj^'le  district  de  St.  Fran9ol8,  ou  Taction 
had  a  ^^  sij^ifi^^  et  ou,  dit-il,  la.  <cr6ance  a  6t6  cpntract^e. 
]^  qn^idli  &  Jnger^en  cette  cause  efet  de  saroir  si  la  cr6- 
.W|0e  a  pHs  naissance  k  Ii^6ntr6al,;  oil  k  Sherbfooke.    ^^  ^ 

Xl  sagi|icl'tine  venie  de  grain  j^irH6l6graphe.  Par  un 
premier  message  envoys  dt$  Sher!>fdoke  h  Montreal,  le  d6- 
fendeur^deiqandadt  le  prix^de  TaY^^e  et  de  I'orge  livr64s 
a  ^herbrooke.  Le  dismandeur  i^oi^na  l^s  prix  demandds 
pour  le  grain  livr6  a  Sherbrooke,  L^-dessus,  le  dSfendeur 
t6l6graphia  4e  Sherbrpoke  a  Mbntir6al  dans  les  termes 
suivants  :--7"j]5(lessag^  re9U ;  eutOT«z  de  8uite^||0O.minots 
"  d'orgei^'8emence,et  ,^a  balancijKMoine  de  semence." 

lA  denlan^enr  riSolame  |12( 

fendeur  sur  ce  dernier 
3tte  cause  est  difil§re| 
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dans  les  termes 
snite^l^OO.minots 
3  de  semence." 
gf ain  envoys  au 

la  ylrite  a  lieu 
a  canse  Ae-€hn 


5— SUF^BIOB  OOUBT. 


f- 


\ 


889 

4-  SMrdHd,%  L.  0.  J.  840,  jug^e  par  la  Ootir  d'Appel  le 
22  novembre  1881,  oA  la  vetfte  aVait  6t6  faite  sur  echan- 
tillohs,  A  I'Isle  Verte,  daus  lo  district  de  Kamouraska,  par 
un  cominis-voyageur,   sauf  ratiHcation  k  Montr6al  par 
Gault   ^uo  reprfisentait  le  commis-voyageur.     La  Cour 
d'App^  a  ji^g6  que  la  vente  avait  eu^oa  dans  le  dis-     ^ 
trict  d^  Kamouraska,  la  ratification  refoontant  au  jour  bu      ^ 
le  conatois-voyageur  avait  vendu  a/d6fendeur. 
. .  La  qanse  actuelle  difRre  aussi  du  cas  d*une  souscription     — 
'  .an  forids  social  d'nne  compagnie  commerciale,  faite  par  le 
46fendeur  chez  lui,  et  accept6  par  les  directeurs  dans  le 
district  ou  est  le  si6ge  d'affaires  de  la  compagnie.   Tel  est 
le  cas  de  la  cause  de  la  National  Insurance  Co.  ^  Paige,,  24 
L.  0.  J.  U1,  dajis  laquelle  la  Oour  d'Appel,  en  IStb,  a 
jug6  que  le  dfifendeur  ne  pouvait  dtre  distrait  de  son  dis- 
trict et.  assignfe  A  Montr6al,  parce  que  toute  la  cause 
d'action  n'avait  pas  origin6  dans  le  district  de  Montreal.       ' 

Dans  ces  deux  cas,  le  d6fendeur  doit  donner  son  consen-    « 
tement  verbalement  k  I'age^t  du  vendeur  ou  de  la  com- 
pagnie.   II  s'agit  ici  d'une  vente  par  correspondance,  et 
Ton  demande  si  la  vente  doit  6tre  consid6r6e  comme  faite 
dans  le  lieu  ou  la  proposition  a  6t6  faite,  ou  dans  celui  ou 
elk  a  6t§  acceptfie.  "  C'est  une  question,"  dit  Mass6,  Droit      * ' 
Commercial,  ler  vol.,  No,  5t9,  "  qui  a  de  tout  temps  excitfi 
"  I'attention  des  auteurs,  que  celle  de  savoir  quelle  loi  doit 
"  r6gir  un  cwitrat  par  lettres  6crites  de  lieuxsoumis  4  des      ^^ 
„"  lois  dfflESi^es.     Sa  solution  depend  6videmment  du 
>"  point  de  savoir  dans  quel  lieu  le  oontrat  est  devenu  par-  ' 
-•'  fait,  et  c'est  pr6cis6ment  Ik  qu6  git  la  difficulty.  ......  Le 

'  marohand  qjii  §critA  son  correspondant  pour  lui  pro- 
"  poser  una  affaire,  n'est  oblig6  par  sa  proposition,  qu'au-* 
."  tant.  qu'il  ne  I'a  Dawr6tract6e  avant  I'aceeptation.  J'6crifl    >  ^ 
t|^vier  pil^ll^ciant,  dit  M.  l-oullter,  ( t.  VI, 
,,  ,      GTiiote  l)^ur^Ii  demander  une  partie  de  mar- 
r/'chandisedteriix.    Le  6il  me  r6poad  qu'il  accepte 
I"  ma  proposition,  et  qu'U  m5&p^rl{  l^WrclTandises. 
"  Sa  rfiponse  in'arrive  le  8*  lifis  le^^Tj^iAiipdnr W 
"  voquer  fa  demande.    L'atifteptation  pn  l>t>i.^:  a]^rH  in?on 
"  nue,  la  rfivocation  eBt-ejUe  ,v»lide  J^'^Ue  Pest  saSis  doute"    ^ . 


iSM. 

M«Fm 

Qendron. 


*» 


"'^-^>:  "'^"" 


i; 


y'ih: 


1 1 


18M. 


1 

1 

i 

MoPm 

i 

• 

r. 

1 

1 

t 

'I, 

,•  ' 

OeDdron 

1- 

A 

• 

,1 

jjli 

> 

• 

1 

IhI 

'. 

11 

■ 

« 

^ 

.tm 


's.- 


,.« , 


MONTRBAL  LAW  RB^ntl. 


'  '*  dans  la  rignenr  do»  prinoipiui.  O'est  U  Qne  propoftiUon 
"  mise  daiiH  tottt  8bn  jour  par  M.  Morliu  (lU'pert.  vo.vente, 
'•  $  1,  art  8)  et  par  M.  TrojJong  (l)e  la  vonte,.t.  I,  No.  22 
"  et  Btiiv.,  et  dn  Loaage,  No.  105,  A  la  note)  qui  proave  treH 
"  bion  que  oette  fa<;altC'  do  rMrnctntion,  jasqu'ik  I'arriv^n 
"  de  la  leitre  qni  contient  I'abceptation,  se  fonde  Bur  Ick 
"  principos  Iuh  pint)  uxa<;t8,  puisque  le  contdtl  par  lettreg 
"  ne  pent  se  former,  comme  tout  autre  contrat,  que  par  h 
•*  toncours  de  deux  volontf^s,  que  taut  que  la  volont6  do 

~*'  I'alcceptant  u'mi  pas  conttjae  du  proposant,  tt  n'y.a  pas 
"  conoours  de  vqldnt^,  et  que^^sque  Ik  l&  proposant  pdnt 
*'  retirer  une  ofTre  qui  u'a  encore  eugendr^  aucua  lieu  dH 

^   "droit...  ^:'?---'-^    \'^ '-.-■■  :-':.:        '  ■:  :^^-    '  ■  ■■^■■■•■."  ' 
"Paf  la  mdme  raison,  le  correspondant  qui  accepte  peitt 
•'  ir^tracter  son  acceptation,,  taut  qu'elle  n'ost  pas  parven; 
^*  d  celui  qui'tui  a  fait  la  proposition,  puisque  raQceptiut 
"  ne  pent  6tre  .li6  tani  qu«  le  l)r(Jp08ant  luirmftme 
'Hpaslifi.l   ""-'■"'     --";      .,.  ;  .,^-.v_..  _,,^^    ..^..,.: 

"  II  T^sulte  de  \k  que  le  contrat  ne  devient  parfait/que 
"  dans  le  lieu  d'ou  est  ^rti^  la  pt^oposition  et  o 
"  arrivSe  Tacceptation,  parceque  c*est  alorsaenlemd 
"  les,  parties  im  p^vent  plus  T6t!ract(pr  leuts 
"  ments,  et'que  se  forme  par  consequent  le  oon<joi 
'•  deux  conseniements  irr6 vocables."      .  ^^    •  / 

Voir  aussi  BMarride, — des'  a^hsAi  et  ventes,  N^s 

e/ seq". ;  Pothier,  vente,  1^0,  82.^     "*  '    VT  |      '- 

1^  La  proposition  colitrairi9  a  cependant  6t6  soutent^  autre* 

^ois  en  disant  que  la  personne  qui  a  ^crit  Ta  lettVe  6tait 

suppos6epr68ente  pour  faine  sa  proposition  lA-ou  ^lle  6tait 

re^ue.-    "  ■   -^-  ■  ^"    '     J'    ,  ._  -  /-,     .^    l      \     : 

"  Mais,"  ajoiate  Mass^,  "la  fiction  esvici  contrldite  par 

-    "  le  fait  mSme  qu'il  s'agit  d'expli(]uer ;  on  ne^ut  sup- 

*'  poser  quetselui  qui  6crit  una  lett^  est  prfisei^t  au  lieu 

"  ovL  la  lettre  est  adress^e,  alors  q^i'il  n,'4»crit  ^ue  parce 

"  qu'il  n'est  pas  pr^senl :  Per  lUteras  ii^sens  abie^tem  dieitvr 

\alloqui.    De  mdme  done  qu'ilji'y  a  de  propojiiiion  faite 

"  au  correspondanTqtiQ  lorsque  la  leitre  4n  pi^posint'liii 

"  est  p^jurvenue,  de  m^me  aussi  il  n'y'a;d''accet>tajtioti  que 

"  lorsque  la  lettre  qiU;lft  ooatwMH^-»|&t4^  reyuf  py^ 
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iu  heu  d  ou  la  proposition,  ^st  partie,  et  ou  I'l^ptation 
est  amv6e.  et  cojxu6qnmuneni  qne  le  contrat  e.t  r6« 
par  la  loi  4©  ce  Heft."  V>    /    >      ; 

D'aprta  cetie  4octrlne,  si  le  raarchaad  offrait  par  lettre ' 
sa  marchandise  et.^^'elle  f«t  aoc^ptfietmr  lettre,  la  vente 
^rait  oonsid^rte  «tre  faite  «u  lieu  oudemeWe  le  mar- 
dhand  vendeur.  puisqufe  c'esUeJieu  d'oula  proposition 
est  feite  .t  ou  I'acceptatiori  est  re^ue. '  Dans  le  .as^tuel, 
^  vente  amait  6t6  faite.  A  Sherbrooke  et  non  pas  A 
Montreal.  ,  . 

En  effet,  le  premier.  t6l6grami9e  dn  d6fend^ur  demande 
.le»  pru.  le  demandfenr  r6pond  en  donnant  les  prix  courants 
purement  et  simplement.  U-dewus,  le  d6fendeur  envoie 
unordrepar*61gfffam'nie.  Le  deiftandenr  anrait  pu  refu- 
ser  Get  ordre  k  la  rigueur,  mais  il  1 'a  accepts  en  eipWiant 
Ja  marchandise.  .  vw*  ti^ 

I  _  D'aprds  Jes  principes  pbsfis  plnsMi^ut^c  I'acceptatioj^ 
n  ayant  pas  eu  li^n.par  lettre  re^u^^ais  seulemeni  paT^ 
1  exp6dit,on  des.  ijaarchan^ses,  le  demandeur  aurait  pu 
arrtter  les  marchandises  avant  len>  arrit^fe  k  Sherbrooke 
^t  par  lAretirer  son  ^^eptatl^  qui  n'6tait  pas  encore 
connue  du  d6fendeur,  comm^  il  Wrait  pn  r6tracter  son 
^  consentement  par  lettre  exp6di6e  avant  |a  rfiception  de 
celle  qm  contenait  pon  acceptation.  ^ 

',-^'*^Kf ***'**''  ^^  faisant  par  la  livraison  des  mferchan. 
d,8^  a  Sherbrooke,  c'est  Ih  que  le  contrat  a  repu  sa  per- 

•^  Ja  ion,  camdjeil  Paurait eue  a  Sherbrooke  par  la  r6ception 

„  aelale^ta^|du5Jema«ideur,  s'il  lui  avait  signifife  par  letfci 
qu  il  eons«ltait ,  A  lui  vendre  aux  prix  mentionnfis.       "^ 
Yoilk  q&els  me  paraissent  6tre  les  vrais  principes  sur  la  h, 
matidre ;  mais  nous  devons  aussi  tenircompte  de  la  jurifc-  / 

^  prudence' deiios  tribunaux,  et' princjpalemeut  de  ceile  de 
la  l.our  d  Appel,  sui:>  droit  de  distr^ire  ^n  defendeur  de 
eoiiji^ggiaturel,  L'article  34  du  Code  deProcMureporto' 
^l*  «33»»e'e  personnelle  le  d§fendeur  pent  6tre  assign^^ 
;aatle  tribunal  de  son  domimX  «t  A'^fff  ia  i,. 
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^HH.  lo  tnb\iual  dvL  Men  od  la  domande  lu^'^lf 

innelbu^t; 
Levant  le  trinnual  da  Iten  oil  l«  d«eifA'»otioii4k 
pti»  aaissance.  T^  /^ 

Lea  iribunaijix  dU  pays  ont\ag6 oonfitammont  qtle  pour 
diatraire  le  d^fendeur  de  89(6  juge  naturel,  c*eat-4-diro 
pour  .i'aaaiinier  dana  iH/dfistritifautTe  que  cclui  de  aon 
domicilo,  yj|||iip0ll|itojy|^caa«e  do  Taation  ait  origine 
dauB  lo  district  ^Iratager  ou  il  est  appelS  d  coquparaitrt).  Or, 
lorsque  la  dette  %»tl  cr65e  par  tionrespondaBce  lea  P^ies 
^taut  duns  des  lieRiz  difi%rdnt»,  out  dg  fait  donui  lear 
cottSQUtemeut  dausXdes  lieux  diflfi&renta  I^^  Juge  Papi- 
neau  en  co»duait  d\m8  la  cause  de  Gault  v.  JBerlrand,  en 
€our  Supt'rieare  {*24  L.  0.  J.  18),  que  le  droit  d'liction 
^n'a  pris  uaissatfce  compldtement  dans  ce  cas  ni  dans  uiFt 
district  ui  daris  I'autre,  maiN  partielloment  dans  chocun, 
et  alors,  ni  Tune  ni  I'autre'dos  partis  ne  pout  r^olamerlc 
ptivil6ge  d'aseilg'iior  son  advorsaire  hora  4«»-  iMbuirtfde^son 

domicile.  '  ^1^ 

On  trouvora  une  revu)&  i^t  touto  la  jurisprudence 

Wto  question  au  J5  R.  li  880.    On  vonra  quer  cette  jurL 

pnideuce  parait  maint-Axant  fix6e  dans  le  sens  que  le  oon- 

^^   co^s  des  doux  parties  doit  avoir  6t6  donn6  par  des  p^r- 

somies  ptiipontes  auJieu  ou  Taction  est  "p>rt§e.    La  Coui* 

^''    •    d*Appft*a  mftme  jug6,'  d^s  la  cau«e  'it ArchambauU  Sr  Biduc, 

«    ^le  29«flyemVr<a^l881,,  2  D60.  Oour  d'App.  tlO, que  ledfefen- 

.  •    f||leuiHlSinicili6l  Bedford  no  pouvait  dtre  assignfe  4  Mon- 

.  I."  tr6al  dans  uiie  ppursuite  pbur  dommages-intferftlyB,  resultant 

^      ^aae  plainto  crimiiielle  foito  ^  Moflitrtal,  parca,4il,e  ll^rresn- 

. .   ^^Sn"  avait  ou  ^^u  dans  pSistriotd'Ibervillo,  e£  parcetiue . 

^- 1^  le  demi«^ideitt8ep^gaaitd'a\r<»i(p|t6difam^pai-  led6fen- 

.     '^  dBu*^4aii8  dei^||l  tiiois  districts  ^J^fti^ionts..    I^a  Cour  a 

*  "    p|^86  en^Jl^cipe  qu'ij  Jfallait  que  totite  la  cause  d'action 


.» "I 


^eitt  pris 
*   4J  ne 


i,jid|dan8  le  district  d^  Montreal, 
poioublier  qi|£c-l«(  question  trai 


qifclsE  question  traitde  par  les 


.•>. 


•  fc ^ttteurs  ek  "celle  de  saydir  "quelle loi  doit  r6gir  un  con- 
w-irai  c^nolu  par  l^ttres"  6crite«  do  lieux  soumis  k  des  lois 
'J     "  diflKrente8,""8uivan|  les  expressions  de  Malsfi.    Dans  ce 
— gas,  ia,  qqBgtion  porte  but  tea  <t»tte-mftme  des  parlioBt  lo8»- 
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.qael«  peuv^t  «tr«  difftronts.  .uivautle  Ue#oA  !e  contrat 
dol?  Tir     ,1  -^i?"?''""  ^*^*''"*  •'°'-  interuationale  ot 

•  .flrit  sea  oraout  do  Bavo.r  «i  Je  d6fond«ur  «era  poursuivi 
<ianB  e  diatnct  de  .on  domi^ne.  nuivant  la  rdgle^6n6rale 
ou.',  peat  en  «tro  di«tr»t.  le«  trfbunaux  doLnt  main 
eniT  U  rtgle  du  domicile  qui  est^ivorablc  au  dAfepdeur. 
A  moinH  gUeIex<eption  ne  soit  olairemeut6tablie;  ilson 
alarB  raiBou  <r«tr«  .6v*re«  et  d'oxiger  quo  touteslo.  trana- 
actions  qmonj  4onn6  naissance  A  Taction  soiont  ^.com- 
phes  dans  le  district  ou  I'on  appelle  le  dtfendour. 

Pource8raiHons.jJ^lai^ti«ns  I'eiception  d6clinatoire. 
et  donno  cong6  de  I'assignation,  sauf  rocours  devant  iJ 
jage  du  domicile  du  d6fondeur. 

^  Le  jugoment  de  la  Cour  Sup6ri«ure  dans  la  cause  de 
Oration  y.Brennan,  15  R.  L.  718.  (Mathieu.  J.)  parait  au 
premier  abord  contredire  les  principes  de  droit  posfis  plus 
haut  ^ais  en  examinant  I'autoritd  de  Pardessus,  su?  !► 
quelle  il  est  bas6,  on  voit  que  Pardessus  a  parl6  d'un " 
jjandat  ot  non  d'une  vente.  Sang  doute,  si  A  6crit  A  B 
de  lui  acheter  du  grain  et  de  I'expMier.  B  pourra  pour- 

tsuivre  Chez  lu.  A.  son  mandant.  parceque  la  cause  de  la 
e  est  un  contrat  de  mandat  fail  au  domicile  de  B,  ou 
[re  a  6t6  refu,  et  ou  il  a  6t6  ex6cut6,    Bien  different 
est  le  cAs  dune  vente  par  correspondance  faite  par  B  d° 
„    A  cqmme  nous  rayons  vu. 

The  judgment  is  as  follows  ;—ir 

"  La  Cour,  parties  ouies  sur  I'exceptton  dfeclii 
duite  par  le  d6fendeur,  ayant  examin6  la  proc| 
pieces  produites  et  d61iber6 :  / 

"  Considfirant  que  le  d6fendeur  est  domiiili6  k  Sher- 
«*«>oke  dansje  district  de  St.  Franyois,  et  quJl'assignation 
H^m donn6  d Shorbrooke  ;  que  lo contrat Lr lequel est 
basfe  1  action,  a  eu  lieu  par  correspondanJe,  savoir :  par 
t616gramme8  exp6di&  par  le  d6fendeur  de  Sherbrooke  k 
^°»™|.  etpar  le  ^einandenr  de  Montrtam 
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dn  priz  de  I'orgn  et  do  I'Avoino  de  ■emnnce  livr^R  k  Shor- 
brookd;  qa'en  rftponae  lo  dAmandeor  Ini  traoHinit  lesprix 
domandAi,  nvkr  qaoi  l«^  d6fi«iul«!ur  t^U^^raphia  de  lal  exp^ 
dier  nii«  oertaino  quantity  d'orge  «t  d'avoin«  do  Romencu, 
que  le  demandetur  lal  a  en  effot  expedite  par  ohetnin  de 

"  OoQiidirant  qae  le  lecond  t6l6grammo  du  d6fendear 
6tait  uno  propoeition  d'aohat  qui  a  Hd  a(H5«pt6e  par  le  <l«- 
roanduur,  on  uxpMiant  la  marohandiHe  demand^e ;  que  \ 
I'acceptation  dn  domandeTir  n'a6t£t)igniri6e  Aa  d6fendoar^~~^ 
que  dam  la  ville  de  Sherbrookc,  par  la  livraison  dea  nur- 
chandiaes,  commo  ello  aurait  pa  I'Atre  par  moaaage  ;  quu 
le  contrat  n'est  i^doVonu  parfait  qae  par  la  r6coptiou  da 
grain  k  Sherbirooke,  iquivalant  k  dignification  du  constMt- 
tement  da  demandoar ;  qau  partant  le  contrat  a  6t6  con- 
cla  k  Sherbrooke,  Ilea  d'ou  la  proposition  est  paflfte  et  oii 
le  consontement  da  demandear  a  6i6  traoHmis,  et^oi)^  out 
lien  lo  conconrs  dos  doax  volont^a ;  ^ 

"  OonsidOraut  que  le  droit  d'action  n'a  pas  prii  nais* 
sance  dans  le  distriitt  de  Montreal ; 

'•  Va  Particle  84  da  Code  de  procMare  civile ;  / 

"  D<§clare  le  d6fendear  mal  assign^  dans  le  district  de 
Montreal,  lai  donne  cong6  de  ladite  assignation,  et  ren- 
yoie  le  demandear  de  sa  pr^sente  action,  saaf  k  se  poar-  - 
voir  devant  le  tribanal  competent,  avec  d6pens  distraits, 

T  Exception  maintained. 

Bobertton,  Fleet,  Sf  Falconer,  attorneys  for  plaintiff. 
Macmaster  Sf  McQibbon,  attorneys  for  defendant.     .  ~    ~ 
(▲.B.M.) 
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June  12,  I880j  •    It       , 

CbfWl    DOHRRTT,    PaPIKEATT,    TjoRANORR,    JJ. 

MiLLEU  EH  uuAL.    T.    LEl'ITUK  et  al.  '       , ' 

Btvitw  of  Juiigmmt^KxamiiiaUim  of  defmdants. 

■J>  t—That  wti«r*  It  AppoAn  to  Wm  Court  •iUJng  In  ltevi«w  of  a  Jmig-  •  — 

\n»ntofth«  Hoperlor  Court,  tlmt  tliM  <l«fi»ii<lanu.  in  thWtedal 'Ir-      '" 
^wmatancca  of  th«  <;aM»,  ahoiiia  liav«  Ikten  ••xaaiin«<t  on  o3Shn  Urn 
rahae  lntlie«!ourt  below,  It  may  roveraa  the  Judgiuwnt.  and  onler  the  -    . 

trahiiniiaaion  of  the  re<;ord  to  the  court  below,  In  ortJor  that  audi  •«- 
aniinatlon  may  take  place.  "^ . 


X 


•  The  action  wan  brought  by  tho  tutoT  to  an  illegitimate 
child,  ogainHt  tho  heiro  of  th«  luth.T,  for  maiuteuauce. 
The  fath«r«had  died- before  the  birth  of  tho  child,  au<l  the 
defeudantu  had  accepted  hit  succession.  The  action  waa 
dismiHsed  by  the  Superior  Court  at  Sherbrooke. 

In  Review  this  judgment  was  set  aside,  and  the  follow- 
ing Judgment  rendered  :^— 

?"LaOouretc ' 

j<  I'^'  Vu  quo  par  la  nature  particulidre  du  litige,  et  des  cir- 
Constances  r6v6l6e8  au  cours  du  procds,  il  importeque  les 
d£fendeuT8  soient  examines  sous  serment ; 

"  Considferant  que  tel  examen  n'a  pas  eu  lieu  ;  que  la 
oour  de  premiere  instance  a  err6  en  n'ordonuant  pas  que 
les  dits  d6fendeurs  compayaissent  dovant  elle  pour  subir 
tel  examen; 

"Considfirant  que  dans  l'6tat  actuel  du  dos9ier  il  ne 
pent  6tre  convenablemerit  adjugfi  sur  le  m6rite  du  litige, 
casse  et  infirme  le  jngement  de  la  cour  d<)  premiere  instance' 
rendu  le  80  noyf^k  ;  et  procWant  4  rendre  le  juge- 
ment  interlocrf^liSe  la  dite  cour  ^urait  d6  rendre, 
ordonne  que  Ie*-*fif,e94eur8  soient  assignee  k  compar- 
aitre  devant  la  dite  cour  de  premiere  instance  pour  fitre 
examin^  sous  serment,  et  ordonne  en  consequence  la 
tranBrniflaion  dn  ^mmr  en  fonr  dft  pTemiaro  instanc 
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chaque^artie  payant  aes  frais  8\»r  la  prtseat©  inscription 
eu  r6vi6ion,.''  .,      !  '       "  "   . 

i  Judgment  retersed. 

M.  F.  HXkkett  ana  B.  B,  Brown,  Q.C.,  for  plaititiff. 

Panneton  ^Mi^vejfa,  for  defendants. 
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.    '       .- *        ^MlN  Review.]        -x' 

-■    .  .  -.        f-*  V    ,  « 

'      ,•  ,    '•        '    '        ■  '     .    '       May 31.' 1889.      - 

Cwww  JiftPTfi,  Gill,  Mathieu,  JJ.  \  ;       -/ 

v>  ,  ■'    ■      - 

MI|iLER  ES  QUAL.     V.      fifiPITHE  ET  AL. 

•  ■'  '"  " :    .  '\' '  •'  "      \  "         '*■ .    - 

,   IllegUm(Uechild---Clamformaintenmc?^ArIy2iQ,C.C.--', 

'         0/'  proof  in    ivriting-^ObOgaitoif  of  iieirs  of  ^       C' 
Y     *  •  f         parent  deceased.  «  t: 

Tlie  tutor  toinaeui^  child  whose irepated  father  die^ 

the  cbil4,  sued  the  heirs  of  the  deceased  for  malntenanoft,  Thelieirs  ^ 
'(father  and  toother,  and  brbtheris  and  sisters  of  dcKceaiwdf)  hfA  lemi*^ 
J1200  in  all  from  the  sucoes«ion.    The  action  was  dismiliitod  by  the^ 
■^      i;ourt  below  for  want  of  proof,  whertupon  the  CouH  of  Review  i^ver-  • 
,     ,  Bed  this  judgment,  and  ordered  the  ezaminati(Hi'  of  the  'defeQ<%^ 
on  Qtflh,    It  was  feficited  from  them  that  pie  decea8ed,4shortIy  Ivtfoi^^ 
.his  de^th^diBclared  liimself  to  6e  the  fatheroft^  child,  then  unborn*^ 
HBLbr-l.  That  the  admissions  of  the  defendants,  V»ow'PK  that  the  de,^.: 
^      ceaswl  acknowledged  the  puternity  of  the  chillers  equivalent  to  a 
-   ,        commencement  ofpr9ofhi  writing,  and  establisPed  the  filiation  of 
'^  *      the  child  ;  and*  this  evidence,  which  was  expressly  authorised  by 
the  previous  judgment  of  the  Court  of  Review,  waa'legal. 

2.  That  although  the  defendants  inherited  their  respective  shares  bdfpre 
^  the  birth  of  the  child,  the  obligation  of  the  father  for  maintenanbe 

'     (Art  240,  €.C.)  devolved  ppou  them  as  iris  heirs,  and  as  havingacr 
cepted  his  succeaRion.      .  -«       "; 

3.  That  their  oblination  in  this'tgspect  was  not  joint  and  several. 

4.. (Matiiiku,  J.,dut.l  "  That  th*  6bligation>topy^  does  not 

extend  beyond  what  the  heiis  respectiMy  h«^e  recorded  iiom  the 
shcoession.  «  V      * 

Inscription     in    Review    of  a   jud^ent  .  rendered 

'  the  'Superior  Court. for  thevdbtrict  of  St.  Francis 

~>KSj^J.),  April  80,  1888.        ■     f^;,, 
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The  JBdgmeift  ofthe  Court  Wow  wm  iii  tfee  folJowiiu 

•'^The  Court  having  heard  the  parties,  ;i>laintifF  and 
diefendaiit,   Tipon    the  Sneitits.of  th|«  caused  and  pter 
,Buanl  to  the  order  of  the  Superior  Court  sitting  a$  a  Cotiri' 
of^Beview  at  Montreal,  ^.  of  ^ate  i^he  12th  June,   1886,  ' 
examined  such  df  the  defenda.nt^.a8  resside  ^iti%he  prOfV 
ince  of  Quebeo,  and  notabily  the  lather  and  rMher^ftfi^ 

^  late  Miobael  I^pitre,  examined  the  procseedingis,  jpleading^; 

'and  evidence,  and  delilaf rated t'    ,        f        "  ^    ' 

•'  Copsidering^that  uiidcr  'ther  pfovisjons  of  Art:  24l, 
CC.,  an  ille^timate  child  haslthe  right  to  establish  his 

V  olaim  of  paternity,  Wt  that  the  proof  tjiereof  must  be  ift 
writing,  *or  teBtiimony  nbder  the  c&nditions  and  re^iricr 
iions  set  forth  in  Articles  232,  233  and  234  l)f  the  Civil 
Code,  aad  th^  by  the' provisions  oi'  these  articles,  verbfil ' 

I    proof  can  only^e  adiniyred  when  there  m  a  commence^ 

Jheni  of  proof  in  writing,  or  when -the  presumptions  or 

indications  resulting  from 'tacts  thieh  ascertained,    are 

sufiBciclntly  strong  to  permitits  admission^  and  thaf  these 

.    facts, nipibt  be  a6c|rtainedlj^9(bre  verbal  testiiup^y  can  be  ^ 

;ji  admitted;-':-    ■■■.-'■  ;■    ■"■   \C  7'- ' '  ■  "■-  ''   ■:'  "    ?''  * 
7^A.nd  considering^  that  ^fc^j^^  this-cause/hajs' 

'failed  tojnjBLk^e&^^j(m^men(:emtkimjjreuve^  that- 

[  ,  '^  'the  same  has  not  .b^feii  ^.suppliM  by  tlic  evidence;, of  the- 
•' ,  '^/hefenda^its,  -and  that  he  has  notWewnw  establisJIied  an^ 
_  facts  ascertained  6^orc  yer^)al  pfoor.i^as  made,  and  that 
thtere  has  bee^^fxroducedih  thjs  caUSie  Only  verbal  proof 
.,-wl)ieh  is  ill^al,  and  that  the  statittnent&,of  the  defendants, 
who  had  and  hJave  .no .  knoWjOTge  of  the  facts,  have  not 
.attei||(^d   or     futnisi^ed     legal 
.alleged  as  to  the  pateri|ity  of  ^ 
^  Smith,  which  teistimony  was  by 
eclared  insuffici^nl, ;  and  coi)se<| 
ilfid^o  prove  .by  any ,  legal,  evi 
his^  declaration,   and  that  such  lifegal  evidence  has  luot 
been,  obtained  by  the  'examination  ^f  defendants  ;, ; 
■    "  Doth,  in  cbnseqnencjB,  dismiss  plaintifi^s  action,  saufd 

se  pourvoir,  with  costs  ilistraits,  et<^"  . ,  ^       ,  v  r , , 

.  .  .  ■  ,•        '       "^  ■...■•.'  Jiff.    '••*■■       ^ 
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The  plaintiff  in  Review  submitted  :— 
"Thiatis  an  action  broughtby  the  tutor  of  an  illegitimate  y^ 
child,  to  establish  her  paternity,  aUff  recover  an  alimeti-  * 
tary  allowance  for  her  support  and  education  rif  to  the 
age  of  fourteen.  ^.'        ,       ^ 

•  The  action  is  directed  against  the  father  and  mother, 
and  the  brothers  and  siliters,  as  the  heirs  who  have  acfcep-" 
ted  the  succession  of  the  reputed  father  Michel  Lapitre, 
who  di^  about  two  months  before  the  bji*h  of  the  child 
(Mathilde  Lepitre).  The  alimentary  allowance  demanded 
is  $150  a  year,  an  amount  quite  commensurate  with  the 
yali^  of  the  succession  of  the  deceased,  and  upon  which 
^  succession  it  is  the  first  charge. 

.  ^        The  defendants  plead,  firstly,  ademurrer,  setting  up  that 

'  >*      no  action  to  establish  the  paternity  and  to  recover  main- 

.  ^, .  .     tenpuce  can  lie  against  the  heirs  of  the  reputed  f9,th°er ;  and 

further,  that  if  the  action  lies,  ho  joint  and  several  c6ii* 

^     -      demuation  can  be  obtained.         *     ■' 

The  dlBipurret  wa6  dismissed  by  the  Court  Tbdiow,  ai^ 
n(f  appeal  t^ken  by  the  defendants.    '   /  . 
Two  questions  are  raised  by  th^law  issue :  (ij  Does 
,      the  actioii  lie  against  the  heireT   (2)    Is .  thei^ ,  liability 
t  joint  and  seTeral,  or  merely  joint  ?  H 

,  *    ,      The  first  of  these  questions   seems  hardly  to  be  debate*  • 
able.^   The  Code.  (Art.  235)  safs  that  the  action  of  a  child 
vto  establish  his.  statue  is  imprescriptible.     The  status    of 
'a.clftld  whether  legitimate  or  illegitimate,  is  kors  dti  com- 
merce^ and  caiinOjt  form  the  object  of  a  conttact  of  traif 
tious.    Bping  hors,  ftu  commjerce,  the  action  to  establii^^ 
status  cannot  prescribe.    Laurent,  Vol.  4,  Nos.  23,  ^, 

Ouyot,  R6pert.  Fb.  Alimens,  pp.  318,  319,  says  i-^"  Le 
"  pere  pu  ses  h^ritfers,  et  subsidiairement  la  mere  d,U 
"  batard  lui  doivent  des  aliments,  etc.'*  Fournel,  Traite 
de  la  seduction,  pp.  -56,  681111^116,  199,  213.  * 

B  i^  quite. evident  that. the  d^Mulants  have  confound- 
ed the  action  of  damages  by  the  mother,  for  seduction, 
.  Wiethe.  actionj)f  the  child  to  establisji  its  paternity,  and 
recover  mainlenance.  Fo'Smel,  p.  81.  In  the  prtij^t  Qase, 
.  as  the  chila  was  posthumous,  she  never  hiad  mSj^  adfcion 
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to  establiah  her  patertiity,  if  the  theory  of  the  djjfepce  is 

cOrreot.  "  ' 

■     ■■■  ■       • 

The  next  point  to  he  consi<iered  is  whether  the  defen- 
dants are  holden  jointly  and  severally.  ^  -  .'  V 

The  action  for  the  support  and  edm^ation  of  th«;  i^hild 

is  indivisible.  Arts!  1121,  1124,  ll2q,  1127,  C.C.  I^urnel, 

pp.  88,  8^4,  198.    Toullier,  Vol.   6,   No.   'TOO.     Lmizon  v. 

Cmnnissml,  6   L.G.J.   99  •"   Valiquelie  v.  Valiquetle,  8  Leg. 

;NewB,6i;;     •   ■   v ;  '  ;  ■  _..^-.  ,    r*^/  ';.■-    *■.''' \'  '  I 

There  are  aiithori ties,  however,"^  bpth  ways,  on    this 
point.    .The  question  does  not  go  aw /(>«<;  of  the  action, 
sand    is    not    ground  for  a  demurrer. '  If  the  Court  is  Of 
opinion  that  there  is  no  joint  and  several  liability,*  it~ 
can  condemn  the  defendaJnts  jointly.  Rquggry.  Chet!atier,5 

L.C.R.  180., _;>;■■..■     .,„;  '■'■.'-':■     .  -    ■  •; 

On -the    merits,  the    Court  1)elow  has  dismissed  ihe\ 
action,  not  for  want  of  proof,,  but  becausfe,  the  proof  addu: 
ced  is  inadmissible.       .    "  ' 

.  The.  facts  are  briefly  these:  The  mother, 'Anne  Jane 
Smith^  lived  with  her  parents,  on  a  farm  in  the  township 
of  Stanstead.  Qwing  to  the  ill  health  of  the  parents,  the 
management  of  the  farm  was  entruistedip  the  daughter,, 
^apparently  an^oaly  child,  and,^,to  tl^e  deceased  ;^iohel 
'  Lepitre,';j^o"%  five  years  liti«rdii%e6inie  house^^tth  the 
Smith  family  and  was  the  daily. eoj^anion  of  the  daugh- 
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ter,  to  whom  he^  was  engaged  td'Mmame^,  find  with 
,  whomhe  had  for-  a  long  time,  in  common  p|^ia!hee,  ''  kept 
company."    On  the  10th  of  Novejab^er,   l682/'he  came 
■'  home  at  night  somewhat  ,iindep.t%|  inflttjjnce  of  liquor, 
and  going  intathe  bedrpoi^'of  A.iine  Jail  Smith,  found 
her  in  bed,  v^n,  aftpriw:i(ej^ruggling,  he  had  conn<^-"/ 
tioh    with    her.    "Acco'tdilig  "to  thp^irl's  testimoi|y,  this 
was  repeated^at  the  barn.    Some  little  time  after,  evidfen-    " 
ces  of  pregn^^^  showing  themd^elves,  the  deceased-  went 
t6  See  Dr.  l^i^Ke  about  it,  admitting  thai  he  had  had  con- 
nection  with  the  girl.  A  few  days  after  this,  the  deceased 
took  Aquo  Smith  with  him  to  Dr.  Burke  'who,  in  presence 
of  de'cea8€*3t  questioned  hei;  about  her  condition.    As^p^- " 
gauicy  wjUB  then  not'  far  advanced,  Mit^el  Lefpitre  aske<i  . 
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the  doctor  to  give  hor  something  to  relievo  her,  and  to 
bring  on  promature  confinement.  The  doctor  says  that, 
pretending  to  accede  to  the  request,  he  gave  them  a  harui- 
1  ess  prescription!       /        7  .         /  '       r, 

Subsequently,  about  tKo  month  of  T'obruary,  1888, 
Michel  Lepitre  and»  Anne  Smith  "Went  together  to  the 
house  of  the  Roman  Catholic  priest,  to  whom  the  po|ii1;ion 
was  explained,  the  deceased  admitting  himWlf  t^  be  the 
fafcher"t)f  the  child  then  unborn.  This^s^asit'wasXreught 
about  <  by  the  desire  ot-  the  deceasedthat  hiH  intended  - 
bride  might  take  the  necessary  steps  to  join  the  >Eoman 
Catholic  faith,  to  )vhich  en^  he  gave  her  a  catechism  and 
-  Catholic  instructor.  Admission^  were  also  made  by  the 
deceased  openly  to  the  witnesses  Bi^sonettb,  Co#an,  an# 
George  Burke.         V      «  '  *,  ' 

In  April,  1888,  MicK^rivepitrc  wais  taken  suddenly' ill, 
and  died  on  the  tth  of  that  month.  On  bi|i  death  bed,  he 
requested  his  mother  to  take  care  of  the, child  when  born. 
On  the  22nd  of  June,  1888,  the  child  was  bornprematurelyj* 
being  a  seven  months'  child.  The  mother,  Anne  Smith, 
was  very  ill  anfl  not  expected  to  live^' whereupon  Dr. 
Conies,  being  a  justice  of  the  peace,  took,  her  declaration 
under  oath,  ^tfi]t)lishing  the  paternity  of  the  %il(|r  On 
thc>  22nd  of  July,  1883,  the  child  wlaS  b4)tised"by  Father 
McAuley,  the  certificate  being  {^ccompanied  with  a  slate* 
ment  under-^o^th',  establishing  the  maternity,  and  provid- 
ing tha^^Jb^hild  should  be  brouglit  up  iti  the  Roman 
,  Catholic  lat|^.  . 

Thejig^fiave  been  few  cases  of  this  descriptidii'  where 
the  pMoMras  of  so  convincing  an4>  satisfactory  a  nature 
as  thisTDut  the  judge  has  found  it  imposfiiblei  to  evade  the 
authority  of  the  decision'  of  the  Court  sittitjg  in  ?Review 
in  Quelbec,  in  the  cage  of  Turcotte  v  Nack4,  7  Q.L.R.  196. 
'  Here  it  was  held  that  "  dans  la  rechei'che  de  la  paternity  < 
^  "  par  I'enfant  nature^,  lia  preuve  testiinonidle  ne  peutdtre 
'  *'  ad]j^e  que  lor^qu'il  y  a  un  comntencem^t  de  preuve.  ', 
h3rit,  on^des  prgse&ptions  ou  indices  i>6sultant  de 
constats    avant   VenquMe,    etc."      Chief    Jutfticev 
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Meredith  Bt^tes  that  he  concurs  in  this  jndgnient  imVA      i**" 
much  hesUckioiK,-  .*       '         **  V^^T  ''.-."-' 

,So  far  as  the  "present  case  is  coniHirned,  there  Js  no  diffi- 
culty about  the  sufficiency  of  the  presumptions  and  indi-  ' 
^cations  :.  they  aife  overwhelming.    The  sole diffic^dty  lies, 
*in  that  part  of  the  decision  cited,  which  requires  that  these 
presumptions'' Ad  indications  shall    be   consthf^savant 

J  -   Thd  Code  {Art.  232)  usesthe  words  "  des  lors  constanW  ' 
*" then  ascenai^d."^    »..       -      .  '  „ 

Laurent,  Yol.  §",  No.  4l8,  says :' "  La  loi  veut  que  les 
"  prfisomption?  rfisultent  de  jirfts  dos  Iqrs  constants,  c'est-   * 
"  a-dire  de  faits  prouves  lors  de  la^demande,  soit  que  los  "^ 
"  parties  Ifes.reconnaissent,  sott  qii'ils  jresultent'des  docu- 
I'  menlsduproces-i  peuimpGrte,m  ^got  Preai^aneu,  com- 
'^ment  ilsr  sant  itabii^  pourvu  que  leur  epdUence  aodt  (Umontrie  ' 
''aux  parties    atfirement^^quejifirl'enquglcdemandSe:'    The 
same  auUior,  VoUS,  ;«fov  A.  says  ^  "  La  maternitfi  est  " 
"  prou^t  Est-ce  4u'0l'euf^t  pent  inroquer  la  prfisomp: 
"tiond<J'article8l2?  (218 'in  our  ^e)    Ai^ra-t-il  pour  ' 
"  pere  le,  mar|  de  la  mere,  sauf  dSareu  ?  "^  La  preuve  ^ 
,"_de  lajnafernit^  entraine  indirectem'fent'celle  de-la  uater- 
"-liit6.".      '  :  V  ^  ^; 

All  the  authors  on'the  Code  lfapol6on,  in  treating  of 
this  subject,  -have  in  view  the  filiation  only  of  legitimate 
children,  the  rediSrche  dejUatemit/S  of  illegitimate  children ' 
being  prohibited,  .except  in  the  case  of '  eiiievement"  (C, 
N.  840),  and  the  rccWcA«  fife  wa/er«iY^  being  aho wed  only 
where  therais  a  commencement  de  preuve  par  icrit.  (C.l3^. 
8414  In  this  respect  the  modern  French  law  differs 
l^d^frMmLour  Oftde,  whi«h  allows  an  illegitimate  child' 
toeiaWl^Miis  paternity  or  maternity  ajff  freely  fts  the  leffi-  ' 
timat^  child.  (C.C.  241.)       .    , 

»   ^^  JiLF^^^^^^  °*^®  *^®  maternity  is' proved  ,by  the 
moth^T^ress  recognition  in  the„  baptismal,  certificate 
and  accdmpanying  declfir^t^ionVj^There  was  also  the  ^ffld-  ^ 
avit  of  the  mother  ntade  at  the  time  of  confinement^in  a|l-   * 
ticipKtion^of  d%ath,  ijiifortunately  liost,  but  the  Wintsof 
which  are  proved.  *  ^  ./""•',;' 
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Do  not  th^so  acts  establishing  the  maternity,  and  indt* 
eating  the  father,  open  the  door  to  tqstipaony  at  the  enquite, 
to  prove  the  coiiHaectiou  and  familianiy  existing  between 
the  mother  und^^e'  reputed  fawtir  of  the  illegitimate^ 
child,  and  to  prove  his  own  formal  and  repeated  con- 
fession to  the,  priest  antJ^to  others,  that  ho  wjtff,  4^e  father 
of'the  child  then  at^oiit  to  be  born  ?  Were  not  the  ./facts 
eonslatds-io  the  defendants  ttvant  PenqmUe,  by  these  declara- 
tions, and  by  the  dying  request  of  the  deceased  to  his 
^mother  to  care  tor  the  child?  '         „    ° 

A^ain,  the  doctrine  laid  dow^n  in  lurcotte  v.  Nacki  docs 
not  appear  to  havi^  been  adoptw  in  any  other  case,  though; 
a'  large  number  of  similar  cases  have  been  decided  in  our 
courts  since  tlie  Code.  See  Kingsbordu^  SfPownd,  4  Q.I«. 
R.  11.  In  this  case,  although  not  stateCin  the  heading  of 
the  report,  the  sufficiency  of  the  proof  was  expressly  in 
issue ;  and  the  judgment;  is  basedf  entirely  on  indi- 
cations, presumptions  and  £6k;tB  proved  at  the  enquite, 
presumptions  and  facts  infinitely  less  conclusive  than 
those  established  in  the  present  case.  See  also  Lizotie  v. 
Descheneau,  6  Leg.  Naws,  170 ;  taidDenatitt  v.  fiauville,  1^ 
Leg.  News,  149.  r 

..The  heirs  of  the  deceased  cannot  be  in  any  better  posi- 
tion than  he  would  occupy  if  alive.  As  regards  him,-  the 
presumptions  and  indications  were  cons^a/e^s  avant  Venqu4te. 
He  hiiqtsolf  took  the  mplher  of  the  child,  when  pregnant, 
toV doctor  for  the  pui^ose  of  bringing  about  a  miscarriage. 
He  induced  her  to  promise  to  change  her  religion,  and  to 
bring  up  the  child  in  the  Roman  Oatholic  faith.  H^  pro- 
cured for  her  a  Roman  Catholic  catechism  and  "  insttnc- 
°  tor,"  which  are  produced.  He  openly  declared  himself 
the  father  of  the  child  then  unborn,  and  declared  that  he 
was  going  to  marry  the  mother.  He  was  the  ov^ly  man 
6A  tiurmei  pf  familiarity  with  the  moi^her.  He,  at  tliKtimc 
of  the  pribgnancy,  lived  in  the  san^e  house  Kvith  hef. 
Whenevei^*  she  went  fr»m  home,  he  v\rent  with  her.  m^ 
fact,  th;ecmaternity  of  the  child  b«ing  established,  the  pre- 
'  sumption,  of  paternity  >is  almoist  as  strong  as  though  de- 
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ceased  and  the  mother  of  the  child  had  been  actually 
married.    O.C.  218.  I  - 

Finally,  we  have  no  system  of  procedure,  in  this  pro- 
vince w  Vreby  the  facte  can  be  "  d^moutres  au  juge  avant , 
I'enqu^te."     ,    "     *  .  * 

One  of  the  authorities   cited  byHfr.  Ju8ti9e  CasauH  in 

the  case  of  Turcofte  v.  Nack^  (viz.  Holland  do  Villargues, 

No.  66)  says:  "Les  prfesotnptions  ou  indic'es  dont  parle 

"  notro  article  doivent  6tre  n^cessairemeiit  acquis  nmnt  le 

»  "  jugemeut  qui  permet  la  preuve  testimoniafe."  * 

In  this  province  we  have  nothing  which  corresponds 
'  to  the  "  appointcment  ji  v^fifier''  in  France.  There  the 
contested  facts  Are  articulated  and  replied  to.  The  judge, 
before  allowing  evidence,  decides  on  th^admfssibility  and 
pertinency  of  the  facts.  It  is  at  this  incidental  pro<;eed- 
ingln  the  case  that  $.heprisomplions_et  indices  are  **  d6mon- 
tr6es  air  juge,"  and  after  that,  the  enqttdte  is  ordered. 
Pothier,  Proc.  Civ.  No.  158. 

It  is  submitted  that  Mr.  Justice  Casaultwerred  jn  laying 
down  as  a  rule  of  procedure  in  this  co'untrif,\thsLt  the  pre- 
>  sumptions  and  indications  must  be-ascertained^^ore  the 
enqweie.  It  is  manifest  from  the  report, of  the  jOommis- 
sioners  that  they  contemplated  no  change  either  in  law 
or  procedure.  We  quote  JTrom  their  report  as  follows  :— 
"Tor  this  purpose,  Ar^.  26  (Art.  241  C.C.)  permits  the  na- 
"  tural  child  to  have  it  declated  judicially  who  is  his 
"  father  or 'who  is  his  mother.  This  is  what  our  article 
"  means  by  establishing  his  claim  of  patefiiity  and  of  ma- 
"  ternity,  which  beingpermitted  at  aU^**tii]aes  in  the  old 
"  French  jurisprudence,  has  been  abolished  in  the  -6^de 
"  Napol6on  which,  in  Art.  340,  by  declaring  iat  itoch 
"  claim  is  forbidden,  puts  an  end  to  the  action  in  acknc^- 
"  ledgment  of  paternity  so  well  known  to  our  law, 
"  which  in  this  respect  U  is  not  thought  esytedimt  to 
"  changed'  , 

Under  the  old  law  and  the  jurisprudence  ofthis  prov- 
iljiee,  both  before  and  since  the  Code,  the  present  aetion  is 
welli  founded,  and  the  evidence  legal.  v    *     i 
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Thedofendanta  submitted,  in  Roviow  : — 
O't^t  la  douxiome  fois  qu»i  cetto  cauHo  oHt  portfio  eji  iW- 
viHion.     La.prwmidro  fois,  lo  12  jnin  18H6,  la  dour,  iiw 
trouvaut  pas  la  prt'uto  8uHi«anto,  a  rt»nvoy6  W  dosHier  A, 
Sherbrooko  pour  qn«  les  d6IV'ud«ur8   fuH8<>iit  (»xamiu6s 
80UH  siTinont.    Cos  deTnierH  ont  6t6  Hxamilifc*.     l4iC»ur' 
u'a  trouvfc  dans  Irs  dfiponitions  dan  df'fon'tleurs  awniio 
chosti  «iui  puisHo  soryir  <lo  ( oniiaeiiconi«'nt  dt?  preuVe  par 
(scfii,  I't  a  d6hout6  l'Mi«"  .W»o  f-oi^oudji  low.    i)o  16  la 
pr6sent«  iusoriptioiiX^       -  ,         'A    °  :*    'l 

.  ^  1^8  di'iondeurs  d6clahs|it  tonb,  los  u^^a  *pr6«  l<i  Rutres, 

;  '       ne  rien  connaitre  dos  laitrf  aflef^u^'H  par  lo  dom^nd«iur. 
^         La  m6ro  du  d^l'unt  Mi«h«l  I-K'pitre,  dit  quo  la  v^'ilUo  ou  le 
____:^jour  mfimo  de  sa  mort,  Miiht^l,  apres  lui  av^oirdiit  qu'il 
voyait  un«  graude  dame  blant;hc  wntror  par  lo  (^liassis,. 
lui  dit  qu'il  6tait^!  pdro  de  roulalit  do  .Tau«  t^iiiltii.     11 
est  mort  des  tiovres.     Deux  pu  trois  membres  do  1ft  f^- 
mille  Lepitr*^  6taient  maladcs  des  fievri's  en  n^firae  |ewn;>s 
que  lui.     La  Iblie  qui  iroublait  son  fervoau,  coraifte  I0 
d6montre  sa  vision,  doit  6ter  toute  valeurA  s^  admis- 
sion  dans  iiette  cirooB8ta,u»"4j,  et  c'est  la  seul^  fois  qu'il  ait 
fait  une  admission  a  un  nuonbre  de  sivfamitile.  D'ailleurs 
cette  admission  n'est  pas  xmfimt  dans  le  sen*  d»^  Tart.  282, 
CO.     Puisqw^  <ette  honorable  Oour  ^  d6i»^  d6»Sd6  que  la 
preav<p  faitH/SSaat  «|oe  lew  4efeudeurij  fussBut  examines, 
n'Mait  pas  suifisante  pour  mftintenir  TaictioB,  nous  ne 
pouTons  apeycevoir  qupi  qua  »e  soif  daan  la  p«3uve  falto 
'  •    '    depnis  qui  pui6se  supplier  a  re  demvA  de  preuve. 

Par  ia  plaidioirie,  l^s  de^endeuM  ont'soulrvfe  deux  ques- 

*  tions  de  droit  importantes :  lo.  Lerdiei^itiers  peuvent-ile 

6tre  tenus  en  loj  an  mainti«;u  de  Teufaut  ne  apres  la  mori 

'  de  Michel  Lepitre  ?    2o.  Les  drfeadears  peuv^nt-ils  6tr4 

/, ' .  oondamn^s  conjointement  t^  solidairemetit  au  pai^ment 

*d'une/penstii5n  alimen£lttre  »fi  dit  enfant?  "  . 

'.    *       A  I'f^pui^de  notre  pjr6tention  que  Tebligation  du  de- 

V         funt  Miehrtl  Lepitre  de  maintenir  cet  enfant,  si  cette  obli- 

,      •     gatiou  a^amitts  exists,  est  eatierfinieni- personiielle  au 

"tJ'J^?°  ^efunt,  ni?eurt  avec  lui,  et  ne  pas^e  pas  k  ses  hferitiers, 

>.,r3'';.ndB*  oitons -iABateat,  vol.  3,  No.  48  ;  Demolombe;  vol.  4, 
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Nob.  40,  41,  42 ;  Verg6  &  Maii^,  Truduotiorfdw  iiiacliariuj, 
vol.  1,  p.  122,  note  0.  L^^irent  pt  Dwrnoibtni)^  expoaeiit 
ieur  th6oriu  l«j||K^cmtint  br>d'uno  maiiiW  fc«jiu;luttntr. 
I)'<H>r^H  I'ux,  m^WB'il  y  iivait  uii  jug»m«nt  ^lonikranant 
"^♦une  pcTKonije  A  payer  d««  ttlimeht»,Vi»tt©  obligatmu  no 
piiBBotait  paH  ik  b«>h  h6riti«rs.  VaKCnllo,  vol.  2,  Nos.  626  t^ 
626,  donnc  a  (!»>tte  obligalion  lo  caYactoto  d«  transmis* 
sibiliU'-  qui!  lorsqu'll  y  ar^u  juRt'inont  »witre  la  pomonne 
dC'bitriw  avant  Hon  AkvM-  Marcado,  Cthnra.'  sur  Tart.  207^ 
sec.  6,  dit  quo  la  detto  •  pawso  aux  hfiriticrti  et  Uigatain^g, 
ddg  quVlle  a  I'xietfe  avant  la  mor't  do  co  d«fibittinr,  et  boo.  %^ 
quo  la  detto  e^^Isto  par  cola  seul  quo  le  parent  om  I'allifi 
osf.dans  le  b««oin.  \_— 

Or,  dans  le  ca«  actuol,  1«  boHoin  n'dtistaii  f»ai  lore  d©  1ft- 
moTt  do  Mithol  Lepitre,  puisquo  Tonfaut  n'etait  paa  n6. 

Duranton,  vol.  *2,  No.  407,  dit :  "  Go  n'fst  pas,  sans 
"douto,.par  relf'ot  des  rapports  qui  existojit  entre  cos 
"  h^ritiers  et  rasceudant,  mais  c'eet  parce  que  I'obligation 
"  de  se  lournir  mutuollcment  des  aliments  est  contruet^'o 
"  entre  I'ascendant  et  lo  descendant  au.  mon^ent  de  la 
"  naissance  de  celui-ci."  "   ,  .    '        '' 

Ain#i,;nii:e  partie  des  auteurs,  i^  que  Laurent,  Demo- 
lombe,  etc.,  refusent  tout  caractere  de  transmissibiUtfc  a  ' 
I'obligation  de  fournir  des  aliraients.  C'est  une  obliga- 
tion p'ur<;ment  p^rsoiSinelle  qui  jjlateint  k  la  mort  du  d6- 
biteuT.  Marcad6,  Dilranton,  etl5%dmettent  qu'elle  est 
transmissible  si  lo  bosoin  a  exist^  dtf ^ivant  de  celui  dont 
on  a  h^rit6. 

\  L'article  240  do  notre  Code,  qui  donne  aijx  enfants  .na- 
turals le  droit  t4  des  aliments  contre  leurs  i>ere  et  mere^ 
les  assimile  sou^  ce  rapport  aux  enfants  legitimes  qui  out 
tin  droit  semblable  par  les  articles  i66  et  168.  L'article  • 
166  est  celtii^qui"  etaBlit  robligation  des  enfants  en  vers 
leurs  parents,  et  168  rend  I'obligation  r6ciproque.  Or 
TaTticle  166  dit  que  "  le^  enfants  doivent  des  aliments  k 
leurs  pere  et  meire  et  autres  a8cen|pi))it]B  qui  sent  dans  le 
besom"  Le  besoin  est  done  la  base  de  ]>'obli|ration.  Comme- 
o'est  une  obligation  purement  legale,  elle  a'existe  que 
dans  les  conditions  vqulues  par  liei  loi.    Or  oette  ^bligsp 
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Vi  oxwtfi  quo  lofii'<1«  1iiSiiil<i»nmy>  cl«'r«nfaiit  ui  nlow. 
ruul(/ur  (U*s  Jourti  dd  cot  t>iifj,int  ^'i^jflBji     1^'**  d^ifiidtmrN 
out  ilC(u>pt^vItijiuc«;cBiiiuu  a.V('<-  lv»  VmtffhiiouH  qui 
vaiijnt  \nxB  du  dicAs  do  Mi<h**'^  Ijf^pitn'.  Le  bosoii 
pat<  iilorH  niTs  rohligjitloii  nou  pl^8.'  •  .v, 

Ltt  dunxiomo  qwHtioH  do  droit  ohI:  Ta's  d/rfoiidourw 
pouvont-NN  <^trt'  (^ondnmiiifm  conjoiiitcmont  ot  Holidair*!- 
iiu'iit^ju/pttieinent  d'uiu;  jHiUHioii  ttl»m«ntftir«  t\  got  en- 

lowT?  ■-       '  ■■  .  ,  .-^:'' -'■  ■•-  '■,:■■:■:/;:•' 

II  faut  bion  romanpiorj  ot  c'«Jiit  lA  la  diHtiiiction  crhoii-  a 
tioUo  daiiM  coho  iuuHc,  quo.  los  dC-foiidourH  ii«'  sont  pan 
poiireuiviH  oommo  ohli^;H  par  la  loi  atv  maintioii  du  c.otte 
onl'aut,  maih  Bimploiiumt  tomine  hfiritk'rs  do  la  porHoimo 
oblig^o  pajr^a  loi  h  la  MouteniT,    C'est  la.  loi^qui  obligo  les  -^ 
enfants  AJmaintenir  lours  pi6ro  »:t  mhre.  *I1h  Hont  obIig6^      : 
conjointemont  ot  Holidair^mont ;  l/unon  v.  Omtummnt,  6 
L,  0.  J.'99.     IIh  no  sont  pas  libVos  do  r6pudier  ootto  obli-.    ^ 
gfttion.     Dans  lo  cas  aotuol,  les  d^fondours  auraiout  bion 
p&  renonfcer  h  la  siiccoBsion  de  lilichel  I/'pitre,  et  parJA 
lib6ror  do  touto  obligation,  s'il  y  en  a,  et  le  demaiidear 
ni  eu  aiKmn  droit  d'action  contro  oux  par  la  loi.    La 
lidarito  pout  oxistor  on  loi  onfcto  ooux  diroctement  obli- 
%B  k  la  pension,  mais  pas  ontro  Ics  personnos  qui  no 
nccodent  qu'A  nno  dos  parties  solidaires.     Ainsi,  dans  la 
prf'sunto  cause,  los  I'reres  ot  scours  no,  sont  pas  obliges  par 
la  loi  do  soutonir  lour  soBur.     Co  sorait  simplemont  parce 
qu'ils  se  seraiont  port68  hfiritiors  qu'ils  le  seraient.     Mais 
un  h^ritier  nV'st  tenix  quo  do  sa  part  dos  dettes  du  ile  cujus.     " 
Maintonant  ce  serait  une  injustice  criante  que  do  forcer 
des  hfcritiers  qui  ont  accepte  la  succession   de   Micjbel 
LSpitre  sans  ^l^voir  connaitro  une  obligation  qui  n'au- 
^it,  en  supposant  qu'ollo  eut  ox|st6  du  tout,  <^xi8t6  que 
plnsieurs  mois  plus  tard,  a  payer  uno  obligation  sub»6- 
quente  qui  est  peut-6tre  plus  onSreuse  que  la  valeur  de 
la  succession,  et  ils  n'ont  aucnn  moyen  de  e'en  libferer. 

La  deuxierae  defense  est  en  fait.*  Nous  avons  simple* 
ment  les  aveux  faits  par  le  d6funt  k  des  t^moins  qui 
viennent  d6poser  durant  I'enqufite.  Est-ce  une  preuve 
legale  telle  que  16  requiett  TaTt,  282?   JLa  preuve  ver* 
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V  j^Attey^n:  <|Uir  wicin,uHj^,r,  mif^r  k  Mathilda,  en-     '      '  ' 
;^C^t  mmtmre,  iH«u«  hors  WarWe;  de^rappoii,*  cb  Mi«)hel 
I^p.tre^^a.uto„aut  d6cM6,  efdo  An^  Jann  Smith,  «o 
P^urvoit  >H^qualite  oontre  Pierre  Lepit«>.  «t  Murgn«.rito 
Lamdre  sa  fi.m^i>.  p^ro  el  ni^re  du  dit.f«a  km^l  L<>pitre. 
Pie^  I^iti^,  je^i,,  Gi^ge  lA,pitre/F.-X  Lepitm.  Mary 
Lepitrcs -Margaerito  Vpitr.,  I^k  l^pitre,  Olive  Lepitf^ 
et  EuphCsmu  L^pitre,  fr^ros  ft  «cBurAdtt  dit  Michel  Le- 
pitre.    oe«  der,iiiro«;autoriH6e8  do  I^u|«  maris.  «t  tous   ^ 
h6ntiera  du  dit  pM  MieheJ  Ldpitre^  ^nmr  demauder  ^  ^ 

lo  Qiie  lo  dit  ftm  Michel  Lc^^itrMWtdS^^^^^  fttro  1«  ; 
pSro  de  la  dite  culaut  mii,eur.H/2j^ue.le8  .d6fondeur2    " 
80wnt.condainu68  &  payer   A  c^te  enfentWe  pension   ^ 
ahimmtaire  de  |12.60  pw  r^?8o.  A  ce  qn'ils  solent    :^ 
condamnfis  ^donnei^ca^tioinru  demandemr  pour  le  paie- 
«^^cotte  penBiouAtnoni  eri  payer  incontinent  h   H 
capital,  savojr,  la  Bomtafe  de  $h2Q0j^B^nt  •        >        "^        5 
"  Al^ndn  que  lea  d6feka»jHS>jSteht^tte  demandei    ) 
.10.  Par  nne  exception  peremptoire  en  droit  (ihtitulfie*" 
dfitense  en  droit)  soutenant :  "-^.i.-^ 

'  Qne  lenr  qualit«  d'h^ritlers  dn  dit  Michel  Lepitre,  ne 
lea  soujnet-  pas  a'l'ol>ligation  de  la  dette  altlnentaire  en 
Javfiur  d'nn  enfent  latureM  et  que  cet  enSnt  n'a  pas 
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d'action  pour  so  faire  d^clariT  membre  de  la  famillo  des 
d6fendeur8 ;  , 

,  2o.  Par  line  d^fouse  en  fait,  niaut  quo  Michel  Lepitro 
i'ut  le  p6re  do  la  dite  enfant  ot  niant  les  antres  allfigations 
do  la  demaude ; 

"  Attondu  qilo  par  un  premier  jugement  rendu  par  la 
Cour  "Supf-rieure  du  district  de  St-Fran^ois,  le  30  liovem- 
})ro  1885,  il  a  ete  declare  qu'aux  tonnes  des  articles  232, 
283  et  234  du  Code  CiVil,  la  prouve  de  l{i  paternit6  no 
'|H»Vlt  so  faire  par  tC'inoins  que  lorsqu'il  y  a  un  commenco- 
niont  do  prouve  par  et^rit,  ou  des  presomptions  ou  indices 
resultant  do  faits  des  lors  constants,  assoz  graves  pour 
en  detorminor  radniission,  ot  qu'aucun  tel  conimonco- 
nient  do  pr«'Uvo  par  ecrit  n'ayaiit  ete  invoque  ot  aucuns 
faits  de  nature  a  faire  naitre  les  presomptions  requisos 
ii'ayant  6te  prouves,  la  demandc  devait  6tro  renvoyw; 

"Attondu  quo  surdcmandede  revision  de  ce  jugomont, 
cett(^  Cour  par  un  interlocutoire  eu  date  du  12  juin  1880, 
a  ordonue  avant  faire  droit  surJe  fond  que  les  defondeurs 
fusstyit  examines  sous  sermwit,  et  a  renvoye  lo  dossier  a 
la  Cour  Superii>ure  pour  y  6tre  proc6der  a  cot  examen  ; 

"Attondu  qu'apres  tel  examen  des  dits  defendetirs,  la 
dite  Cour  Superiouro  do  St-Fraufois  a  de  nouveau  pro- 
nonc6  surlo  fond  de  la  domando  lo  30  avril  1888,  decla- 
rant qut'  la  r6ponso  des  defoudeurs  sous  serment,  n'ayant 
pas  supplee  si  rabsenco  de  commencement  do  prouve  par 
ecrit,  et  la  prouve  faito  par  temoins  etant  eli  consequenct^ 
illegale,J'action  du  demaiidour  devait  de  nouveau  6tro 
renvoyee;         •  '  .         ^ 

.    "  Attendu  quo  le  demandour  es-qualite  se  plaint  main- 
tenant  do  ce  dernier  jugement ; 

''En  fait:  •    - 

"  Attendu  qu'il  est  etabli  en  preuVfe  par  les  admissions 
sous  serment  du  pere  et  de  la  mere  de  feu  Michel  Lepitre, 
de  sa  soeur  Olive,  et  de  son  beau-frere  Vallier,  que  le  dit 
Michel  Lepitre  a  reconnu  sur  son  lit  de  mort,  et  un  jour 
pu  deux  seulement  avant  son  d^ces,  que  I'enfant  dont 
Ann  Jane'  Smith  etait  aldli  enceinte,  etait  a  Ini  et  qu'il  a 
deniand6  k  sa'mere  de  prendre  le  dit  enfant  et  de  I'dlever 
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dans  la  religion  catholiquc  ;  que  ce  li'est  qu'apres  le  deoes 
du  dit  Mighel  Lepitre  qu'Anu  Jane  Smith  est  accouch6e 
de  I'enfaut  dont  le  demandeur  est  maintv'Jiant  tuteur,  et 
^ que  se  conformant  au  desir  du  pere,  elle  a  fait  baptiser 
oet  euft^nt  par  un  prfitre  oatholique  ;  '  „_ 

Attendu  que  cette  preuve  6tablit  formellement  la  pa- 
tfernite  du  dit  feu  Michel  Lepitre,  et  qu'elle  est  legale  et 
concluant^  A  roiicontrq  des  defeadours  ; 

"  Attendu  en  outre  qu'il  est  prouve  que  la  ditc  enfant 
mineure  «^8t  dans  h;  besoin,  qu'une  somme  de  $1,200  lui 
«  est  necessaire  pour  m  subsistance  et  son  education  jusqu'a 
ce  qu'elle  soft  en  etat  de  gagner  sa  vie  f  et  que  la'suecps- 
Sion  du  dit  feu  Michel  Lepitre  s'est  soldee  a  son  deces 
par  un  surplus,  toutes  autres  dettes  payees,  de  pareille 
8ommel3e  $1,200; 
:'  EnUroU: 

"  Attendu  que  si  en  priucipc^  Tenfant  naturel  n'a  pas  - 
4e  recour^  personnel  pour  dette  alimentaire  centre  les 
*  parents  <^  son  pere  oU^e  sa  mere,  cc  droit  ne  peut  lui 
6tre  rite  coutre  son  pere  iht'me  et  contre  sa  mere  vivants, 
et  qu'au  deces  de  leux-ci  il  forme  une  dette  de  leur  jsuc- 
cession  que  I'enfant  est  fonde  a  reclamer  de  preference  a 
tons  legataires  ou  heritiers  ; 

"Attendu  que  I'etendue  de  cette  creance  fist  determiuSe^ 
par  le  besoin  de  I'enfant  et  la  fqrtune  du  pere  ; 

"Attendu  que  dans  I'espece  ainsi  que  sus-enonce  il  est 
6tabli  que  le  besoin  de  I'enfant  s'eleve  a  la  somme  capi- 
tale  de  $1,200.  et  que  la  fortune  du  pere  s'eleve  a  cette 
meme  s^me  libre  de  toutQ|p«ttes  et  charges ; 

*  ^^S»id«  q«^e  les  d6feu(^tg  8'6tani  empaies  des^  biens 
compo^am  la  succession  dil'dit  feu  Michel  Lepitre,  ©t  en 
ayant  realist  la  dite  somme  de  $1,200,  le  demandeur  es- 
qualite,  a  titre  de  creancier  de  cette  succession,  est  fonde 
a  se  pourvoir  contre  eux  poTir  se  taire  payer  de  sa  dite 
•creance,  dans  la  proportion  pour  laquelle  chacun  des 
defendeurs  a  profite  de  la  dite  somme,  mais  non  au^dela- 
"  Attendu  en  consequence  que  ractionsdu-  demandeur 
es-qualit6  est  bien  fondee,  et  qu'il  y  a  erreur  dans  le  iuge- 
ment  du  30  avril  1888  qui  I'a  renvoyee ; 


-  Miller 

V. 

Lepitre. 


w 


860 


MONTREAL  LAW  RKPORTS. 


if«5lC 


188A. 
Miller 

V. 

Lepitre. 


"  OasBie  et  annule  le  dit  jugement,  et  proc^dant  k  ren- 
dre  celiili  que  la  C©ur  Sup^rienre  du  district  de  Saint- 
Fraufoi^  aurait  du  rendre,  renvoie  les  exceptions  et  de- 
fenses 4es  dSfendeurs  et  maintenant  pour  autant  les  con^ 
elusions  de  lu  demaude,  condumno  les  d^fendeurs  k  payer 
au  den;kandeur  la  dite  somme  de  |1,200  dans  les  propor- 
tions s,i^iyantes,  savoir :     < 

lo.  Le  d^fendenr  Pierre  Lepitre,  <p6re,  $800. 

2o.  La  defenderesse  Marguerite  Lamere,  $300. 

Le$  autrcs  d6feiideurs,  Pierre  ( jeuiie),  George,  Fran9ois- 
Xavipr,  Mary,  Marguerite,  Lena,  Olive  et  Euph6mio  Lf-- 
pitre,'  chacun  une  somme  de  $75.  Les  dites  sommes  k 
Atre  payees  au  den)andenr  es-qiialite,  en  par  lui  donnant 
au  ^efendeur  (suiyant  I'offrc  qu'il  a  fait  par  ses  concln- 
sioUs)  caution  pour  lo  temboursemont  de  toute  \  somme 
quij  pourrait  ne  pas  £tre  requise  pour  les  besoins  de  la 
dit^  mineure,  tel  remboursement  devant  se  faire  dans  les 
m^ines  proportions  que  sus  6ta1)lies  pour  le  paiement  par 
lesjd^fendeurs,  et  condamne  les  ^its  dSfendeursjaux  d6- 
^eQs  tant  de  la  Gour  de  pvemiere  instance  que  ide  cette 
'tlojar,  toujours  dans  les  proportions  sus-6tablies. 

"  M.  le  jiige  Mathieu  concourt  dans  le  disposiiif  de  ce 
jtlge^ent,  mais  il  exprime  Topinion  que^robligation  dos 
beritiers  du  pere  de  I'enfant  na^rel  de  fournir  des  ali- 
ments'a  cet'dj^K,  n'est  pas  limit^e  k  ce  qa'ils  ^efoivent 
de  sa  succe^ilHPnais  est  aussi  utendue  que  cielle  du  pere, 
fit  que  le  sc^Kmoyen  pourPeux  de  s'y  soustraire  est  d«^ 
.   r^noncer  ^' la  succession."   \  / 

Judgment  riE 
^'fjM.  F.  Hackett,  attorney  for -plaintiff  in  Court 

jff.B..  Brown,  Q.  C,  for  plaintiff  in  review. 
'  '   Pannelmi  Sf  Mulvena,  attorneys  for  defendants. 

'  (JK.)  .      ^ 
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2  novembre,  1889. 
J  Coram  Paondelo,  J. 

ROY  V.  LA  CORPORATION  DE  LA  VILLE  DE  STE- 
OUNtGONDE.  ET  BERGER,  mis  m  cause. 

Tnjonctiou—Pouvoirs  ties  corporations  municipalis. 

Juofe:-la  Que  la  corporation  do  Ste-Cuni'.gon.lo.  nntorisfe  a  acheter  I'a- 
-.lueduc  (le  S^Cnu^iKondo  et  8t-Honri  iK.nr  nne  Bomiiie  do  $400,000 
par  un  HUtut  pagaP  alom  (ine  hindos  deux  proprioUiires  de  I'aqueilur 
^'tait  interdit  pour  <16nem«.  ne  pouvait  acqu6nr  la  part  de  I'interdit  * 
que  judiciaireineht ;  en  coni^.,uenoe  elle  iwuvait  an.,u<5rir  priv^ment 
I  autre  moltJfe  &  un  prix  n'exc^hint  pas  la  moitie  de  JMOO 000  •  sauf  a  ' 
iwqu^rir  I'autre  woitK;  lor8(|u'elle  Hera  vemluejudioiainiment,  aoit  .\ 
la  poursuite  des  in^anciem  de  I'interdit,  ou  sur  licitatir.n  provo<iute 
par  Tun  dee  co-propri^tairea. 

20.  Qu'il  doit  ^ire  lai88£>  au  Conseil  de  viMo  uno  discretion  raisonnable       ' 
dans  une  tranaaction  de  ce  genre,  ot  quo  la  ('our  n'interviendra  pa» 
pour  I'enipdclier  d'ac,j|«<5rir  la  inoiti6  de  I'aquedoc,  lorqu'il  prijtend 
que  c'est  le  sen!  mode  prati<jue  d'arrivot  A  Tacquisition  du  tout,  et 
qu'iI  eat  constont  qu'il  est  de  I'int^ret  de  la  ville  d'aciu^rir  I'aqueduc. 

Le  jugemont  est  corofne  snit  : 

"  La  Cour  aya^t  entendu  1q  demandeur  et  la  Ville  de 

.#    Ste-Can6goiicle  defenderesse,  tant  sur  la  dfefense  en  droit 

produite  par  cette  derniere,  qu'au  m6rite  de  la  pr6seute 

demande,  les  antres  d6feudeur8  et  le  mis  en  cause  s'en 

\  6tant  rapport6  a  justice,  examine  la  procedure,  entendu 

1^8  jjemoins  et  d6liber6 ; 

"  Considferant  que  le  demandeur  par  sa  requfete  libellfie^ 
d|mande  qu'il  soit  fait  d6fense  k  la  dite  ville  de  Ste-Cu- 
negonde  et  k  Louis  H.  H6nault,  maire,  et  George  N.  Dii-     a. 
'^charme,  secretaire-trfiswier  de  la  dite  ville,  les  dfefendettrs 
en  cette  cause,  de  signer  ou  compl6tef  un  acte  d'achat  par. 
la  dite  ville  de  Ste-Cun6gonde,  de  la  moiti6  indivise  du 
mis  en  cause  Chs.  Berger,  dans  I'aquedpc  de  Si^uufi: 
gonde  et  St-Henri,  et  d'6mettre  des  debentures  •^^n-"  * 
tant  de  quatre  cent  naille  piastres  conform6ment  aM^e-  " 
ment  passfi  par  le  Conseil  de  la  dite  ville  de  Ste-Cune- 
gonde,  le  2  octobre  courant,  ratiBfi  par  les  proprifitai'res 
d'immenbles  le  16  diiln6me  mois ;  *. 
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"  Consid^rant  que  le  demandour  iuvoque  A  I'appui  de  sa 
requite  les  mQyeus  Buivants,  savoir  :  que  la  ville  d«  Ste- 
Ciinegonde  no  pout  eu  ver£u  de^la  loi  et  du  dit  reglemeut 
acqu6rir  une  partie  indivise  du  dit  aqueduc,  et  qu'il  no 
luioHt  porinis  d'acqu6rir  quo  Taquuduc  ontier  ;  en  outre 
que  I'achat  de  la  moiti6  indivise  du  dit  Gh8.  Merger  no 
fcjnne  point  partie  d'un  plan  pour  ach^tur  tout  Ite  dit 
aqueduo,  et  quo  la  ville  de  Site-Cun6gonde  n'a  fait  aucuu 
arruiugement  avec  ios  autres  pr&pridtaires  d^  dit  aqu(;dur 
p(mr  a«',qu6rir  leurs  parts  indivisi'B  dans  le  dit  aqueduc, 
el  qu'il  n'y  a  aucun'o  certitude  que  li^  yille  de  Ste-Ouiit- 
gonde  pourra  acheter  les  parts  de  ces  doritie^s  avec  la  bii- 
lam^c  des  quatrc  cent  mille  piastres  qu'elle  e^t  autoris^*' . 
pir  la  loi  a  depensej  pour  Tachat  du  tout ;  qu'il  est  cou- 
traire  aux  intferfits  de  ladite  ville  d'acheter  une  parlsindi- 
V  se  seulement,  so  mettant  par  ]k  it  la  merci  des  autoes 
C(i-proprietaire»  pour  I'achatXde  leurs  droits,  dans  ^;et 
a<|ueduc;  et  que  la  dite  ville  (i^i  devenant  co-propri§taire  ' 
di  dit  aqueduc  avec  d'autres  personnes,  s'exposeraif  auxj 
dingers  et  aux  d^penses  d'uno  propriety  coujointe  et  aux, 
ces  qui  peuvent  en  resulter  ;  ,  / 

"  Consid^rant  que  par  le  Statut  de  Qui^bec,  52  Vict., 
ap.  84,  sections,  il  est  d6clar^  quo  I'achdt  do  I'aquedac 
e  Hte-Cuuegonde  et  de  St-H^nri,  serait  s^vantageux  a  toutT 
'os  points  de  vucTJ"  la  ville  de  Ste-Ounegonde,  et  que  Ios 
abitants  et  contribuables  de  la  dite  .ville  do  ^Ste-Cun^- 
fgonde  d^sirent  operer  cot  achat,  qu'en  consequence  la 
corporation  de  la  dite  ville  est  autorisee  par  son  Conseil  a 
acquerir  des  propri6tairos  du  dit  aqueduc  tons  les  droits 
et  privileges  (^u'ils  possedent  dans  le  dit  aqueduct  tajit 
dans  la  ville  de  St-Henri  que  dans  la  ville  de  Ste-Cuiit- 
gonde,  et  les  muuicipalit^s  environnautes,  et  k  faire  a  cot 
offot  avec  les  dits  propri^taires  et  avec  la  dite  ville  de  St- 
Henri  et  les  autres  municipalit^s  environnantes,  tous  les 
contrats  n^cessaires ;  que  pour  obtenir  le  montant  nScos- 
saire  a  rachat  du  dit  aqueduc  la  ville  pourra  contractor 
un  emprunt  ei  6mettre  des  obligations  sur  le  credit  de  la 
'  ville  de  Ste-Cun6gonde  au  montant  de  quatre  cent  mille 
piastres,  et  les  n^gocier  aux  conditions  k  ellefix^es  par 
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rdglement  et  conform6raent  A  la  loi  g^nfrale  ponr  les  vil-       \m. 
Io8  ;  et  danii  le  oas  oji  lo  produit  den  obligationH  ou  dihen-       "«y 
^MfM  serait  plu8  que  suffisant  pour  solder  lo  prix  d'achat   ^"^M,'" 
du  dit  aqueduc,  le  surplus  serait  affectfc  A  des  fins  d'hitfi-^-"-^""*'''"''*- 
ret  puhlic,  dans  la  dite  ville  suiyant  le  rdglement ; 

"  t^nsid^raut  qTi?i|^8t  en  pireuve  qmilu  dit  aqueduc  a 
6te  CMistruit  par  le  miss^en  cause  Charles  Berger  et  fou . 
T.  B.  A^p^onse  B6ique,  e^ertu  du  Roglement  No  12 
pass6  par   le  Conseil  du  village  de  SteCunfegpii^e^  re- 
pr68ent6  aujourd'hui  par  la  villeNOe  Ste-Cun6gon^o,  en 
Juillet  1878 ;  que  lors  de  la  sanction  dh^Statut  de  Qu6bec 
»2  Vict ,  chu^;  84.  le  dit  J.  B.  A .  B6jque  e^Untcrdit  p^u^        ^      ' 
'  iohe  ot  reprf'sentc  par  un  curateur,  et  qu'il  est  d6.!6de  de- 
puis;  que  la  moiti^  indivise  qu'il  avait  A  I'origine  dans  le  " 

dit  aqueduc  appartient  maintenaiit,  savoir  :  uue  nioitie  A 
Dame  F.'L.  Beique,  et  une  nioitie  A  la  succession  du  dit        ^ 
J  B.  A.  B6ique,  laquelle  a  etc  acceptee  par  ses  ,  h(-ritiers 
sous  b6n6fice  d'inventairc ;  <f 

"  Condderaiit  que  la  corporation  de  la  ville  desle-Cun6- 
i?onde  autorisee  par  le  dit  Statut  a  ac^uerir  par  sou  Con-  ' 

soil  des  propri6taires  du  dit  aqueduc' tons  |»«  droits  et 
pTiVil|ge8  q«^8  possfidaient  dans  le  dit  aqueduc,  et  a  si- 
gner a^cet  efffetSflvec  eux  tous  les  conlrats  n^cessaires,  ue  ' 
pouvait  acqu6rir  la  part  du  dit  J.  B.  A.  Beique,  alors  in- 
terdit  pour  folic,  qu'au  moyen  d'une  licitation  judiciaire, 
a  I'encher^  publique  et  en  suivant  les  formalil68  pour  la  ' 

vente  des  biens  des  mineurs  et  autres  incapables ;  (Art.  I 
1278  C.  r.) ;  et  qu'elle  ne  pent  aujourd'hui  acqu6rir  l/s 
m6mes  droits  de  la  succession  du  dit  J.  B.  A.  Beique, /a^- 
cept^e  sous  ben6fice  d'inventairc  comnje  susdit,  qu'en  sui- 
v^t  les  m6mes  formalit6s,  sur  I'avis  des  creanciers/ordi- 
naiVes  et  du  consentement  des  creanciers  hypoth4  aires  a 
(art.  <}020  S.  R.  Q,),  A  defeut  de  quoi  la  dite' vente  ne  * 
pourrait  6tre  faite  que  pard^eret  judiciaire  ;  qu'il  suit  de 
la  que  I'autorisation  d'acheter  le  dit  aqueduc,  qui  ne  pou- 
vait 6tre  vendu  que  par  parties,  est  cens6e  avoir  et6  don- 
nee  de  I'acheter  par  parties,  en  I'absence  de  dispcftition  ' 
cxpresse  dans  le  Statut,  dfiterminant  que  le  dit  achat  ne 
pourrait  6tre  fait  que  pouy .le  total  (Pothier,  "  Maiutat;'  / 
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No.  96j;  db  plus  que  les  droits  de  tOos  les  aoqufitetirs 
uonjoinipi  dans  le  dit  aqutnlac  ne  pourraient  6tre  acquiH 
par  oja  seal  et  mSmc  act«  qn'an  moyeu  d''ane  lioitatioii 
qui  petit  6tro  remise  indifiniment  ; 

"  Consid^rant  que  Tacquisition  de  la  moiti6  da  dit 
aquedu<;  par  la  corporation  de  Ste-Oun6gonde  Ini  four- 
nira  le  moyon  d'acqu6rir  le  tout,  et  qu'il  doit  lui  Mre 
laissfe  une  discretion  raisonnabln  pour  acqu6rir  succeHsi- 
vement  les  parts  des  propri6tairos  do  la  maui^re  ot  dann 
1«'  tomps  qu'ello  jugera  le  plus  utile,  dans  les  intferfits  de 
la  ville  ; 

"  Considfirant  que  la  moitiS  indivise  du  dit  aque<Iuc 
qu«?  la  Corporation  se  propose  d'acheter  du  mis  en  causo, 
Charles  Berger,  pour  une  somme  de  |164,000,  est  d'unc 
valeur  6gale  u  lu  moitiS  indivise  non  achet^e,  et  qu'il  u'y 
a  pas  lieu  de  prdsumer  que  la  Corporation  paiera  pour 
cctto  derni^ro  moiti6  plus  qu'uue  'fiomme  de  1 104,000,  ni 
qti-elle  paiera  plus  que  1400,000  pour  le  tout ; 

"  CJousid^rant  que  le  Statut  limite  I'emprunt  &  $400,000 
sans  dire  que  le  prix  d'achat  n'exc6dera  pas  c<itte  sommu 
et  que  ce  prix  est  laiss^  k  la  discretion  du  Conseil.-de 
ville,  cr6ancier  de  Berger  et  Bdiqne  pour  une  somme  die 
plus  de'$40,000,  balance  des  $72,000  pr£t6esaux  dits  Ber- 
ger et  B6ique  par  la  ville  de  Ste-Cun6gonde  pour  faciliter 
la  construction  du  dit  aqueduc  en  1878^  et  dont  une  par- 
tie  seulement  a  et6  rembours6e  ;  ^    - 

"  Consid6ra)g|||y[ue  la  Cour  ne  p^ut  intervenir  dans  tout 
ce  qui  est  mafi(&re  de  discretion  et  d'administration,  ct 
que  le  Conseil  de  la  dite  ville  est  senl  jugede  ces  matidres ; 
et  qu'il  pourrait  r^sulter  des  dommages  considerables  d 
la  ville  de  Ste-CUnegonde  si  elle  etait  empechee  d'acque- 
rir  la  part  du  dit  Charles  Berger  dans  le  dit  aqueduc 
pour  la  somme  de  $164,000  ;  v  * 
'  ".  Considerant  qu'aucnne  loi  ne  defend  aux  corporations 
municipales  d'acqudrir  des  parts  ou  intdrets  indivis  daus 
une  entreprise  de  ce  genre ;  qu'il  est  mdme  permis  at^ 
corporations  m|inicipales,  rnrales  ou  de  ville,  de  prendrl 
et  souscrire  des  actions  dans  nne  compagnie^  formee  pour 
dtablir  des  ponts,  chausseesi,  quais,  chemius  macadamises, 
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( hominB  d.^  for  o«  d'autre.  travaux  ptiblicB,  oa  tout  Ata-       *»      . 
l)liMoment  mdustriel  sitaA  on  tout  ou  on  partie  daiis  la       «»» 
manicipalit6  on  dans  lop  onvironn,  loraquo  lo  Oonaoil  «t   ^'^'^l  '• 
lea  contribuablo*  d6Birout  le  fairo  dans  I'intfirfit  coinmun*'*''^''""'*'"'''- 
do  la  municipality  ; 

••  Enfin,  considfirant  qu^j  I'achat  du  dit  aqucduc  a  6t6 
d6olar6  avantagoux  4  tous  los  points  do  vuo  A  la  villv  d«i 
Ste-Cuntgondo,  ot  que  toua  los  hubitants  ot  contribuables 
do  la  dito  villo  dtairont  op6ror  cet  achat,  aux  tormes  du 
Statut,  que  le  rdglemont  pour  Tomprunt  do  $400,000  a  6t6  - 
8anctionn6  par  le« '  proprifitairos  aussi  bien  quo  par  lo 
Oonseil  do  ville,  et  que  la  Cour  en  accordant  la  roqufito 
du  demandeur  ontraverait  Taction  du  Conseil  pour  ac- 
qu6rir  le  dit  aqueduc  do  la  soulo  maniero  quo  la  choso  ^^Ik^ 
parait  possible  dans  les  circonstancos  ;  ' 

"  Renvoie  la  dite  requfito  liboll6e  avec  dC'pens  dont  dis- 
traction, etc."         ' 

RequAte  renvoyfco. 
Trenkolme,  Taylor  Sc  Buchan,  avocats  du  demandeur. 
David,  Detnert  8r  Gervais,  avocats  du  d6fendt'ur. 
GeoffrioH,  Dorian  Sf  Allan,  avocats  du  mis  en  cause. 

<p.  B.  M.)  ^  ,: 
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2J)  uovembro,  .1880. 

Coram  rA(»N(lKl.o,  J. 

DK(UUY   y.    rOMINVILHO. 

Cotnimtmtum—  PenHou  —  NullUt^  ile»  ammfrr.mfnl*  i/uniHl 
Ir  mnH^i^tniu  sujel  (k»  droiti  de»  I'/toax—Arh.  118H,  VJ^ 

I 

.imk  :— I.  Qu'iiiuMliittw  ikhi  lii|iiUU)  iwiit  (|iieli|iiur(iiN  ^ru (iiiiNiw'-a  eiriHiiii- 

IWiiMttlioii,  .iuiiinri)ll«MWtfkvil«in«»t  lu|ui.|iihl«,  <oiiiiiMi  ki  prix  «l'iiiu> 

IM^imion  ot  eiitrutioii,  <-l  bri«|ir«IIo  twt  li,'t»  A  lii  crtance  n'd»ai(5o  jW 

le  thiiiiiiiuleur,  latjiiollu  eit  oIImim^mui  c<)nteiit<(fl. 

2.  Quo  lu  »;«)iivontioii  ontro  to  iiirH  ot  lo  Umii-pt^re,  (|iio  lo  marl  et  In  foin- 

A         me  vivruiout  ^&\mr{m,  o|  i|uu  lu  foninio  ik«  jMnirBui vimlt  |N>int  son  iiitiri 

^"^      on  iM^|»tiralhni  «le  jiorjia  et  <lo  bioim,  ot  no  rt^clnnierait  point  Ium  tlroilN 

lui  r<'«nltuiit  (lu  niuri«Ku,  «t  notunimont  aa  i>art  ilu  ominiunauU;  «mt 

nullo;  lo  niuri,  iwuranlvi  en  M'-iwraiion  do  c-or|ih  «t  de  bionH,  jieut  n'- 

*    ilnnierdii  l)ouu-|H»n»  losMonH  niobil^ra  <|ii'il  lui  avait  abandonniH 

lotH  de  t^rranKeuieut  A  lu  condition  queMU  feninie  no  lo  |)ouniuivruil 

|)oint ;  i^am  duna  ob  cua,  lu  beait-pOro  pent  lui  op|ioaer  en  coui|»iih». 

tion  la  valour  de  la  [wnaion  ut  entretien  do  la  feuiiue.  , 

rAGNUELO,  J,  : — 

Ije  demaiidenr  a  produit  line  rC*pon80  on  droit  an  deux- 

iome  plaidoyor  du  deleudeur.   C'est  cette-  r6ponHo  en  droit 

qui  m'a  6t6  sonmise.     La  presentu  action  est  d'un  caruc- 

tere  tout  pariiculier.     Le  dt^mandQur  all6gue  que  par  uii 

arrangement  du  It)  mars    1886,  entre   le  demandeur  «H 

Gilbert  Pominville,  il  fut  fait  les  contentions  sttivantcs  uu 

sujet  de  la  femme  du  demandeur,  qui^tait  la  fiUe  du  ^M^. 

Gilbert  Pominville.     Celle-oi,  apres  quelques  mois  de  ma-' v. 

riage,  avait  poursuivi  son  marl  en  ^paration  de  corps  ot 

de  biens ;  il  fut  cnteudu  entrd  lemairj  et  le  beau-pore 

.qu'elle  discontinuerait  son  action' et  qu'elle  continnerait 

A  vivre  chez  son  p^re  le  dit  Gilbfett  Pominville  ;  qu'elle 

ne  tronblerait  jamais  le  demandeur  pour  avoir  v6cu  sfepare 

d'elle,  ni  pour  aucun  droit  lui  r&ultant  de  son  manage, 

et  notamment  de  la  communaut6  de  biens  existant  entre 

eux ;  le  demandeur  fit  en  m£me  temps  abandon  an  dit 

'  Gilbert  Pominville  de  certains  biens  mobiliers  et  articles 

'  de  mdnage,  pour  en  jouir  en  toute  propri^t^ ;  si  «n  aucun 
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loiniw  r6iK)tt««  <lu  dointtnacar,  on  n<  li  ropr^nnntttntii  jioar- 
»nivftu»nl  (M,  floriiior  iwur  avoir  vAu  «6|mr^.  a'ollo  ou  r6- 
» Imnaumt  qu«l(|u.iii  (jifoitii  lui  KHuItttilt  (1,«  soil  raariftiro 
aaim  .HMtti.  hMlil(Jilb..rt  Pomiavilh,  ot  «,,«  hfcritiorn  •«! 
nuont  Umm  <!«  payor  uu  .l«»maii«lvur  lu  Hoitun,.  d.i  |8!»5  75 
val.mr  clfH  bioUi*  mohili.^r;*  ttlmiidoaii6«  tmr  It;  d.-maiidour 
tttr  dil  (Jilbcrt  IWiiivirK}.^  > 

Lt;n  Cpoui  mil  iiiiiHi  v^»-u  «C'par6iiu,iil  .iuN<iiruii  moJN  do 
imu  dormor,  cluto  du  d6r«H'a^4Jilb..rt  INuniiivillo.  porodo 
Mudamo  D.'mry.  L«,  27  juillet  lH8t».  MiuIhum^  U^j.ary  a 
pourouivi  soil  inari  on  «6paratioii  d«  cori)H  ot  do  bii«iiH,  rfi- 
clamant  tons  Iom  droits  qui  lui  appartionnoiit  on  vortii  do 
Hon  mariaffo  «t  do  la  oommunaut6  do  biouHqui  oxistait 
•  ntro  enx.  Lo  domandour  rfirlunio  A  son  tour  du  d^-fon- 
dour  h6ritior  pour  uu  tiors  do  iou  Oilbort  Fominvillo,  la 
part  dent  il  out  tonu  dans  la  dito  sommo  do  ♦MOo.YS,  sa- 
voir,  la  Hommo  do  |2l>8.66. 

Par  un  proniior  plaidoyer,  lo  dC-fondour  attaquo  la  lo^a- 
lit,6  de  cot  arrangemont  commo  C'tant  contrairo  A  I'ordro 
public  ot  aux  bonnos  manirs,  nul  ot  do  nul  oflot.  Par  hti 
di'uxidmo  plaidoyor  il  dit  quo,  un  mois  aprds  son  mariago, 
lo  domandour  a  abandonn6  son  epouso  jot  Pa  chassC'o  (Tu  do- 
micile conjugal,  la  forvsant  do  rfeidor  choz  son  p^re,  ou 
t'llo  a  v6»^u  jusqu'au  mofh  do  mai  dornior,  dato  dw  d6co8 
du  dit  Gilbert  Pominvillo  ;  quo  durant  tout  lo  tomps  qui 
s'est  6coiil6  depuis  ievrior  1885  jusqu'au  d6c68  do  Gilbort 
I'ominville,  le  damandeur  n'a  pourvu  on  aucund\maniero 
aux  besoins  do  son  6pou8e,  ni  k  sa  ponsion,  ni  a  \on  en- 
n;  mais  c'cst  lo  dit  Gilbert  Pominvillo  qui  a  rttmpli 

Obligations  du  domandour  en  vers  son  opouse,  ot  hji  a 

I'ourni  la  noiirriturij  ot  I'entretien  ;  que  la  valeur  des  ««., 
de  la  nourriture  et  do  I'entretien  ainsi  fournis  est  d'ou 
moins  la  somme  de  $1,600.00,  dont  il  offre  un  tiers  on 
compensation  de  la  r6clamation  que  le  demandeur  lui  &it. 
Le  demandeur  r6pond  en  droit  que  la  compensation  ^e 
I)tiut  pas  6tre  admise  :  lo.  Parco  que  si  Parrangement  est 
valide,  le  d6fendeur  ne  peut  rSclamer  la  pension  de  sa 
femme,  et  s'il  est  nul  le  dfifendeui-  n'est  pas'ifon  plus  re-l 
cevable  &  offrir  la  compensation.        > 
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Ju  tio  paia'iiaisir  in  fono  do  «■«<  raiNoiin*'inimt  8'il  tmi 
vmi  quo  IiMlviiittiulfur  iki-httMN^  Mil  lViiitn«\  qti'il  n'a  jumaJHl 
piiy6  Hii  piMiNioii  ('.h(>/.  Oilhort  I'omiiivillo,  oi^  oII«>  a  v^um 
IMttuliuit  au-doli\  (1«>  (|uittrM  uim,  ut  n'iI  |M<ut  mo  i'niro  r»^ut- 
tro  In  vuhuirdoM  itH'ctH  qi^'il  avait  (luiui<«  t^Gilhurt  Pbniin- 
vill«,*lorM<|uu  (vhii-ti  ti'mi  vharffi'  d«  logcr^  iio\irri!r  ut  on- 
trctt'iiir  la  roinmu  djit  doiiuuidintr,  il  mo  Homhlo  qu'il  oNt 
tout-a-i'ait  ruiHoiiiitthUM't  juMtr  (|iu>  !««  doiniiii<l«Mir  paio  la 
IHumioii  do  Ha  foniino  ;  on  oflol  ruction  du  d<'i"»»d<-ur  mi 

^Imim^'o  Bur  It'  foit  quo  rarraiipfoinont  oiit^o  Ion  6|M)ax  n'a 
|MiN  6iii  ox6(ut6  ot  <iu'il  ORt  nul ;  dann  v.o  fan'  \m  droitii. 
doH  partioH  doivoiit  no  tOkU't  tommo  ni  rarraiifj^omoiit  n'a- 
vait  Jainaiii  uxiitt6 ;  il  doit  'Atru  aunuld  daiis  loututt  som  ' 
partius.  -    -« 

2o.  Lo  domaiidutir  pr6t(<ud  quo  la  or6aiifu  du  d^ruudour 
uVst  iii  olairo  ui  li(iuid(«,  tundiM  quo  la  itieuno  OHt  i;lairo  ol 

Miquido.     II  ost  vrai  quo  Tart.  IIWJ  C. G.  ^it :  "la  com- 

■  "  pondationH'o'pcre  do  ploiu  droit  witro  deux  dettoH  6ga1o- 
**  mont  liqnides  ot  exigibloB."  mais  rintotpr^tation  con^- 

•  stante  do'im^o  d  (*et  article  est  qu'on  pent  oppoaer  on 
compenBation  uue  dotto  non  liquido  si  olio  08t  racilemont 

„  liquidable,  ou  6gard  k  JU  nature  do  la  reclamation  du  do- 
mandour.  -        . 

Polhier,  Obligalims  No.  628.  "Il  I'aut  quo  la  dotto  qu'on 
"  oppoHO  on  uomponsation,  soit  jiquido,  L.Jin:  §1,  cprf.  tie. 
"  compematione.  »    -    > 

"  Uno  detto  est  liquido  lorsqn'il  est  constant  qa'iUi^t 
"  dii,  ot  combieu  il  est^du,  cum  cerlutn  est  an  ei  quanlim 
"  debeatur."  ~      . 

"  Uno  dotto  contosteo  u'ost  done  pas  liqnide,  et  ne  peut 
"  6tre  opposdo  oii  cdmpensatiou,  k  moids  quo  cetlui  qui 
"  Topposo  n'en  ait  la  preuve  k  la  main,  et  no  soit  en  ^tat 
"  de  la  justifier  promptoment  et  sommairement.   ^ 

"  Quand  m£me  il  serait  ooiistant  qn'ilest  du,  tant  qn'il 
"  nVst  pas  constant  opmbien  il  est  du,  et  que  la  liqnida- 
"  tion  depend  d'un  ^ompte  pour  lequol  il  faille  nne  lon- 
"  gne  discussion,  la  detto  n'est  pas  liquido,  et  ue  peut  £tra 

■ ''  oppos^e  en  compensation." 

UiemoUmbe,  Contrats,  Vol.  5,  No.  611,  p.  WJB.    "  Dans  lo 


1 


I. 


.^i  % 


m.    "Dans  lo 


5--«ui'«r»iqR  (X)UttT. 


aeo 


'!  ■jTitAmo  rornain,  la  romp«m«atlon.*tait  JudMain;  c»t  on 
"  compnmd  iwoninol  rKmporonr  n'roinmaiHlttit  au  Jugi' 
•*  »l«  .n«  radirtfttn*  qu'autaiit  qu'«ll«  no  dovait  poa  com- 
"  pli<|u.^r  l«*  pror*|,  ni  rutardflr  laYl^uiaion.    t)«  qvCil  vou- 
••  Iftit  .•iniW>oh«.r,  rVat  qa«  la  inaiivuiN«»  loi  n»»  ch«^rchAt'A 
.  "aVii  r«lr.>  un  nioyfnY>K't;iafun«nt  jwur  rntardnr  ««tto  d6- 
"  ciition,  oh  jetanl  an  miltou  doi'iiiHtanco  nno  autnf  do- 
•*  mand.s  •mqu«I(iuo  aorlo.  A  titrodo  r«i>;6ii«ilh'i»;  cola  oat 
"  ai  vrai  qu«^  la  li()Mifiiy,  «,uo  lu  conHtitatioh  exigcait,  a'6^- 
"  tait  paa  abHoluo;  maia  aoulomont  rohitivj!^;  ot  qiie  lora 
".m^^mo.quo  la  dolto  uV-tait  paa  iutuuie,  il  HufliHhit  qu'olle 
^•fut  faciloVnont  UquidiiHit:' ''  ...  non  mvUi»  amhagikui  in- 
"  nodnta,  ned  poisit  judici fadlem  «:rilum  gui  j>re»tara." 

No.  ^26.     La  rficlamution  du  ra^deoin-  pour  h»  viaittMi 
qu'il-a  faitoa,  oclloa  d'lm  offitior  ininj||/.ri..I,  d'uu  avoufe, 
d'nn  avo<;at, 
anco  liquido 


d'nn  avot;at,  ont  6t6  admiaoH  on  conjPnaatimi  d'uuo  cr6- 


nudf 


No:  627.  Denx  ontrepronoarn  avaiont  fait  dm  travaux. 
I'nn  pour  Tautro.  L'un  d'^ux  tombe  en  faillito  avant  qno 
lo  rdglomont  do  cea  travaux  reapootifa  ait  H('.  fait,  et  aoa 
ayndica  aaaignent  I'autro  en  paioment.  C6lui-ci  oppose  la 
oot^iponsation,  r6pondaiU  que  a'il  eat  d6l)iteur  du  failli,  lo 
failli^eat  lui-in«iiio  aon  dftbiteur.  Mais  do  Combien  6taient, 
d<rpart  .ot  d'autre,  oea  dettea.r{5ciproque8  ?  II  ne  pouvait 
paa  lo  Hxor,  puisque  lo  reglemont  des  traraux  reapoctive- 
ment  ox6cut68  n'6tait  paa  fait.         -; 

La  compenaation  a  6t6  admi«<>  par  nn  arrdt  de  la  Cour 
do  Park,  confirmant  un  jfagemout  du  Tribunal  de  com- 
moroo  do  la  Setae. 

"  Attendu  que  loa  travaux  avaiont  6t6  ox^cutfca  j-oapoc- 
"  tiVemont  ot  on  m6mo  tempapar  lea  deux  parties ';  que  lo 
'Vprix  en  6tait  du  8imnltan6ment,  et  que  si  leur  montant  dS- 
"fmtiifn'aait  pa's  arr^ti  entre  les  parties,  it  itait  facile  d  con- 
" naitre par  U  rUglement  des  travaux....."  (6  mai  1880,  Le- 
troane,  D.  1880,  II.  268.) 

No.  628,  p.  892.  "  Lea  jugea  exercent,  en  ce  qui  con- 
"  cerne'^la  condition  de  liquidit6,  uno  certaine  apprficiatiou 
"diacritionnaire.  -    ' 

Vou  V,  a  C.  '       _^  SA 
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"  Cette  appreciation  s'eierce  ayec  pins  on  moins  de  lati- 
"  tnde,  snivant  les  cirkonstances  de  chaqne  espece,  surtont 
"  en  egard  k  la  forme  du  titre  dont  le  cr6ancier  est  mnni." 

"  An  No.  618,  ildisait :  "  Ce  n'est  pas  senlement  non  pins 
"  d'nnQ  maniere  absolne  qne  la  condition  de  liqnidite  est 
"appliquee  sous  notre  code^  maisd'une  maniere  relative 
"en  6gard  anx  faits  et  anx  circonstances  de  chaqne  es- 
"pece."  - ,.   '.'..;■;', 

Notre  junsprndence  est  conforme  a  cellc^de  la- Prance, 
et  a  cette  antorit6  de  Demolombe.  On  tronve.une  grande 
vari6tt  d'arr6ts'qni  paraissent  an  premier  abord.,a8soz  dif- 
ficiles  k  concilier,  mais  en  Ics  examinant  pins  attentive- 
ment  on  voit  que  les  faits  et  les  circonstances  les  jnsti- 
fient  ggn^ralement.  II  est  inutile  d'y  r6f(§rer  pins  8p6- 
cialement ;  on  les  tronvera  rapportfis  sous  I'art.  1188,  0. 0. 
Editions  Sharp  et  de  Bellefeuille.  

Appliqnant  ces  principes  a  I'espece,  je  tronvse  qne  la 
reclamation  du  demandeur  est  contest^e.  La  convention 
qne  la  femme  nQ  poursnivrait  point  en  separation  de  corps 
et  de  biens,  et  qn'elle  ne  reclamerait.4>pint  les  droits  qui 
Ini  sont  acqnis  par  le  mariage,  est  sans  anc\in  doute  ille- 
galtf.  Cette  illegality  permet  an  deptandenr  de  redamer 
la  valeur  des  biens  qn'il  avait  donneis  an  pdre  de  sa  femme, 
lors^e.  cet  arrangeipt^nt,  a  la  condition  qne  la  femme  ne 
i  le  poursnivrait  point  eh  separation  de  corps  et  qn'elle  ne 
reclamerait  point  les  droits  qui  lui  appartiennent  en  vertu 
du  mariage  ;  cet  abandon  a  nne  cause  illegale.  Qnoi- 
qu'il  en  soit,  le  mari  r6clame  des  h6ritiers  Gilbert 
Pominville,  la  valeur  des  effets  mobiliers  qn'il  a  abandon- 
n^s  k  ce  dernier ;  s'il  a  droit  de  le  faire,  il  n'y  a  ancnn 
doUte  pour  moi  que  les  heritiess  Gilbert  Pominville  ont 
le  droit  de  s^  faire  payer  la  pension  de  la^femme  du  de- 
mandeur. Les  deux  dettes  ont  nne  grande  connexite 
entr'elles.       '  s 

Quant  a  liquider  le  prix  de  la  pension  et  de  I'gntretien 
de  la  femme,  je  crois  que  la  chose  est  assez  facile  a  faire. 
II  a^ete  jug6  par  la  Cour  de  Revision,  que  Ton  pent  op- 

d'one  pension  fournie.    Desjardins  Sc  Ma$fi4,%  L.C.  L.  J. 
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,  p.  88  80  avril.  1866.  (Smitli,  Monk  et  Berthelot,  juges ) 
Lentretien  comprend,  je  suppose,  I'habit  et  peut-dtre  les 
trws  du  mfedecm  ;  le  montant  est  assez  facile  k  6tablir  et 
n  exige  pas  une  tongue  discussion.  * 

Pour  ces  raisons,  je  rgnvoie  la  rfiponse  en  droit  avec 
d6pens.  ■  r 

.  Voici  le  jugement ; —  .,  :^, 

]  ".La  Cour  parties  ouies  sur  le  m6rite  de  la  r6ponse  en 
_^  droit  faite  et  produite  en  cette  cause,  et  apres  avoir  exa- 
ttiin6  la  procedure,  ef  d6lib6r6  ;  5 

"  ConsidfiTant  que  le  defender  poursuivi  cotiime  h6ri. 
tier  de  feu  Gilbert  Pominville.  sur  un  arranirement  entre 
ce  derniei:  et  le  demandeur,  en  date  du  19  mars  1 885  nour 

$896«valeur  de  certains  biens  mobiliers  abandonn6s 
par  lejemandeur  au  dit  feu  Gilbert  Pominville  pour  les 
considerations  et  aux  conditions  mentionnfies  au  dit  ar- 
rangeme^t,  plaide  que  la  consideration  du  dit  arranire 
ment  6tait  la  suivante.  savoir:  que  le  demandenr  avimt" 

pons     la  miede  feu  Gilbert  Pominville.  en  d.^^^^ 
1884, 1  a,  un  mois  apres  son  mariage.  abattdonnfie  et  Was- 

sfede  son  domicile,  la  for9ant  4  se  r^fugieroherson  p^re 
ou  el  e  a  v6cu  jusqu'au  mois  de  mai  dernier,  iat6  du  d§ces 
de  celui-ci ;  que  pendant  oet  intervallfe,  le  demandeur  n'a 
pourvu  en  aucune  maniere  aux  besoins  de  son  6poiise  ni 
a  sa  pension,  ni  a  son  entretien,  mais  <Jtie  le  dit  feu  Gil 
bert.Pominvjlle  a  pourvu  ^  sa  nourriture  et  entretien  et    " 
que  la  valeiir  de  ces  soins.  nourriture  et  eikretien  est  dL 
moins  ♦l,600,dont  il  ofire  le  ti^rs  en  compensation  11 
tiers^de  la  dite  somme  de  $896.7^, rfclamfe  de  lui  nar  1p 
^mandeur ;  \  '      . 

f  "  Consid6rant  que  le  d6feadeur  Wteste  en  outre  la 
demande  du  demandeur  comme  bas^surune  consid^ 
tion  ill6gale  et  contraire  a  I'ordre  publi^j,  en  tant  que  Tar-'' 
rangement  en  question  tendrait  a  une  renonciation  par  la 
femme  aux  droits  qui  lui  rfisultent  du  mariage  et  de  ses 
conventions  matrimoniales ;  o  *«« 

-^  Considfiront  qua  la  T6p<nmu  en  druii  dn  demandeur 
suppose  admis  tons  les  faits  consignfis  au  dit  plaidoyer, 
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et  que  ces  faits  justifieraient  le  dit  plaidpyer  en  compeu- 
sation  ;  que  dans  les  circonstances/va  la  nature  de  la  de- 
mands, t[ui  est  elle-mdme  contest^e,  la  reclamation  du 
d^fendetir  pour  la  pension,  entretien  et  soins  de  I'^ponse 
dn  dcmandeur  par  feu  Gilbert  Pominville,  qui  est  facile- 
ment  liquidabhi,  pent  6tre  valablement  oppos^e  en  iiom- 
pensation  a  la  dite  demande  du  demandeur,  centre  lui ; 

"  Renvoie  la  dite  rcponso  en  droit  avec  d^peus,  dis- 

traits,  etc."    —  -r; r --^ — : — ^—  ' 

Espouse  en  droit  renvoyfie. 

David,  l)emer8  et  Oervais,  avocats  du  demandeur. 
..  Jhihamel  Sf  Marceau,  avocats  du  d§fendeur. 

(p.  B.  M.)  i       .     ' 


November  16,  1888. 
Coram  Tait,  J. 
SCHWERSENSil  v.  VINEBERG. 
WUness— Religious  helief-f^ht.  259,  C.C.P. 

Thb  testimony  of  a  witness  who  declares  that  he  does  not  Icnow  whether 
there  is  a  state  of  rewards  and  panishments  after  diaath,  is  inadmis- 
sible.—Art  259,  C.  C.  P. 

Adolphe  Kelson,  of  the  City  of  Montreal,  a  Pole,  aged 
41  years,  WS^oalled  as  a  witness  for  the  plaintiff  in  re- 
buttal.        -^        , :  :^    -       ::  :  ?_-^,;:._  ^:.  •;„:.._:'__. 

The  following  examination  on  voir  dire  took  place : — 

"  Q.  Croyez-vous  que  vous  serez  r6comi)ens6,  ou  puni 
pour  vos  bonnes  on  manvaises  ceuvres,  dans  ce  mon(|e-ci 
ou  dans  I'autre  ? 

"  B.  Qui,  sans  doute. 

*'  Q.  {Par  I'avocat  dp  difendetu).      Croyez-vous  k  la  vie 
future?      Croyez-vous  aux  recompenses  ou  aux  ch&ti- 
ments  apres  cette  vie  ? 
,  "  B.  Cela  je  ne  puis  pas  vous  repondre  l^-dessus. 

"  Q.  (P<tr  fe  Protonotaire'}.   j3royez^ous  en  Dien  ? 


"  B.  Sans  doute  que  je  crois  en  Dieu. 


k' 
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"  Q.  Croyez-vous  a'des  rficompenses  ou  k  la  punition 
aprts  la  mort  ?  »^  -"' 

\^     "-  R.  Je  ne  le  i^ais  pas. 

^arJsqueslionni  sur  voir-dire.         _       • 

"  ft.  Vous  avez  r6pondn  que  vous  croyez  d  I'Etre 
Supreme  ?  f 

^  "  B.  Oui,  monsieur. 

^  'VQ.  Je  d6sir^  savoir  de  vous  maintenant,  si  vous  croyez 

a  uhe  vie  futur^  queleonque  de  la  part  des  mortels  ? 

"  R.  Je  ne.suis  pas  capable  de  vous  r6i)ondre  k  cela  •  ie 
ne  sais  p^ioela.  J'ai  bien  compris  la  quWion  qu'on  m'a 
faite  ^Utri-rheure.  ' 

;>Q.  Et  vous  ne  savez  pas  si  vojig  croyez,  ou  si  vous  ne 
croyez  pas  ? 

"  R.  Je  ne  sais  pas.  ' 

"  Q.C'est-4^ire,  vous  n'avez  pas  d'id6ed6finie  de  ce 
qu  adviendra  de  vous  apres  votre  mbrl  "^ 
"R.  Oui.  .  ^ 

"  Q.  Dois-je  comprendre  que  vous  n'avez  aucune  id6e 
arr6t6e  sur  ce  que  pourra  advenir  de  vous  ? 

"  R.  Je  vous  ai  r^pondu  qu«  je  crois  k  Diei,  et  k  tofttes 
les  autres  consequences,  je  ne  sais  pas. 

"Q.  Vous  ne  savez  pas  ce  qu'adviendra,  apres  la 
mort  ?      .  -'   •  » 

"R.  Non.     V 

••  Q.  Mais  comme  croyance,  croyez-vous  que  quand  ' 
vous  mourrez  tout  ne  sera  pas  eteint  en  vousJ  comme 
croyan£»,  comm^  conviction  ?  '       / 

"  R.  Suis'je  forc6  de  vous  rfipondre  k  celai  Je  ne  vou- 
drais  pas  rfepondre  k  cette  question  ;  Ve6t  une  question 
philosophique,  et  je  voudrais  bien  6viter  cette  question 
mais  si  je  suis  forc6  de  vous  r6pondre  je,  r6pondrai. 

"  Q.  Vous  ne  pouvez  pas  6tre  temoin  sans  croire  a  une 
vie  fixture  qneloonque  ?        -     ~  —      v 

"  R.  J'ai  Tfipondu  que  je  crois  k  Dieu,  c'est  suffisant. 
Pour  une  vie  future,  je  ne  puis  rien  croire. 
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"  Q.  Comme  croyance  ?  V^ 

"  R,  Comme  croyance,  oui.  .    , 

"  Q.  Et  quant  tk  la  vio  ftiture  vons  n'avez  ancun^  id6e 
arrdtto  ?    Niez-vous  la  vie  Juture  ? 

"  R.  Jo  demanderai  encdire  une  ibis,  est-ceque  je  ne  puis 
pas  6viter  cettd  rfeponse  ? 

,"  Q.  I*ai8qne  je  vous  dis  quo  vous  nepouvez  pas  6tro 
temoin  sans  declarer  deux  uhoses,  d'abord  que  vous  croyez 
fk  Dieu  et  ensuite,  qu!il  faut  croire  k  nn&  vie  future  quel- 
conquc,  il  faut  croire  que  les  bonnes  et  les  mauvaises 
ocuvrcs  seront  recompens6es  ou  punics,  dans  un  autre 
monde  ? 

"  R.  Je  ne  puis  pas  croire  A  cela," 

The  defendant  having  objected  that  the  witness  could 
not  be  allowed  to  testify,  seeing  the  terms  of  Art.  269, 
C  C.  P., 

The  Court  maintained  the  objection,  and  hold  that  the 
witness  could  not  be  sworn.  ■   "  . 

Cooke  Sf  Brooke,  for  plaintiff .  .    • 

Macmasl^,  HtUdiinson  Sf  Maclmnan,  for  defendant. 
(J.K.) 


~( 
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y  May  13, 1889. 

Coram  WuRTELE,  J. 
BARNARD  v.  MOLS9N. 


PrivUege^Attomey's  Costs— Art.  1994  C^.  C. 

Hkld:— That  l^e  only  privilege  which  exiata  in  respect  tc^  connwl  feee^ 
and  attorney's  costs  is  the  one  which  relates  to  costs  and  expenses 
incurred  in  the  intisrest  of  the  mass  of  the  creditors,  either  to  enable 
Ihem  generally  to  obtain  payment  of  their. claims,  or  for  the  preser- 
vation of  their  common  pledge ;  and  that  costs  incurred  in  ttie  exclu- 
sive interest  of  oner  individual,  and  with  the  object  of  withdrawing 
certain  revenues  of  this  person  ftom'the  reach  of  his  creditors,  are  not 
entitled  to  ^e^rivilege  created  by  Arts.  19M-1996,  C.  a 
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the  hands  of  the  prothonotary.  which  had  been  depo- 
sited  by  the  defendant's  tenant,  on  whom  the  rents  had 
been  gamisheed.     The  Privy  Oonncil  decided  that  the 
leased  property  was  substituted  in  favor  of  the  defend- 
ants  children,  and  that  the  property  and  its  rents  and 
issues,  were,  while  in  the  defendant's  possession,  exempt 
from  seizure  and  in  the  nature  of  alimony.    The  attach- 
ment  of  the  rents  in  the  hands  of  tho  tenant  was  there- 
fore quwhed^nd  th<«  money  deposited  has  remained  in 
the  hands  of  the  prothonotary,  and  until  paid  to  the  de- 
tendant  is,  under  the  judgment  of  the  Privy  Council'  ex- 
empt  from  seizure. 

The  plaintiff  does  not  pretend  to  have  attached  the 
money  in  the  hands  of  the  prothonotary  by  way  of  an 
ordinary  attachment  before  judgment;  he  has  not  pro* 
duced  an  affidavit,  alleging  in  terms  of  Art.  884  COP 
that  the  defendant  was  absconding  or  about  immediately 
to  leave  the  old  province  of  Canada,  or  that  he  was  se- 
creting his  property  with  intent  to  defraud,  or  that  he' 
was  a  trader  and  fiad  ceased  his  payments  and  refused 
to  make  an  assignmek,  and  is  therefore  »nable  to  avail 
nim^elf  of  that  remedy. 

He  contends  that  ]  lis  debt  is  for  c6sts  incurred  for  the 
defendant's  benefit,  a  id,  in  the  first  place,  that  he  has  a 
privilege  upon  all  th«  defendant's  proBprty  to  secure'  the 
payment  of  such  costs,  and,  in  the  next  place,  that  he  "^"^^ 
has  a  right  of  retent  ion  on  the  sum^attached,  inasmuch 
as  his  debt  was  created  to  save  it  from  the  defendant's 
creditors  for  the.  alimentary  requirements  of  the  defen- 
dant and  his  family ;  i  nd  he  seeks  to  exercise  these  rights 
by  a  conservatory  seiz  ure. 

^Ojr  civil  code  lays  down  that  the  privilege  for  costs 
Must  be  established  fcy  special  enactment ;  it  cannot 
therefore  be  created  W  the  agreeme)iit  or  will  of  the 
parties.  Art.  1988  C.  C.  It  is  created  by  Arts.  1994 
1995,  1996  and  2009,  0.  0.  But  the  privilege  is  given 
tor  costs  and  expensieii  incurred  for  the  common  inter 
esff  of  the  creditors,  w  to  e — ^'-  ^'^ 
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to  obtftin  payment  of  their  claims,  or  for'the  preservation 
of  their  common  pledge. 

In  the  present  ease  the  costs  claimed  were  incurred,  not 
in  thejnterest  of  the  defendant's  creditors,  but  in  main> 
taining  a  contention  which  was  adverse  to  their  interest, 
and   which,  far  from  preserving  their  debtor's  property 
foi-  distribution  in  payment  of  their  claims,  put  it  beyond 
their  reach.    The  plaintiff  has  therefore  no  privilege  for 
the  payment  of  his  costs,  and  he  cannot  have  a  conserva- 
tory soi;:ure  to  exercise  a  privilege  which  does  not  exist. 
His  only  recourse  is  a  personal  one,  with  A  right  of  execu- 
tion after  judgment  only.  '^    > -\ 
The  plaintiff  next  contends  that  he  was  ^e  deff  »dant's 
\  mandatary,  and  that  having  by  his  labor  saved  the  money 
now  attached  from  the  defendant's  creditors,  he  has,  a 
right  of  retention  for  the  payment  of  his  costs  under  Aits. 
1T18,'  1722,  apd  1728,  C.  C.    But  under  these  articles  tte 
right  is  one  which  is  exercised  upon  moneys  or  things 
which  the  mandatary  has  received  in  the  execution  of  his 
mandate  and  which  heisinWual  possession  of    This 
isexpressly  laid  down  in  Art.  2001  G.  C.  ' 

In  the  present  cake  the  plaintiff  never  received  the 
moneys  now  in  the  prothonotary's  hands,  and  he-oannot 
therefore  claim  a  right  of  retention  or  a  right  of  prefer- 
ence for  payment  out  of  the  same,  and  consequently  canhot . 
exercise  a  conservatory  process  to  exercise  such  pretended 
but  non-existing  right.  ^ 

I  would  refer  counsel  to  the  following  authorities  : 
On  the  privilege,— Tfoplong,  Privileges  Art.  2101,  No. 
121.     Pont,  Privildges,  Art.  2101,  No.  67.    29  Laurent, 

No. 822.  •  ■"'    .  .  \    '   :     ■  m  -^     ■,,.--   -^ 

On  the  right  of  retention,— 3  Aubry  &Rau,  p.  114.  29 
Laurent,  Nos.  298-296. 

The  judgment  iajis^  follows: — 

"  The  Court,  after  having  heard  the  parties,  by  their 
counsel,  upon  the  merits  of  the 'petition  to  quash  the  writ 
of  attachment  by  garnishment  before  judgment  in  this 
cause  issued,  having  examined  the  proceedingps,  etc. 


"^SSeelng  that  the  plaintiff's  demand  in  this  causa  is- tor 
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counsel  foes  and  attorney's  costs,  which  ho  claim^  for  pro- 

t^r:  rrrirr'"^^  ^^r^^-  *<>  t^e  defonln    and 
to  his  wife  and  children,  in  connection  with  the  suit  and 

tohTdef  T  ITT  '^  ^"^  -^^^^  ThordT C;:ter 
tThrm  „n^  defendant,  fo.the  recovery  of  the  amount  due 

Intto  h.m  .T'^T  J^''^*"°"  ^^'^^^^d  t>y  the  defend- 
certl  tL  1  f  ''^'*'***'^''  ^^^'^"dant  had  hypothecated 
certain  real  osteite  situated  in  the  City  of  Montreal  which 
aaid  real  estate  and  the  revenues  thereof  h^v  b^Mi  it 
dared  by  her  Majesty  in  her  Privy  Council  to  be  exit 
J    from  seizure  and  in  the^nature  of  aliment ;  ^ 

'^  Seeing  that  the  pldintifF  alleges  tl^^t  his  claim  is  se- 

^y^K^  *?  ^^^'"^^'^^  h'^d  been  deposited  in  the  hands 
of  he  ^rothonotary  of  this  Court  by  the  tenant  of  the  saS 
real  estate,  upon  whom  the  rent  Weof  had  been  gar 
msheed  by  the  said  JohnThorold  Carter,  but  wS  fent 
was  afterwards  declared  by  her  Majesty  in  her  Privy 
CouncU  to  be  exempt  from"  seizure,  and  the  attachmen"^ 

thltti    ^  wT^T""'  ""^  consequently  quashed,  and 

hat  the  plainiiff.  during  the  pendency  of  this  suit   has 

sued  out  a  writ  of  attachment  before  judgment.  to<a  tach 

by  conservatoiy  process  in  the  hands  of  the  prothonotary 

sum  of  ^,712.50,  for  the  protection  and  preservation  of 
laTtlto^:;"'  n^l^t  of  retention  which  he  .lieges  to 

of  "tmiLo ''  *?"Plf'^«ff/^  garnisheed  the  said  sum    - 
of  118,712.60  under  the  said  writ  of  attachment  before 
judgment,  which  sajd  sum  belongs  to  the  defendant  L 
^   nlT^f  •  "^^•'f  *  ***  ^  substitution  in  favor  of  his  wife 
and  children,  of  the  real  estate   abovefmentioned,  Tnd 

Jxt'nf  r  .  ''*"*'  "  ^'^^  ^y  ^'"  ^  «"»«»*  ^^  is 

exempt  from  seizure,  as  is  likewise  its  revenue  • 

-    "  Seemg  that  the  defendant  has  contested  the  attach- 
ment before  judgment  of  the  said  sum  of  $18,712.50  bv  a     ^ 
petitionto  quash,  and  alleges  that  the.plaintiff  tas  no 

privilege  hoT  right  of  rotftTiHrtn  /x»  ti^^  ,..;.i      <■...!! 

j__,  .„6p  ■'"r  riym  Qi  retention  on  the  said  sum  of ftgp 
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affirmed  in  his  affidavit  that  the  defendant  had  absconded, 
or  vfSLB  about  immediately  to  loave  the  Province,  or  had 
Bwireted,  or  was  about  to  secrete,  hiw  property,  nor  has 
ho  mode  any  of  the  othor  allogations,  by  reason  of  which 
a  creditor  has  the  right  before  obtuiuiug  judgment  to  at- 
tach the  goods  and  effects  of  his  debtor ; 

"  Considering  that  a  privilege  is  i\  right  to  Imj  preferred 
to  oth«>r  <;r«'ditors,  which  results  from  the  nature  of  a  cre- 
ditor's claim,  and  that  it  must  be  established  by  a  specific 
•'nactment,  and  cannot  be  created  by  the  agreement  or  tho 
will  of  the  parties ;  , 

"  Considering  that  the  only  privilege  whi6h  exists  in 
resipect  to  counsel  fees  and  attorney's  costs  is  the  one 
which  relates  to  costs  and  expanses  incurreJ  in  the  inter- 
est of  the  mass  of  the  creditors,  either  to  enable  them 
generally  to  obtain  payment  of  their  claims  or  for  the  pre- 
servation of  their  common  pledge  ; 

"  Considering  that  the  counsel  fees  and  attorney's  costs 

'Claimed  by  the  plaintiff  were  not  incurred  to  enable  de* 

.  .feiadant's  creditors  to  obtain  the  payment  of  their  claims^ 

not  for  the  preservation  of  their  common  pledge,  nor  iii 

'l^y  way  in  the  interest  of  the  mass  of  his  creditors,  but 

• '  were  incurred  on  the  contrary  in  the  exclusive  interest  of 

the  defendant,  and  to  subtract  the  above-mentioned  real 

estate  and  the  revenues  thereof  from  the  reach  of  his 

creditors;  ' 

"  Considering,  therefore,  that  the  privilege  created  by 
Articles  1994,  1996  and  1996  of  the  Civil  Code  does  not 
attach  to  the  plaiutiff^s  claim  against  the  defendant  for 
counsel  fees  and  attorney's  costs,  and  that  no  other  law 
exists  which  establishes  a  privilege  for  claims  of  that 

nature;  ^  ' 

"  CoUsidering  that  the  right  of  retention  and  the  J)rivi- 
lege  created  by  Articles  1713,  1722  and  1728  of  the  Civil 
Code,  in  favor  of  mandataries,  only  exists  ov^r  moneys 
and  things  which  have  been  Weived  by  them  or  placed 
in  their  hands  in  the  execution  of  their  mandate ; 

"  Considering  that  the  said  sjxm  ofi|18,7 12.6a  wais  never 


received  by  the  plaintiff,  nor  i>lacecl  eft^er  realTyorcon- 
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lez  really  or  con- 


Btructively  in  his  hands,  and  that  he  has  thorofofo  noithor 
right  of  retention  nor  privilege  th*^r«on  for  the  paynn'nt 
of  his  claim,  for  the  expenses  and  charges  incurred  in  the 
execution  of  the  mandate  committed  to  him  by  the  defen- 
dant, or  for  the  couiwel  and  other  fees  to  which  he  may 
be  entitled: 

Considering  that  the  plaintiff  had  conHequnntly  no 
right  to  atta.!h  the  said  sum  of  *  18,71 2.:>0  before  judgment 
by  conservatory  proc«»HS ; 

"  Considering  that  the  plaintiff  has  not  nllegetl  in  his  . 
affidavit  the  absconding  of  the  defendant  or  thi>  secreting 
by  him  of  his  propt^rty,  with  the  intent  to  defraud,  or  that 
ho  is  a  trader  and  has  ceased  his  payments,  and  refused 
to  make  an  assignment  of  his  property  for  the  benefit  of 
his  creditors ; 

"  Considering  therefore  that  the  plaintiff  was  not  en- 
titled to  an  ordinary  attachment  by  garnishment  before 
judgment; 

"  Considering  that  the  plaintiff  is  unfounded  in  his  pre- 
tensions, and  that  the  writ  of  attachment  by  garnishment 
before  judgment  obtained  by  him,  and  the  attachment, 
whether  conservatory  or  ordinary,  of  the  said  sum  of 
118,712.60,  made  thereunder,  are  illegal  and  null ; 

"  Doth  declare  the  writ  of  attachment  by  garnishment 
before  judgment  in  the  hands  of  the  prothonotary  of  this 
Court  and  the  Provincial  Treasurer  to  be  illegal,  and  doth 
annul  the  same  and  the  attachment,  by  garnishment 
made  therepnder  of  the  said  sum  of  |J|7l2.60,  and  doth 
release  the  said  sum  from  the  said  attifchment,  and  doth 
discharge  the  said  protho^otary,  Arthur  B.  Lohgpr6,  Esq., 
and  tKe  said  Provincial  Treasurer,  the  Hon.  Joseph 
Shehyn,  from  the  «tfachment:;effected  in  their  hands 
und$r  the  said  writ  of  attachment  by  garnishment  before 
judgment,  with  costs."  ^  * 

Attachment  qu^ashed. 
2)oAcr/y  4.  DoAcr/y,  for  plaintiff. 
Robertson,  Fleet  ^  Falconer,  for  defendant. 
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Octo^ter  81.  1889. 


^ 


Coram  Johnmon,  OiLL,  Wubti LR,  JJ. 
OOILVIrV.  FAUNiN. 
'    Capiax-^udicial  Ahaudtmment,  Effect  of— Imprisonment. 

1Iki.ii:— Thuttlie  ell'ect  of  ft  Jmlioiol  ftbftn<lonin«nt  mode  by  •  debtor  ini- 
priwtneil  under  a  nipia*  in  U)  entitle  tlie  debtor  to  hii  Ulwrfttion  ;  ftnd 
where  thu  ubftndonment,  ontlio  oontoatation  tliereof  by  tlio  pUintitr, 
is  devlnrml  fraudulont  and  inMuflidient,  the  Court  iias  no  power  un- 
der tliH  exiatinif  lawi  aHer  tlie  debtor  haa  nndenjone  tlie  term  of  Ini- 
priiinAment  nut  exceeding  one  year,  towhicli  lie  may  be  condemned 
under  Art.  77((,  C.  C.  P..  to  aAuction  liia  furtlier  detention  under  tlie 
c»ina»  until  lie  diacloaea  aiiseta  alleged  to  have  been  fraudulently 
secreteil.  .» 

Inbcription  ill  Review,  by  tho  plaintiff,  from  ajudg*. 
ment  of  the  Superior  Courfc,  Montreal,  (Mathihu,  J.),  Oct. 
11,  1889,  in  the  following  terms  r^— 

"  Attendn  que  les  faits  suivants  apparaissent  au  dos- 
sier :  i 

,  "  Le  14  fSvrier  1889,  John  Fari^n  fit  une  cession  de 
biens,  sous  les  dispositions  des  articles  768  et  snivaiits 
du  Code  de  Procedure  Civile,  sur  la.  r^nisition  de  Patrick 
J.  Daifcey,  son  beau-frdre. 

"  Le  18  f6vrier  dernier,  le  demand  ear  ponrsmyit  le  d6- 
fendeur,  pour  la^somme  de  |70t.l6,  et  accompagna  sou 
action  d'un  bref  de  eapias  ad  respondendum.  La  diposition 
sni' latj^uelle  le  bref  de  capias  esi  6man6  all^gdait  que  le 
d6feudeur  avait  cacn6^  et  soustrait,  et  6tatt  sur  le  point  jde 
cacher  «t  soustraire  ses  bions  et  effets,  a^c<  Tintention  de 
frander  ses  cr&uiciers  en:  g6n6ral,  et  le  d^andeur  en  par- 
'  ticulfer.  Eh  vertu  de  ce  bref  de  capiasfle  d6fendear  fut 
arr6t6  le  19  f^vrier,  et  emprisonn^  dans  la  prison  commune 
du  district  de  Montreal.  . 

"  Le  28  fgvrier,  le  d^fendeur  fit  xine  requite,  souik-  les 
dispositions  de  I'article  819  du  Code  de  PT6c6dQre  Givile, 
d^iuttudant  son  dlBrgisBBment,  en  all6giiaiit  qnrienBil^ 


TT 


.J^ 


I  r 


•%\ 


•nrnt" 


'aissent  au  doB- 


onrsQivit  le  d& 


6— HUPBRIOR  OOUBT. 


« 

m 


881 


1 

RatiouH  «Mcnti«lloii  do  la  4*p«iiHion  stir  Iaqa«II«  rep^Hait 
lo  cajm$  6tai<«iil  faussoH  nt  inNafliNuntuii. 

"  Le  16  mam  dornier,  cette  (5t)ur  a^foiivoyfc  cett«  roquftto 
d6<5!Hrant  qu«  lo  dfifondtmr  n'avait  |>aM  6tnhli  l'in«ulH. 
■anco  111  la  fiiasm^tA  d.>a  alktgatioiiB  do  la  d^tpoMitioii  Hur 
laqnoHo  avail  6mun6  U  l.nif  do  cafm».  Lt,  2  avril  dMriiior, 
1«  d^road«mr  lit  mio  nouvoll.^  c«8«ioii"do  hoh  bl«ni».  hour 
lea  diapoditions  doa  dita  artioloa  768  ot  BuivantH  du  6.P.C. 
I^  8  avril  dornior,  jugemont  fut  rendu  aur  lo  m6rito  d.« 
ootto  cauao,  cbndamnant  lo  d6foiidei|r  k  payor  au  d.'man- 
deur  la  somine  do  1707.15,  pour  matchandisoH  vonduea  et 
livrfiea,  lo  18  d6combro  dernlor,  avec  intfjrfit  ot  loadfipons!!' 
et  maintqnant  lo  capias  ad  retponJeudum  immd  centre' 
lui  ;  •  I 

"  Attendu  que  lo  demandeur  a,  le  12  avril  dornier,  con- 
testi  le  bilan  produit  par  lo  difondour,  avoc  sa  cession  do 
biena  du  14  ftvrior,  all6guant  I'opiissian  do  mention  do 
certaina  biens,  savoir :  d'une  spmme  do  |1,260,  do  deux 
chevaux,  d'un  livre  de  compte  ot  autres  offots  ;  le  reoel, 
par  le  d6fendeur,  dans  I'annfie  pr6c6dont  imm6diatomont 
la  poursuite,  deMa  dito  sommo  d'argent  et  des  dita  che-. 
vaux  et  effeta,  et,  depuia,  d'autres  efFots,  dans  la  vue  do 
frauder  sea  cr^anciera,  et  que  lo  recel  de  la  dite  somme/ 
de  11,260,  dea  dita  chevaux  et  du  dit  livre  de  compte, 
avait  6t6  conatatfi,  par  le  jugemont  sur  la  requite  faite 
par  le  d6fondeur  pour  casser  le  capias ; 

"  Attendu  quo,  le  10  mai  dernier,  le  demandour  a  fait 

une  autre  contestation  du  bilan  proddit  par  le  d6fendeur, 

avec  aa  secohde  cession  de  biens  pari  lui  faite  le  2  avril 

Nv  dornier,  bas^e  cette  contestation  sur  les  m6mes  moyens 

'  qu9  la  contestation  du  bilan  du  14  fevrier  dernier ; 

•*  Attendu  que,  par  jugement  de  cette  Cour,  en  date  du 
4  jnin  dernier,  il  a  6t6  constat*  que,  dans  l'ann6e  pr6o^ 
dant  imm6diatement  la  poursuite  du  demandeur,  le  d6- 
fendeur  avait  recel6  partie  de  sea  biens,  dans  la  vue  de 
frauder  ses  crfianciers,  et  les  dites  contestations  des  dits- 
bilans  out  6t6  maintenues,  et  les  dits  bilans  ont  6l6  d6- 
^larfa  faux  et  inauffiaaiitM,  ot  lftHAfe»^..„  .  ^'^  -  ndamirt-- 
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pour  lo  torme  do  qaii|;re  inoia,  A  compter  du  !•  data  dn  dit 
jag«in«>nt ;  n^  '*        It 

"  Att«*ndu  qtt<>,  'llM  cHflofirn  oourant,  lo  ^^fttndenr  a 
pr6M(mt<^  un«^  roquAto,  alU'i^uant  ((u'il  a  Tait  c«>Mi<>n  de  nmh 
biotw,  t'omino  itawlit,  Rviiiit  t'^tniiiiatioii  du  dit  h^^^f  div* 
capiat,  ot  >|U(>,  dopuifi  iu>n  ompriiioiintuiuuit,  il  a  fkit,  d«« 
nouv«>na,  un  ahaiidtm  ontior  dti  toun  Htt^biAiin;  <|iii>,  par 
lt<  dit  jagmnunt  du  4  Juin  dt<riu»r^fcli^6  coiuimnnfe  A 
qnatre  ^oia  d'«mpriiionn(>tnuiit,  jMr^pSii  IJ^fS^'*"  ^^  <li|*^ 
Hiftatioit  ot  d<9  rec«'l  a)l6gti<'-H  tnOlrWr  1^  nr«tf  <lis  eapiinf  qno 
Bur  lu  contcHtation  du  roii  ^}jdfiM  ^^^Utiquutru  moitispnt 
ozpir^B,  et  quo  lo  gcAlilr  <kMHp>riHOti  rui'uHo  do.  lo  tnuttro 
•n  libeTt6i\  ot  oonoli|ant'"1lp'IKi  qu'il  R^it  ordonn6  aa  dit 
goAlier  d(^  l*^6largir  inimMintomoiit  f  ^ 

"  Aitf^iida  qmr  lo  dit  domandeur  a  contesl^!  cotto  ro- 
(|nAte,  all6gaaiit  quo  lo  dit  caputs  avait  kik  maintenu,  par- 
00  quo  lo  d6fondour  avait  pou|itrait  uno  Hommo  do  11,2001, 
en  argont,  doux  ohevaux  do  la  valour  do  $100  chacuu,  ot 
doH  livros  do  compto  ot  uutres  offots,  avoc  I'intontion  do 
frander  bos  or6an(;iorH  on  gC'nC>ral,  ot  lo  domandour  on  par- 
ticulior,  quo  lo  d^londour  n'a  jainaiH  abaudoun6  cett« 
Bommo  d'argont  ot  les  ditB  ohov.aux  et  livros  do  eompte,  ot 
qn'il  loB  sdustrait  oiK'oroavoc  la  mAmo  intoution  ;  qaolos 
dites  (^ossiouB  do  biouH  ue  sent  pas  compldtos  et  l^galos, 
et  qn'olloH  out  .6t6  d6olar6eH  fuussos  ot  insufliHautoB  par 
jngomont  do  ootto  Cour ;  quo  la  «;ondamnatioii  k  Tompri- 
sonno^ont  do  quatre  mois  6tait  une  pnnition  inflig6o  au 
d6fendonr  pour  avoir  r^usd  do  c6dor  tous  sos  biens  A  sok 
ur^anciors,  mais  quo  cotto  condamnation  li'afiecto-on  rioii 
la  dC'tontiou  dn  d^fendonr,  on  vortu  dn  brof  de  cajiim  qui 

"  ^"SJjHHmp"'  ^^^^  -|M|t|otio'iit  Tdn  chapitro  42  do8 
StatntttlUpmV  de  1819712  Vict.,  il  fut  d6cr6t6  quo 
tout  d6fendour  arr6t6  snr  capiai  sorait  mis  en  ]ibort6,  s'il 
donnait  bonne  et  snfiisanto  caution  qu'il  se  remettrait 
sous  la  garde  dn  sh^rif,  aussitot  qu'il  en  recevrait  I'ordro, 
.on  sons  nn  mois  apr^s  la  signification  de  tel  ordre  fivto  a 
Ini  on  A  ses  cautions  ; _^ _^ 

"  Oonsidferafit  que,  par  la  section  4  dn  dit  HtMnt,  H  Xum 


»  U  dat€  dn  dit 


it  Htrtat,  il  I'at 


wi^wsm- 
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rrtl'  '"  '**7/"l  "'"'•  '*•""  '«  »>--«<»«  profit 
1  J,  1  oieiM  tt  d«  aM)ii  cr^anciun  av«if 

«   *Ui.  et  que  «•.!  n^ffli^eait  de  «|«r.  c«t  6tat.  .omm, 

vraiont  lonfi^r.  do  tel  Hat,  1«  demandmir  fijli.^ 

■    i.ri6t!rrK    *''  "^  'ii'  «i«*i:fil*.  le  d6f.„deur  Lt^. 
n6tair«  de  b,en.  et  effeU,.  terr.«  «t  tonemoutH  de  la  v.- 

omiB  d  in«6ror  dan«  le  dit  ^t»t.  ou  qu'en   aucun  temoi 

dn  dit  «at  de  la  part  du^^feadeur.  ou  dauH  le«  tren 

ouT»  q„,  auraamt  prkM*  immldiat(,ment  celui  oft  IW 

.on  aurait  6t6  ,ntont6e.  le  d6fe«d*ur  av.it  caoh6  aucnne 

imrtie  de  sea  hi^m  et  efletH,  avec  I'intention  de  frauder  sea 

.■rtanxjiera.  ou  qu'il  ^vait  donn6  uii  Hat  faux.  A  lYigard  de 

-08  ortancK,™  ou  do  loura  r6rla,«ation8.   alorn.  k   dito 

-our  en  vacance,  ou  to«t  juge  d'ieelle  ordonneniit  que 

1«  d6fendeuT  aoit  empri8onn6  dauH  1.  priaou  commune  d« 

<I.«trict.  pour  un-  tempa  qui  n'e..Mer»it  paH  «„e  annde.ien 

pnnition  do  1  offenae  iK,ur  jaquello  lo  juge  ou  la  Oour  au- 

rait  trouv6  le  dfifendeur  coupable  ; 

il  est  d«cr6t6  qu'il  serait  loisibl*,  k  tool  dfifendeur,  arr6t6 
« ommo  suBdit,  et  empri80nn6,  do  J'uire  «t  filer  un  6tat  de 
S08  meublea  et  immoubles  et  de  808  crfi^iciers,  tel  que  ci- 
deaauB  mentionnfi  dana  la  dite  aection  4,  avec  une  dC-cla^^ 
ration  qml  conaent  A  abandonnor  A  ses  orfianciers  lea 

.Jneublea  et  immeublea  indiqufc  dans  ledit  61at,  et  que 
81  le  demandeur.  dans  lea  quatfe  mois,  ft  compter  de  la 
Higmfication  A  lui  faite  ou  A  son  procumur  d'une  copie. 

■i^Mitatet  d?^filaration,  6tabliaaait  que^a^^Hqae  l'6tatrg— 
ct6  ainai  fil6,  le  d6fendeur  6tait  propri^taiie  de  quelquea 
_  *  <F  '  '^^^ 
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ajst-'y^ 


bien»  et  offots,  terres  et  tenemenis  de  la  valenr  de  vingt 
louis  courant,  qu'il  avait  volontairement  omis  d'insfirer 
xdans  lo  dit  6tat,  ou  qu'o^i  aucun  tem|)8,  ontre  rinstitation 
de  Taction  ot  la  date  du  dit  etat  presents  par  le  d6fendear, 
ou  dans  les  trente  jours  qui  aurMent  precede  immediate- 
mcnt  rinstitution  die  Taction,  le  d^fendeur  avait  cache 
aucune  partie  de  ses  biens  et  effets  dans  Tintention .  de 
frauder  ses  crfeanciers,  ou  que  le  defendeur  avait  donne 
un  6tat  faux  de  ses  crSauciers  ou  de  leurs  reclamations, 
alors  la  dite  Cour  ou  un  juge  d'icelle  en  vacancdf^ffdon- 
nerait  que  le  defendeur  soit  emprisonnd  dans  la  prison 
cominune  du  district,  pour  un  temps  n'exc6dant  pas  une^ 
ann^e,  en  punition  de  TofTcnse  dont  le  d6fendenr  aurait 
6t6  trouv6  cdupable,  mais  que,  s'il  n'6tait  point  ^tabli 
qu'une  omission  ae^blable  avait  <et£  faite  dans  T^tat  ainsi 
fait  et  fil§  par  l6  d6fendeur,  ou  que  le  d6fendeur  eut  ca- 
che aucune  partie  de  ses  bieins  ou  effets,  entre  la  dite  p6- 
node,  et  dans  Tintention  susdite,  alor^  11  serait  loislble'a 
la  dite  Qour,  ou  a  tout  ju^e  d'icelle  en  vacance,  A  Texpi- 
ration  de  la  dite  periode  de  quatre  mols,  d'ordohner  la 
mise  en  liberty  du  defendeur ; 

"  Attendu  que  les  dispositions  des  sections  8,  4  .(ii%  du 
dit  Statut  ci-dessU|8  mentionn^es  son  reproduites  dans  les 
sections.  10,  11,  12  et  13  du  chmpitre  87  des  Statuts  Refpn- 
dus  du  Bas-Canada  et  dans  les  articles  825,  768,  764,  766, 
767,  773,  774,  775,  776  et  777  du  0.  P.  C. ;  /  ^ 

"  Consid6rant  que  le  capias  ad  satisfaciendum  a  6t6  aboli 
par  la  premiere  section  du  chapitre  42  des  Statuts  du 
Canada  de  1849,  12  Victoria ; 

"  Gonsiderant  que  le  capias  ad  respondendam  n'est  qu'uno 
mesure  provisionnelle,  comme  Tindique  le  tltre  premier 
du  llvre  deuxieme  de  la  seconde  partie  du  Code  de  Pro- 
cedure Civile  ;,,  ■ 

"  Considerant  que  le  capitts  ad  respondendum  a  pour  but 

de  mettre  la  personne  dtk;  d^biteur  sous  la  main  de  la 

justice  pour  le  forcer  k  repoudre  aux  accusations  de  fraudc 

.  qui  Bont  portees  contre  Ini  p^  son  creancier,  et  le  punir 

all  en  eat  tronv6  conpt(ble  ; 


"  Cofislderant  que  le  debltenr  qui  est  dmprlsonne  snr 
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cap^  pent  en  6tre  Iib6r6  en  produisai^  un  bilan  comme 
snsdit  et  une  d6claration  qu'il  consent  k  abandonner  ses 
Diena  a-ses  cr^anciers  ;  . 

"  Considfirant  que  le  d6fendeur  a  prodnit  ce  bilan  'et 
cette  dficlaration  et  qu'il  a  ainsi  acquis  le  droit  d'etre  li- 
bere  de  ce  capias ;-  ' 

•'  Considferant  que,  par  la  cession  de  biens.  le  curateur 
a  droit  de  toucher,  t>ercevoir  et  recouvrer  tons  les  biens 
appurtenant  au  d6biteur,  et  que  ce  dernier  n'a  pas  inclus 
dans  son  bilan^et  que  la  cession  n'est  pas  affect6e  par  la 

drWl^n  "*?  ^'  '*^^'*"''  ^""^  H'^  °''  P"  ^*  ^*^«««*^ 
"  Oonsid6rant  cependant  que,  ri  le  d^biteur  a  soustrait 
ses  biens,  avec  I'intention  de  frauder  ou  a  produit  un  6tat 
faux,  comme  susdit,  il  doit  en  6tre  puni  p^r  un  emprison- 
nement  de  pas  plus  d'une  ann6e  ;  / 

"  Oonsid^rantque  le  dfefendeur  arr6t4  snr  capias  et  qui 
a donn6  cautionnement  comme  susdit;  etqui  a  foit  wie 
cession  de  ses  biens.  comme  fius-mentionn6,  ne  pent  en 
vertu  du  capias  6tre  emprisonn6  de  nouveau.  m6me  s'il 
est  prouv§  qu'il  a  recel6  ses  bieps  ou  qu'il  a  produit  un 
bilan  faM  mais  ne  pent  dtre  emprisonnfi  que  pour  subir 
P  la  peine  k  laquelle  il  est  condamn6  pour  avoir  oommis  ce 
recel  ou  cette  omission  dans  son  bilan  ; 
"  Considfirant  que  le  premier  emprisonnemont  sur  le 

'  7S^  *      "*  ^f"^  ^^  ^""^  ^^  ^'^^^^'^^  de  la  personne  du 
dfibiteur  pour  lui  faire  faire  une  cession  de  biens  et  le  pu- 
nir  8  il  a  fraud6.  et  que  le  dernier  emprisonnement  qui  ne 
commence  que  lorsque  la  premiere  d6tentioh  est  terming 
a  heu,  Comme  punition  de  la  fraude  ;  ' 

"  ponsidfirant  que  loisque  le  d6biteur  est  punii  comme 
sus^t,  le  but  du  capiiM  est  rempli ; 

1  ^IS!^f  "'^^'^^  ■  ^'*®'  ^''*'**  ^  ""^  d«™»«'  emprisonnement. 
le  dfibiteur  qui  a  6t6  filaigi-  snr  cautionnement  est  sur  le 
mfime  pied  que  le  d6biteur  qui  est  emprisonnfr^  " 

*'  Oonsidferant  que  si  le  dfebiteur  qui  n'a  pas'fetfi  6Iarin 
sur  cautionnement  et  qui  est  emprisonnd,  pouvait  6tre 
ct6tenu  en  prison  nn-del4  dn  tnmpg  pour  loquul  H  est  uiu. 
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■  K       ;         .     ■ 

dainn6  k  remprisonnement  sur  la  contestation  du  bilan, 
il  s'en  suiyrait  que  sa  position  serait  pire  que  celle  du 
d6biteur  qui  aurait  6t6  6largi  but  cautionuement  qui  lui 
ne  pourrait  fttre  emprisonnfe  que  pendant  le  temps  pour 
lequel  il  est  condamn6  sur  la  contestation  du  bilan  ; 

"  Consid^rant  que  le  dfebiteur  arrfit^  sur  capias  ntf  pent 
6tre  detenu  en  prison  apres  qu'il  a  fait  une  cession  de 
biens,  si  ce  n'est  pendant  le  temps  indiqu§  par  la  loi  pour 
la  contestation  du  bilan,  et  ensuite  pendant  le  temps  fix6 
par  la  Cour  pour  soa  emprisonulement,  comme  punition , 
de  la  soustraction  de  ses  biens  ou  de  I'omission  d'une 
partie  de  ses  biens  dans  son  bilan  ; 

"  Gonsid^iant  que  le  tribunal  qui  a  oondamn6  le  d6bi- 
teur  a  I'emprisonnemfent  pent  ordMiner  sa  mise  en  libertfe^ 
sur  requfite,  lorsqu'on  le  detiea^^-dela  du  temps  fix6, 
sans  quil  soit  nfecess'aire  d'^'^&^wscours  au  bref  (fhabeas 

corpus;  .    f'¥t^    ' 

"  Consid^rant  que  la  rfeponseCla  dite  requite  est  mal 
fond^j  et  que  la  dite  requite  est  bien  fond6e,  a  accordfe  et 
accorde  la  dite  requfete  et  ordonne  au  geolier  de  la  prison 
commune  du  district  de  Montreal,  d'6largir  immfediate- 
ment  le  dit  John  Farnan,  sims  toutes  peines  que  de 
droit." 

Johnson,  J.  (in  Review)  :— 
v»  The  facts  of  this  case  are  that  the  defendant,  «^  baker, 
was  indebted  to  the  plaintiff  and  others ;  and  a  fire  oc- 
curred on  hia  premises  on  the  11th  February,  1889. 

A  few  days  afterwards  (14th  February)  he  made  a  ju- 
dicial abandonment  of  his  property  under  the  teSrd  and 
following  articles  of  the  Code  of  Procedure,  upon  the  de- 
mand of  his  brother-in-law. 

On  the  18th  February  the  defendan^was  arrested  at 
the  suit  of  the  plaintiff  under  a,  capias  dd  respondendum  for 
a  debt  of  soBpie  seven  hundred  dollars,  the  affidavit  alleg- 
ing fraudulent  secretion ;  and  he  was  taken  to  prison  the 
following  day.  The  defendant  contested  the  truth  of  the 
f«p.t«  alleged  in  the  affidavit ;  and  on  the  15th  March,  the 


Court  dismissed  his  application  to  be  liberated,  holding 
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d^vit^'te^V^  "?  established  those  allegations  of  the  affi- 

mad   L'Tw    r;       ^^**^«  2nd  April  the  defendant 
made  another  abandonment.    On  the  8th  of  April  iudo^ 

of Zn^i^^.'V'^'"  P^'^^'^^ff  fo'  tl^e  debt.  beinT^the  pric"^ 

cost  I„f !'"  ""'""'^^  P'^^^^'^^'  -^^  forinire/rnd 
costs,  ^nd  also  mamtaiaing  the  capias. 

danfVfi  .^!T  ^P'"'**^"  plaintiff  contested  the  defen- 
prTss  on'ld^^^^^^  of  abandonment,  on  grounds  of  sup- 
pression  and  fraudulent  non-disolosure  of  property  •  an^ 

lib?™tit  r""  °'°°'"''"  "'^  ^f'-*"' P»««oned  for  hfa 

of  fo»™  InSrT.'"'*'"*  ""  '^P'™""" "^""e  torn 
LaZ  Z  /    •  ?    J"'  """"P"""*  with  tie  law  by 

WnlMted  by  the  ^ti«     n     /''",?«*■*«»'  wm  also 
secretion  of  a  lanre  Bum  „f™  """«'«">««•'»  »anduleiit 

doacd   hn#  .«ni  *^,Y    ,  *™""  ''"d  been  abas- 

S  reJitf  ^        *""'  '"="'«*■  --"l  therefore  th»^ 
brt  1  A .^    T  ''"  !•"*  ••■  ""ffi"'™'  .b«.donn,»r 
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and  fraudnlent,  are  to  be  considered  as  no  abandonments 
at  all,  and  that  the  case  is  to  be  looked  at  as  if  none 
whatever  had  been  made. 

This  contention  was  enforced  by  argument  derivable 
from  the  underlying  principle  of  the  statute,  which  un- 
doubtedly, is,  OB  stated  in  the  preamble,  "  to  soften  the 
"  rigor  of  the  law  in  cases  where  fraud  is  not  imputable/ 
"  to  the  debtor ;  "  and  at  the  hearing,  some  of  the  argi 
ments  impressed  me  very  strongly,  the  gist  of  the  coi 
tention  being  that  in  case  of  an  abandonment  accompa- 
nied by  fraud  there  is  no  relief  afforded  to  the  debtor  at 
all,  except  by  a  full  disclosure  and  restitution.  But  the 
case  cannot  be  confined  to  the  consideration  of  intention, 
as  declared  in  the  preamble,  only';  it^tjarries  us  ovBr  the 
whole  ground  of  the  law  since  the^tafute  of  4849,  aiid  the 
articles  of  the  Code,  reproducing  its  provisions ;  and  we 
have  to  examiiie  the  precise  enactments  themselves,  and 
give  them  effect,  without,  however,  by  any  means  losing 
sight  of  the  principle  invoked. 

First,  then,  what  is  the  effect  of  an  aba,ndonment  ?  All 
that  the  conclusions  of  the  contestation  asked  was  that 
the  statement  might  be  declared  false,  insufficient  and 
fraudulent,  and^tha't  the  defendant  might  be  condemned 
to  imprisonment  for  one  year ;  and  these  conclusions  were 
granted,  the  imprisonment,  however,  being  limited  t6 
four  months. 

The  first  thing  that  strikes  me  here  is  that  there  was 
nothing  in  the  contestation,  iand  nothing  in  the  judgment, 
to  set  aside  or  annul  the  act  of  abandonment.  All  tl^t 
was  contended  for  was  partial  fraud,  and  secretion,  and, 
as  a  consequence,  punishment,  which  was  inflicted ;°  but 
the  abandonments  property,  whether  entire  and  in  good 
faith,  or  partial  and  fraudulent,  t.  #.,  the  act  of  abandon- 
ment itself— the  ccssio— remained.  It  was  the  statement 
which  is  a  necessary  part  of  it,  and  inust  accompany  it, 
that  was  deficien,t .  , 

The  cessio  itself  beyond  doubt  vests  the  curator  not 
only  with  the  prop^y  di8clo8edr4a-the-Btatea;ei 


"the  express  terms  of  *rt.  t^l,  but  by  art.  772,  the  curator 
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f   i   ru'r  *^'  "«^^'  ^"^  '*^»^°  '^^  ProP«^ty  belonging 

o  the  debtor,  and.which  the  latter  haa  failed  to  incfude 

m  h,8  statement,  or  Man.    Therefore  the  property  he  hal 

found     It  belongs  to  the  debtor's  estate.    He  has  parted 

Tenriv  •  t  ^'  ;^"'"  "'  ^"'^  ^^^'  *^«  abandonment 
frr^K       f***''/^*^^'P^^P«'*y'«"d  dischargeshim 

paid  out  of  the  proceeds  of  the  sale  of  such  property. 

donment  m  which  the  statement  of  his  property  was 

'   E  .1     A  ^'  contesting  party  had  failed  to  establish 
fraud,  the  debtor  would  have  been  discharged  at  once 
under  article  W.    But  if  the  credito^loes  succeed.  The 
ha«  done  here  and  the  fraud  is  established,  what  then  ?  . 
Ihe  only  direct  consequence,  according  to  the  statute  and   ' 
the  Code,  IS  imprisonment,  which  in  the  present  case 
had  been  suffered  when  tl^e  petition  for  the  defendant's 
liberation  was  presented.    I'he  same  consequence  would 
fol  ow  from  his  refusal  to  make  any  abandonment  at  all 
(art.  776.  as  amended  by  48  Vict.  c.  22). 

But  art.  798  enumerates  all  the  cases  where  i  debtor 
may  obtain  a  discharge.    They  are  gix  in  number.    None 
ot  them  need  be  mentioned  here  but  N9.  4,  which  in  ei- 
press^erms  instances  the  abandonment  of  his  property  • 
and  that  this  is  a  groi^nd  of  discharge  by  petition  such  as' 
was  made  in  this  casej  is  evident  from  article  792  which 
says  that  the  debtor  may.  if  he  has  grounds  for  sp.doinir 
seek  redress  against  imprisonment  by  petition  servS    ' 
upon  the  creditor,  and  then  immediately  proceeds  to  enu- 
merate what  are  the  grounds  for  discharge— the  abandon- 
ment in  No.  4  being  one  of  them. 

Here,  then,  we  have  a  case  where  an  abandonment  has 
vbeea  made,  but  accompanied  by  secretion  which  has 
beei^  punished ;  where  the  creditors  or  the  oiirator  which 
IS  the^  same  thing,  hav^  already  got  all  that  has  been  di«. 
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cJosed ;  and  where  they  hive  the  right  to  get  the  Kst 
when  they,  can  discover  it.  •  The  term  of  imprisonment 
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for  the  debtor's  misconduct  being  past,  is  there  any 
power  of  coercive  imprisonment  beyond  that  ?  I  think 
not.  I  can  discover  none  in  the  law.  There  was  on<ie 
indeed  nndier  the  old  law  to  "  mitigate  the  rigor "  of 
which  the  stit^ite  of  1849  was  passed,  the  capias  ad  satitfa- 
ciendum ;  and  the  debtor,  whether  fraudulent  or  not,  had 
no  possible  means  of  release  till  he; was  70. years  of  age, 
unleiBS  he  paid  his  creditor  in  full,  or '-paid  the  debt  of  na- 
ture itself.  But  that  was  expressly  abolished  by  the  first 
sectiOn/of  the  Act ;  and  it  appears  certain  to  me,  after  a 
careful  examination,  of  the  whole  c^rtbat  unless  \jre  are 
to  disregard  the. statute ^nd  the  code, jind  to  revive  un- 
der another  name  .the  inhumanity^which  it  was  one  of  the 
objects  of  the  new  law  to  remove,  we  must  give  to  that 
new  law  the  effect  which  the  very  title  of  the  statute 
seems  to  indicate.  It  is  a  law  intituled  "An  Act  to 
"  abolish  imprisonment  for  debt ;  and  for  the  punishment 
"  of  fraudulent  debtors."  I  say  one  of  the  objects  of  the 
la^,  because  the  other  is  equally  plain,  and  in  my  opinion 
equally  satisfied.  That  other  was  the  punishment  of 
fraudulent 'debtors.  It' is  not  the  punishment  of  the  old 
law — imprisonment  for  life  ;  it  is  the  punishment  of  the 
new  :  imprisonment  n6t  exceeding  a  year,  and  that  pun- 
ishment to  the  extent  it  was  inflicted  has  been  endtured 
in  the  present  case.  / 

The  answer  that  could  be  made  o^  this  part  of  the  case 
is  plausible  but,  I  think,^  not  sound-  It  may  be  said  that 
there  is  no  necessary,  prolonged  coercion  by  the  impris^- 
ment.  The  debtor  is  no  longer  required  to  remain  in 
prisoii'  till  he  pays,  which,  perhaps,  he  might  never  be 
able  to  do ;  but  only  till  he  diSgdrges,  whiph  he  can  do 
when  he  pleases. 

Without  discussing  whether  in  air  cases  of  secretion, 
particularly  in  this  one,  a  debtor  can  nreadily  disgorge 
what  is  perhaps  entirely  beyond  his  reach,  th6  answer  to 
thnt  observation  is  this :— The^  is,  of  course"^  a  true  dis- 
N^inction  between  the  two  conditions  of  imprisonment ; 
l^Hhe  difficulty  iy^thst  ytm  must  l^ave  autfaortty-to-k<^p- 
thdv^  debtor  in  prison.    Where  do  j&xi  find  authority  tp 
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imprison  him  until  "he  discloses  V     I  nee,  as  1  have  said 
none  m  the  Act.  nor  in  the  articles  of  the  Code.    On  The 
«,ntrary.  I  Bee  he  is  discharged  by  abandonment ;  and  he 
s  to  bo  punished  If  there  is  fraud  in  that  abandonment. 
I  think  we  cannot  go  beyond  that,  and  punish  or  impri-  ' 
,on  him  m  any  other  manner,  or  for  any  further  Zm 

LtL       T"'  '"^  ""  '^'  "^J«^*«  '^^  *h«  J^w  as  they  ar^ 
stated  in  the  preamble  seem  to  me  to  be  attained.    The  ^ 
preamble  recites  the  expediency  of  softening  the  rigor  of 

debtor. .  Where  there  is  no  fraud,  the  object  of  the  law  is 
ofcourse  attained  at  once  by  the  abandonment,    wiere 
here  «  fraud,  the  object  of  the  law  is  equally  attained  by 
pecific  punishment-a  great  mitigation  in  Lh  cases,  o'f 
he  old  law^   But  the  question  is,  what  has  the  present 
law  done  where  fraud  is  imputable,  beyond  enactfng  the 
aTer^tCrr"""'.'    '' "  »»-«topped  short  there''(and 
hsL)  we  hlv  ''''''^''^'^'-  I  -^  Sive  the  case.  I  think  it 
has),  we  have  no  power  to  go  any  further.    It  does  not 
appear  to  me  to  follow  that  because  fraud  is  imputable  to 
a  debtor  and  a  specific  punishment  has  been  provided 
for  It,  the  objects  of  the  law,  which  were  to  remedy  the 
position  of  honest  debtors,  and  to  punish  dishonest  ones 
can  be  said  to  be  m  any  way  impaired 

I  do  not  shut  my  eyes  to  the  argument  that  this  con- 
struction of  the  law  may  enable  an  unprincipled  debtor 
to  a  considerable  extent  to  keep  in  his  possession  means 
that  ought  to  go  to  his  creditors ;  but  we  have  only  the 
option  between  making  the  law  of  capm  possibly  inoper- 
ative  in  some  extreme  cases  which  might  probably  be 
sufficenUy  met  by  the  powers  of  the  curator,  and  pradti- 
tally  holding  that  we  still  have  the  imprisonment  for  life. 
Under  the  old  law,  also,  a  debtor  could  undoubtedly 
keep  his  money,  and  remain  in  jail  till  he  brought  his 

me  that  both  objects  of  the  modern  law  are  effected,  viz  • 
the  mitigation,  of  its  former  rigor  in  the  case  of  hoZt 
deb^iH .  and  m  the  case  o!  fraudulent  debtow,  the  substi- 
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>*>•       tution  of  punishment  by  imprisonment  for  a  determinate 
OtiiTt«      instead  of  an  indeterminate  time. 

Judgment  confirmed. 

Maclarm,  Leet,  Smilk  Sr  SmUh,  for  plaintiff. 
Aiig^  ^  Irfi/of/Nfie,  for  defendant. 


December  19,  1889. 

Coram  Davidson,  J. 

THE  LAND^rf  LOAN  CO.  v.  FRA8ER. 

FVaud  and  deception— Lofld  and  loan  company — Purduue  of 

$peciUatwe  claim. 

;,■     ■  -  /'  *■    ' 

Hkld:— 1.  Where  a  siftnature  to  a  covenant  of  sale  was  obtained  by 
deception  and  miBiepresentation,  by  pretending  that  a  condition  pre-  , 
vioualy  objected  to  by  the  party  signing  liwi  been  removed  from  the 
agraement,  that  the  agent  who  procured  the  signature  was  not 
.  entitled  to  recover  the  oommiuion  stipulated  in  suchlgreement. ' 
2.  That  a  company  in(X)rpoiated  as  a  land  and  loan  company  cannot 
lawftilly  purchase  or  deal  in  claims  of  the  above  nature. 

Davidson,  J.  :— 

The  plaintiff,  as  transferee  of  C.  G.  Jones,  real  estate 
agent,  claims  $2^5,  amount  of  commission  due  on  a  sale 
of  certain  real  estate  belonging  to  defendant. 

The  pleas  allege  that  the  plaintiff  had  no  power  to  buy 
up  or  enforce  the  claim  in  question ;  that  the  covenant  of 
sale  relied  upon  was  obtained  by  fraud  and  deceit ;  that  • 
the  transfer  was  of  a  notoriously  litigious  right,  and  was 
collusive  and  without  consideration. 

The  plaintiff  relies  upon  an  offer  of  purchase  for 
111,000,  dated  Sept.  28,  1BS1,  among  the  conditions  of 
which  was  one  to  the  following  effect :— "  The  stone  store 
"  and  dwelling  to  be  continued  under  le»se  to  present-* 
,  **  tenant  at  |600  per  annum,  and  in  addition  he  to  pa^ 
**  all  Mseggments  on  the  said  Htnre  and  dwjeUinjg."„ JBbmj^ 
the  face  of  this  offer  is  written:—"  I  accept  this  offer  for 
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"  my  principal,  Wm.  Frwer,  coramiiwion  to  me  of  2*  per       «* 
"  cent,  payable  by  him.  Uoj*i 

'  •  Co. 

"  (Signed),  0.  G.  Jones.  Agent.  r^r. 

"I  ratify  this  agreement, 

"(Signed).  Wm.  Fkaseb.    ' 

"  September  2t,  188Y." 

Defendant  protesta  that  this  ratification  was  obtained 
Irom  him  by  frand  and  deceit.      The  whole  controver;y 
circles  about  the  warranty  that  the  store  and  dwelling 
would  be  continued  under  lease  to  the  then  tenant  at 
•600  and  taxes     It  is  agreed  tl»at  the  covenant  of  sale 
was  an  immediate  outcome  of  two  interviews  had  be- 
tween the  parties  on  the  28rd  and  2nh  September,  1887 
What  then  occurred  is  the  subject  of  violent  contradic- 
tion on  the  part  of  witnesses.     According  to  Jones,  the 
defendant  never  objected  to  the  stipulation  as  to  an 
assured  rental  of  |6()0  an4  taxes  ;  and  he  swears  that  the 
only  e  ement  of  difference  at  the  first  conversation,  and 
the  only  cause  of  further  negotiation  arose  out  of  Eraser's 
refusal  to  include  the  fixtures.      At  both  conversations    * 
defendant  s  brother  was  present,  and  here  is  his  account 
of  the  interview :  »  Mr.  Jones  began  to  read  the  contract 

about  the  price  of  the  property,  and  when  he  came  to 
the  five  yearsMease  at  six  hundred  dollars  and  assess- 
"ments,  my  brother  said 'Stop,  Mr.  Jones,  I  will  have 
"nothing to  do  with  that  contract.'     My  brother  then     ^  # 
"turned  around  and  told  him  to  take  the  contract  back         , 
"  to  Mr.  Foster  and  get  it  altered ;  that  he  would  not  sign 
"any  contract  like  that.    Then  Mr.  Jones  turned  round 
"to  me  and  i&ked  me  if  I  would  remain  there»  if  Mr    f 
II  Foster  would  buy  the  property,  at  $600  and  assessments,  / 
for  five  years  longer,  at  this  same  interview,  and  I  said  ^ 
Ino,  as  I  was  going  out  of  business  I  would  have"" 
J  nothing  to  do  whatever  vrith  signing  a  lease." 
;  The    witness    proceeds   to    tell  how  Jones  later  on 

ire  him  sign  thff 
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V  27th^of  S«pt(miWr,  my  lirothor  William  and  rayHcIf 
"  were  sitting  in  the  t'roiit  Htore  iu  the  aft()rii(K)ti  when 
"  Mr.  JoneH  oaiue  iu,  and  my  brother  asked  him  if  he  had 
got  the  uontraot  rectified.  '  Yes,  Mr.  Fraaer,'  he  said, 
'  it  is  all  right ;  it  ih  ready  for  your  signature  ;  just 
"  come  int9  the  offi(;e  and  signr  it,'  Well,  my  brother 
"  went  into  the  office,  tukiu|^  his  word,  and  aigned'tK'e 
"  contract  ^fritllout  reading  it." 

—  Statements  s(^  absolutely  opposed  to  each  other,  call  for 
the  closei^t  posaible  scrutiny  of  ciroumstant^es  anddetailH. 

#  Whether  the  document  read  at  the  first  interview  was 
written  by  Foster  o»^  Jones  is  uncertain,  for  it  is  not  forth- 
coming. Asked  if  l|  contained  any  reference  to  fixtures, 
Jones  answers^  ".  S^'^;  I  .have  been  unable  to  find  any 
reasonable  answer  j^to  the  enquiry — Why  should  the  ' 
defendant  have  beon*unwilling  td  accept  the  writing  first 
ofTi^red  if  it  was  as  silent  ^ith  reference  to  fixtures  as  is 
the  one  now  invoked.  What  change,  then,  was  made  in 
the  conditions  first  expressed  V  PlaintifTs  case  affords  no 
explanation,  but  defendant's  does.  A.  B.  Fraser  tells  us 
of  a  scqi^lation  about  a  five  years'  future  lease,  while  the 
preseili  obntract  contains  no  reference  to  time.  It  is  not 
unreasonable  to  believe  that  this  wa^,  in  fact,  the  change 
which  seemed  to  Mr.  Jones  to  justify  the  statement  that 
the  conditioiia.jbad  b^en  rcjii^tified.  At  least  no  other 
alteration  is  proven  by^ evidence  or  nkade  possible  even 
by  inference. 

Turn  to  another  feature  pf  tho^  ca^e.  At  the  time  of 
these  conferences  A.  B.  Fraser  was  standing  under  a  rental 
of  $500  and  no  taxes.  ^  He  str^nulously  asserts  that  he 
would  not  sign  a  lease  beginning  on  the  1st  of  May  next 
following,  for  |600  and  taxes,  or  onl^any  other  terms,  be- 
cause he  was  going  out  of  business.  As  a  matter  of  fact, 
he  did  retire  from  business.  It  is  not  j^retended  that  the 
lease  stipulated  for  by  the  purchaser  was  other  than  that 
of  the  then  lessee.  How  is  it  possible  to  imagine  that 
.defendant  would  have  knowingly  made  himself  respon- 
aible  for  a  contract  which  the  party  concerned  refused  to 
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U.Tl  ^''ir*"  '^'^  ^^'  '^»^«'«  '•  °«thing  in  the 
Rebuttal  evidence  to  Aturb  this  position 

Whether  op  no  the  do<rument  preH.Mitvd  and  simied  at 
the  second  interview,  and  now  sued   upon    was^reallv 

irapor  ance  Franer's  <lenial,  as  shown  by  his  already 
quoted  evidence,  in  positive  and  unqualified  lZn» 
contrast  it  with  Mr.  Jones'  statements  upon  this  po^,t  w 

l.e.iUd."l  wi.h  you  would  n..d  i"»  ^'     '  """«''*•      ''*'•'> 

Q-  And  did  you  not  add  that  "  It  wu  .ii  .i..k*  * 

I  -Id "  It  1.  .,f  H«ht  •.  TCt  whX'uS* .  r iTi "ST"  ^• 

Bimntnn."    I  may  have  .aid  that  ''''*'*  '^'  y°"' 

it  w  j;:^!'''**'  ""  "^  "^  «"  *»••'  --'«-  ^  Mr.  Fra^r  ?    ^.  W.ll. 

c...  came  up^on"  time  !»;  th.\  .  ?*  .    """,  ?*  '^'""^  *»'«"  "'• 
•«curml  to  L7;L  hit  iTd  nnt  ,       "^.r.*^  "'•  '•"""'»»'»  "  h« 

Win  .i«n  i...    HO  hl-^^^t  J'^Tth^dt-.^  l;  *'"*  "  *"  «;*"-  ^  \ 

Thfundl^V'''' n  ^'^  *^  ""'^  unsatisfa'ctory  answer. 
IheLand  &  Loan  Company  took  action  to  enforce  its 
contract;  and  cabled  Jones  .«  a  witness.     It  is  to  hrowt 

not  let  this  later  state'ment.  whether  ornot  it  is  the  result 
of  an  involuntary  or  of  an  artificial  revival  oC  memory 
displace  Fraser's  consistent  account,  in  that  case  as^' 
his.  of  what  took  place.  He,  at  least,  has  no  forgetful.' 
ness  to  excuse  or  assertions  to  correct.  Other  circum- 
stances make  strongly  in  defendant's  favor.  He  at  once 
took,  down  his  titles  to  the  notiTy,  and  again  and  airaS 
f''^^^'^^^^o^P^^^iono(iheBB.\e.  Somewhere  late 
m  October  all  thejartminett<LBign  the  dood.  The  mo-- 
meat  it  was  re,^  out  that  there  was  to  be  a  guarantee  of  a 
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rm.  |„|y|fl  fftf  1^00  ,„j  Umb.  d«f««tulanl  protwitad,  «n<l  wotald 
\1'^*  not  Migii  uuKma  tb»  olauiui  wm  atrirkun  out.  Ail  thin  is  in 
kupport  of  hia  dvNirfl  to  n««1I,  o(  hiw  •oct^ptanrM  of  pri<;«  mid 
ooiiditioii  of  |Miym«ut,  of  hia  ignomnoe  that  ho  wm  to  b<! 
Iiound  a«  to  aiiy  warranty  fot  the  fiitare  roTenuea  fit  tho 
proptTty,  and  of  his  willittf^ness  to  fomplutn  the  contract 
Vfvra  this  difhcalty  removud.  Vendors,  as  a  rule,  do  not 
guaraatut)  the  existence  of  other  than  atttually  existing 
l««Mt.  il  has,  moreover,  to  be  reni«^mberod  that  Jones  it 
intensely  interested  in  thin  judgment.  lUa^j^tssignmenT 
to  pfkintifr  guaraiiteeH  hiH  claim.  Judgment  for  the 
defendant  means  judgment  againnt  him.  Defendai^t, 
called  to  tho  box  by  plaintiff,  swears  that  the  agreement 
was  not  read  and  that  he  was  deceived.  In  coming  to 
judgment,  I  do  not  let  his  evidence  weigh  with  me,  but 
it  may,  at  least,  be  said  that  he  has  no  greater  interest  in 
the  result  of  this  aotiotf  than  has  Jcflies  hrimself.  If  the 
one  is  in  fact,  the  other  is  in  ultimate  legal  responsibility,  r- 
also  a- party  in  ihe  cau^e.  '    '° 

Question  of  the  purchase  of  a  litigious  right  has  also 
arisen.  My  judgment  on  the  merits  makes  its  discussion 
unnecessary,  but  it  does  not  create  sympathy  ^th  the 
plaintiff  to  kQOw  that  the  assertion  in  the  assignment 
and  the  allegation  in  the  declaration  that  $276  was  paid 
for  the  claim, 'is  not  in  accordance  with  fact,  as  th«S  com*- 
pany's  outlay  was  only  #100. 

I  am  also  with  defendant  in  believing  that  the  plaintiff 
has  not,  under  the  limited  powers  given  by  its  charter, 
authority  to  deal  in  speculations  of  this  character. 

The  judgment  is  as  follows :-—  ^  •  , 

.   "  The  Court,  etc 

"  Seeing  plaintifiT  as  transferee  of  0.  G.  Jones,  real 
estate  agent,  claims  $275,  amount  of  commission  due  on/ 
a  sale  of  certain  real  estate  belonging  to  defendant ;  ; 
.  "Seeing  defendant  pleads  that  plaintiff  had  no  power 
to  buy  up  or  enforce  the  claim  in  question ;  that  the 
•covenant  of  sale  relied  upon  was  obtained  by  fraud  and 
-d«MM»i»     thfct  thf  tranafwr  wm  of  a  notorinuHly  litigious 


'[^ 


right,  and  was  coUosive  and  without  consideration; 


'  ■^f*"'^^''' 


itod,  an<l  wonldi 
lit.  All  thin  U  ill 
kOt-o  of  pri<;«  And 
lat  h«  WM  to  t»e 
roTenuM  />f  the 
Ititfl  the  contract 
in  n  rule,  do  not 
otually  exiating 
rod  that  Jonea  ia 
I  LU-^juaignmimT 
Jgmetit  for  the 
m.  Defendant, 
t  the  agreement 
In  coming  to 
b  with  me,  bat 
t^atur  intereat  in 
hrimaelf.  If  the 
U  reaponaibility,  r 

I  right  haa  alao 
:es  ita  diacusaion 
pathy  ^th  the 
the  aaaignment 
$276  waa  paid 
aot,  aa  th«S  com<- 

that  the  plaintiff 
by  its  charter, 
iharaoter. 


.  G.  Jonea,  real 
.miaaion  dne  on/ 
lefendant ;    ; 
F  had  no  power— 
istiou  ;  that  the 


d  by  frand  and 
rionaly  litigious 
tisideration ; 


'>^ 


n    ■ 


0   iiigu  |i||UOH  OOlTflT, 


l  '  ,M- 


sot 

"Oonaid..ring  plaintiff  reliea  uikmi  an  offi-r  of  purrhiii.« 
for  •!  I.OOO,  aat,,a  H«.pt  28.  1^87.  among  the  conditiona  6f 
wh„.h  W.H  (^  «^»«  following:  The  ntom  alore  md 
dwelling  to  be  «ontinue<l  undir  leaK.<  to  pr.<«uit  tenant  - 
'  at  IHOO  iMJr  annum.  an<l  in  addition  he  to  imy  k\l  ,umm^ 
'  inenta  on  the  atiid  alore  and^dt^Mling'; 

"(Jonaidering  that  upon  the  fii«;«  of  aaid  off^ir  iippeara 
written      '  [^  acc«pt   thia  offer  Tor   my   prin<,ipal    Wm.  _ 
Fraaer  commiaaionfio  me  of  2*  p.,.,   p,»y«ble  by   him 
aigned   0.  O.  Jonea.  ag^nt/    'I  ratify  thia  agnK,i|ient; 
(aigned)  Wm.  Fraaer.'  Sept.  fit,  1»87 ' ;  •       '  ^ 

"Conaidering  defendant  |jn>teata  thot  thia  a«veptan.«-^* 
w*a  obtaimjd  from  him  by  fraud  and  decreit,  and  that  he  ~ 
never  intended  or  agreed  to  warrant  a  future  ieaae  for 
|600  antl  taxea;  , 

"  Conaidering  that  aaid  allegM  covenant  of  «ale  waa  an  ' 
immediate  outcome  of  intervi(,wH  had  between-the  partiea 
on  the  28rd  and  27th  of  September.  1887; 

•;  Conaidering  the  admiaaion  of  .fbnea  that  the  proposed 
agreement  of  the  28Td  September  waa,  equally  with  that 
invoked,  ailent  aa  to  fixturea,  the  incluaion  of  which  fix- 
turoa,  according  to  aaid  witneaa,  w*«  the  only  cause  of 
difference,  and  that  no  explanation  ia  given  of  Why 
defendant  ahould  have  refused  to  sign  the  first  agree- 

"  (Jilkidering  it  is  proved  that  defendantki  objection  to 
the  firpt  proposed  agreement   was  that  it  made  him'i 
guarantee  a  future  lease   for  $600  and  taxea;  that  he  \ 
instructed  Jones  to  see  Foster  and  have  this-  rectified;    *^ 
that  on  the  27th  Septem|>er  Jones  returned  and  atated 
that  the  objection  had  been  removed,  and  thereupon  pre- 
sented  the  offer  ofsale  now  in  question,  for  acceptance; 
that  defendant  relying^pon  said  statement  signed  said 
document  without  the  same  being  read  over  to  him,  and 
^11  the  belief  thiit  it  did  not  bind  him  to  any  future  lease ;     '^ 
"  Considering  that  defendant,  after  the  signing  of  said 
acceptance    and  until  the  discovery  of  the  clause  so 
objected  to.  preijBed  for  the  cnmpletion  of  the  sale  and  iu 


^I  hit  acta  showed  good  faith ; 


-I 
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i8Mi.  ><  Considering  that  at  the^^:(iate  oi^said  acc^ance  the 


lAnd^i'Oui  store  iiy  question  was  ^ot  leased,  a,^d^«d  no  prospect  of 


T. 

Fru«r. 


being  leased,  for  |60(rand  t'a:^es ;/ 

^O^hsidering  that  Jones'  assignment  to  plaintiiT  was 
with/warranty,  and  that  he  is  a  deeply  interested  wit- 

^nespt 

'     "Considering  that  plaintiff  did  not,  as  is  alleged  iof  ihe 

dej^  of  transfer  and  in  the  declaration,  pay  Jones  |^t5 

for  his  claim;      _^  ^^       ^^  ; — ^  _^^ — ^^,    , ':  — -^  .^^ — ^ 

"  Considering  that  plaintiff  is  not  i)y  its  charter  intho^ 

^nzed  to  deal  in  claims  of  this  kind ; 

"  Doth  dismiss  plaintiff 'fraction  with  costs,  «tc." 
;-f\  Action  dismissed. 

'^^Archibaid,  1^/nch  \  Posterl  for  plaintiff. 
Bethune  S/"  Bethune,  for  dQfeniant. 

■-"''■.'      (J.K.)   ■      ' 


\/ 


October  80,  1889, 
:  CbfflOT  Davjdbon,  J.  • 

AMERICAN   BAG  LOANING  CO.  V.  STEIDLEMAN. 
Contract— No  term  fixed — Default. 

Hbu>:— Where  a  contract  of  hit«  of  grain  bags,  for  a  voyage,  did  not^x 
the  time  when  the  bags  should  be  retnmed,  but  stipulated  only  that 
bags  not  returned  should  be  paid  for  at  a  fixed  rate;  that. the  lender 
wai  bound  t#  put  the  party  hiring  the  bags  in  default  to  return  them, 
bef<He  he  could,  su^  for  the  price ;  and  that  a  tender  of  the  bags  was 
a  good  defence^to  the  action. 

Davidson,  J|T?- 

The  defendant  is  captain  of  the  steamship  "  Gleniffer," 
and  he  has  to  defend  himself  against  a  claim  for  #630.50, 
value  of  6,805  grain  bags  alleged  to  have  been  delivered 
to  him  on  hire  and  never  returned.  It  is  pleaded  that 
the  bags  were  re-delivered  at  New  York,  a«  soon  as  prac- 
ticable, but  this  the  company  denies. 

The  contract,  which  was  made  a^,  New  York  on  ihe 


it 


-■^^^ 


F^aaaa^S^^ 
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I  cbarter  toth4> 
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T  York  on  ihe 


'^■4 


^^   "Thebags  are  Wred  by  the  American  Bag  Loaninir       i<»fc 
;;  Company,,,i„ited.  for  the  use  of  «aid  veil  on Ter  A£-,-Bm 

present  voyage  and  are  to  be  used  only  for  the  purpose  ^-'"^ 

"  L irr^^T"*'"^.^"  *'^  discharge'of  the  cargo  Z  '""""""• 
Lisbon  are  to  be^mptied  aboard  ship.   .  .  .  .   Thebairs 
are  to  be  delivered  in  like  good  order  and  ion^Sl^S 

^  "  SZ^ail  1-       ""'^  f  "^Pany  ortheir  agents  at  Lisbon,    ^_^ 
,    ..  J2!*^  ^  ^^'""^  or  charges  thereon,   on  discharge  of  >.^ 

cargo.     It  IS  agreed  that  the  value  of  each  bag  is  10 

^        damaged  beyond  ordinary  wear,  shall  be  paid  for  in 

"  accordance  therewith. 
,     ./'The  n^ster  is  giv^n  the  option  of  keeping  the  bairs 

"  ?^r^7?^  ^^^^^^-^  i.turnin/tlL  t:  S^        ;      « 
"  w  aT  '  ^^'^t5«^P^>*'  B^timore,  Newport  News  or  New 
:^.^^^^''?'''''ff^<^loentj>er  bag.  but  n^Z 

to  do,  so,  and  endorse  it  hereon." 

about  >he  18th  of  October ;  there  the  captain  endorsed  on 
j^  company^  receipt-I  suppose  as  a  voucher  to^^  * 

ocal^agen--"  bags  kept  on  Wrd  to  be  returned"    Z   % 

«ew  York  and  be  able  to  carry  back  the  bags  himself 

«oeamingthe  freight  of  half  a  cent  per  ba^  ^^ 

no  cargo  offered,  and  the  bags,  accoZg  to^the  cSn^ 

.were  not    hen  and  there  transferred ^to  ano  h^S";     ^^ 

to  cT^to  V     rtr  '^^^^  '""««•     »<>  i^e  journeyed  on 
t^tl'^'f^f^''"  ^'^'  ^^'''^  Sea.  thence  to  Ant" 

^ay,  1888.    This  writ  went  out  on  the  28th.  and  on  the 
2ndof  June  6,223  of  the  bags  weye  shipped  to  New  York 

^t  ^  ^"^  '^  *^^  ^^"P'^^y'  bul^erwardT  ^ 
into  sto^e  under  protest.    I  find  the  number  claimed  to 
have  been  so  sent,  fairly  proved,  and  that  apart  from^ae 
deficiency    of  eighty-two.  about   fifty   Ze   rZZ 
damaged,  making  u.  Wni  *^  u _ ..     ^ 


:i,£, 


Jtw  .•^."T'fw 


400 


MONTREAL  LAW  REFORTa 


1880. 


T. 

Stvidteinan. 


defendant  piifl  his  return  freight  of  one  half  cent  jKsr  . 
'  ^hSi^^S^'  ^aff.  amounting  to  over  |80. 

At  the  moment  that  the  writ  Was  served  the  bags  were 
boing  counted  and  packed  for  re-delivery.  The  captain 
complains  that  he  was  never  put  in  default  to  hand  them 
back,  and  that  seems  to  be  true.  After  the  arrival  of  the 
ship  here,  Mr.  Bigelow,  the  plaintiffs'  thfen  employee,  , 
made  a  demand  for  the  contract  value  of  the  bags,  and 
defendant,  who  had-  already  paid  6  cents  for  their  hire, 

"~-wo»ld»^^kg*®8...».PA.saM.Jbe  wjM  jjM  re-deliver,  but 

Bigelow  would  not  consent  to  anything  save  payiffent'sr"'"" 
$630.  On  a  previous  voyage  a  like  loan  had  seen  ^he 
bags  returned  in  four  months  without  objection.  Here 
eight  months  elapsed.  Upon  what  day  or  at  what  place 
did  plaintifEis  obligation  to  receive  back  the  bags  become 
converted  in,to  a  right  to  demand  their  price  instead  ?  »It 
appears  to  me  to  have  .been  a  duty  precedent  of  the  com- 
pany to  create  the  facts  which  would  make  a  certain 
anfifwer  to  that  question  possible.  The  declaration  asserts 
not  only  a  neglect  but  a  refusal  to  deliver  back,  y€t  no 
such  refusal  is  proven  unless  it  is  to  be  presumed  from 
the  lapse  of  time  alone,  and  what  delay  would  create  such 
\  presumption  does  not  appeaMrom  anything  of  record. 
There  was  no  time  of  performance  fixed,  and  the  debtor 
could  not,  as  a  consequence,  be  put  in  default  by  the 

'  mere  lapse  of  time.  (C.  C.  1069.)  In  an  alternative 
obligation  the  option  belong^  to  the  debtor,  unless  it  has 
been  expressly  granted  to  the  creditor.  (0.  0. 1094.)  I 
cannot  condemn  the  defendant  to  pay  for  the  price  of  the 
bags,  when  he  has  optated— tardily  it  may  be,  but  still 
before  default  was  made  against  him— to  return  the  bags, 
and  they  are  even  now  lying  in  plaintiff's  premises  at 
New  York.  What  shortage  there  was  is  more  than  com- 
pensated by  the  return  freight,  and  I  dismiss  the  action, 
reserving  to  plaintiffs,  perhaps  unnecessarily,  any  claim 
for  additional  rgntid.that  the  company  may  choose  to^  ^ 

.pursue.  i^ 

The  jndgment  i»%8  foljows  : —    ■ 


"The  Court,  etc 


x^ 


■*#?.i>^ 


't^^^ 


^ 


10  half  cent  por 
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the  cmpMiy^ehil  ""  P^cticble,  «.d  Ihie     ' 

_csatrs<!t  .b0Teli_  ""     ""'"  •  '*» 

(plff».'  Ex  No  11  •  B.^  t    f    ™''»««d  on  said  receipt  , 

wrj^r*^'!'®  "'"'^""'  »"'»«'"  writ  fa  dated  the  28lh  of 


•» 


.'V..-        ft 
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'**•       said  re-shipment  included  fifty  damaged  bags,  muking  a 

^bJinfMcSS'  total  shortage  of  182,  of  the  value  of  |13.20,  to  Wit,  au 

steiJemaii.  amouut  less  than,  and  mot^  than  compensated  by,  a  sum 

of  over  $80  freiglit^earned  by  defendant  L 

"  Consideringthat  aft«r  arrival  here,  the  priq.e  of  said 

'  6,805  iSags  was  demanded  of  defendant,  that  he  replied, 

^       <     that  he  was  about  to  return  the  bags,  that  he  was  never 

called  upon  to  re-deliver,  or  otherwise  lawfully  put  in 

;  "---:-: default;  '    --------"— ■-—-:-^----~»;--^--— —-"--— --^- — — -- 

"  Considering  that  there  was  no  time  of  performance 

■  fixed  in  said  contract ;  that  defendant  could  not  as  a^  cpn- 

8equen(-e  be  put  in  default  by^  the  i^ere  lapse'lofJEiSnOi 

and  thgrt 


\ 


C 


was  never  taken  from  him  (Arts.  1069,  1094,  C.  0.) ; 
"  Doth'  dismiss  the  plaintiflf 's  action  with  costs,  dtstraits, 

etc."  ,  ■■  "^^      ' 

tu^  Action  dismijBsed. 

Abbotts  Sr  Campbell,  for  plaintiffs.     \^;        ^ 
Dunlop,  Lyman  Sf  Macpherson,  for  defendant.  -■ 

■(J.K.)  ■  ^-■^.-:; 


/     '    '      5  Mareh  29, 188^. 

-  CbfriOT  Johnson,  J. 

AYLWIN  v.  CITY  OF  MOJJTRBAL. . 

■"    '  N   '  ■   '  ■■•'•"■■-' 

CmtriKt  for  prolonggiwn  and  opening  of  streets— Breach— 

J  Measure  of  ilamages. 

ipalityofH.  (whose  Obligations  were  subsequently  assumed 
by  defendants),  in  consideration  of  the  gratuitous  cession  'of  land  by  ' 
plaintiff,  agreed  to  proJppS  &  certain  street  through  plaintiff's  lots; 
a^  a  ^idt)^  of  100  feet,  and  to~t>pen  two  other  streets  through  his  pro; 
perty.  The  street  fintt  referred  to  wafl'afterwaids  homologated  at  a. 
width  of  ^  feet  obly,  and  the  defendants  'deMf'ed  to  comfdete  tlie 
"other  two  streets.         '  • 

HcLD  :^ThaUhe  measure  6f  damages  in  respect  of  the  street'  hoindlo- 
gated  at  a  width  of  60  feet,  was  the  value  of  the  40  feet  taken  by 


dafcadaais  and  not  igtrocedfiflt  and  lhe.-depred^tioa.itt-Vi 


f  I 


l\ 
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1 


V  '.  «■  *   i?  til. 

'''A4 


test  of  plaintiff 's  property  in  consequence  of  the  loss  of  frontage  on 


tn  dismissed. 


>  lo«8  of  frcmtage  on 


-''  ^  .  V 


:  6-:-8tPER10B  COURT.  ^Off 

•  Pat«l  from  the  time  ZnZ^,^^'''''T  *"*  ^^'^  '"»«"*»  (««»- 

completed)  on  the  capiXpresiS^^^^^^^ 

M  agreed.  '^        "'"'*'"' "  "»« »'«ei»  had  been  made 

^  i«/fe«r  appeared  for  th6  plaintiff*-  -- 

-Etticr,  forthe  defendants. 

Johnson,  J.  :-_ 


18W. 

Aylwin 

Oily  of 
MontrMl. 


Ml 


Street.    Thi,  ^li.'™  *" '?*  P'^'-'SSlion  of  OntiWo 

.treet.t'SSXnlrpeLTd  "h^  """^"'^  "■« 
ever  .fter  in  e^  a^"  '  ?  ^'""""'"  *»-  "naintain  it 
«te.  °  S""*  Ofder,  and  pW  sidewdk^  on  e^h 

■    Immediately  ailerwarda,  the  corporation  of  n^^  -    " 
took  po«e.aioa.f  the  land  eeded.  Stno«5  ^it^i 

.,f;rj^t„it£-!--££«^^ 

,  ^»ons,  the  city  has  neglected  to  pS  wtHn         ^\ 

woiM;  andinBtenJnf^.t!  '?  ""M«  matters     - 

■ihey  havTmir^..I«     ^  »  «taet  «,  w«i  etipiUied,       . 


..\^*    . 
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"■n^-'^  J.,       ^       |.^_, 
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gating  Ontario  Streot  to  a  width  of  m  feet  irfist<?aa  oflOO, 
Ajiwin      as  called  for  by  the.deed  ;  thus  leaving  a  strip  of  a6  feet 
M?irli     still  owned  by»^the  city  in  front  of  the  plaintiff's  lots. 
°"  *''      T^is  strip  is  not  to>be  U8«d  a*  a  street,  and  is  not  tetro- 
.  ceded  to  plaintiff,  bo  that  his  lots  no  longer  front  on 
OntaTio  Street,  and  are  bonseqtiontly  gteatly  depreciated 
in  value— O&tario  Sbeet  being  a  great  thoioughfare. 
Owing  to  this  default  and  neglect,  plaintiff  has^een 
tinable  to  sub-divide  or  sell  his  land  to  adyj^tage,  and  ^ 
the  Ontario  Street  lots  aro  permanently  depreciated  by 
the  narrowing  of  the  street  from  100  to  60  feet."    The 
damages  claimed  ior  the  violation  of  stipulations  of  the   ^ 
deed  of  1880  are  |6,000,  ^  /       v 

Then,  as  regards  the  deed  of  the  22nd  November,  1888, 
(Lecours,  N.  P.),  tie  plaintiff  ceded  to  the  towli  of  Hoche- 
laga  two  strips  o'f  his  land  for  the  opening  of  Logan  and 
,   ■       Prefontaine  Streets;  and  this  cession  also  Was  made  on 
the  express  condition  that  the  corporation  of  Hochelaga 
should  immediately,  and  with  all  the  diligence  po^&iH^le, 
proceed' to  open  these   streets  and  macadanwze  them, 
jaji^  plafce  tHem.  in  first-class  condition ;  and  tWlf  rantees 
took  pbssession,.  is  before,  but  never  made  the  streets; 
'    >       and  by  reason  of  the  annexation,  the  city  which  is  under 
the  same' obligations  with  respect  t^ihe  second  deed,  as 
-   to  the  first,  is  alleged  in  like  manher  to  have  neglected 
its  duty,  whereby  $5,000  damages  have  been  caused  to 
'  the  plaintiff,  his  property  having  been  rendered  unsalable. 
The  sole  plea,  of  the  defendant  to  all  thisls  a  mere 

general  denial.  ,'     ,      ',       ,  •  \«r  jj 

I  do  not  know,  afid  do  not  ask  why  the  plaintiff  did 

not  demand  under  the  circumstances,  the  retrocession  of 

the  40  feet  on  the  line  hoijiologated  as  Ontario  Utreet,  aiiB 

which  now  intercepts  his  access  ^o  it ;  nor  why  the 
defendant,  does  not  offer  it  back,  in  reduction  of  damages. 

It  is  unquestionable  th^t  if  the  city  had  mada  the  street 

as  the  plaintiff  contends  it  ought  to  have^been  made,  it 

r        would  not  have  been/an  unconditioned  advantage  tohm, 


for  iJ  would  have  yM  to  (iontribuiB  tcrthe  cost  of  dTSHB^ 
and  so  forth  >  but  the  parties  of  course  can  present  *»»-" 


'    \ 


-I-." 


•rf^  ■»       »l"  -     •  ,'*•":'■(, 


\  ■    -  , 

5t  i^8t<?a<l  of  ioo, 

I  strip  of  46  feet 
plaintiff'a  lots. 

ad  is  not  tetro- 
longer  fjrotot  on 
jatly  depreciated 
it  thoroughfare, 
aintiflf  has^een 
►  advi^tage,  and 
■  depreciated  by  ; 

0  60  feet.-  The 
pa\ations  of  the 

November,  1883, 
e  tow^H  of  Hoche- 
ing  of  .Logan 'and 
,80  Was  made  on 
on  of  Hochelaga 
iligence  po^&il^le, 
acadamizo  them, 
and  tlAl^rantccs 
aade  the  streets ; 
y  which  is  under 
e  second  deed,  as 
)  have  neglected 
3  been  caused  to 
mdered  unsalable. 

II  this  Is  a  mure 

the  plaintiff  did 
he  retrocession  of 
Ontario  jjtreet,  ant 
it;  nor  why  the 
lotion  of  damages, 
i  made,  the  street 
ive  been  made,  it 
[  advantage  to  him, 

1  the  cost  of  uraiiiB 
can  pi^sent  their 
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.  c««e  in  the  ^way  they  like  Kest.  and  I  have  only  to  deal 
with  t  as  It  ,8  presented.  It  appears  to  me.  thereforeto 
be  only  a  question  of  the  amount  of  dama  Js  for  thn 
.bhgation.f  the  city  to  do  what  KoLt^^Z'JZ^l 
to  do  ,s  unquestionable ;  and  the  obligation  of^cheZa 

'  xt"nro?T'"  *^K^t  «'^«-Jks  ol  Tnd  to  tt  f^i 
oxtent  of,  the  width  ceded  is  equally  so.      The  repeated 

-Sc2n  tia    ih        f 
.tnaica  ion  that  the  city  does  not  intend  to  'make  the 

^troe   tothe  width  cedod,  are  all  cl«arly  proved    a^.d  it 

^y  ^^ains  to  .certain  ti^.esultin^  SaJa^  ^X 

\  ,^''"*;*^«»'.'«t°^»t«'-io  Street:  The  damage  contended 
for  by  the  plaintiff  is  put  as  arising  from  tLo  sources 
Tfeero  18  the  value  of  the  40  feet  he  gave  as  part  ofTe 
mM  for  the  street,  and  which  is^still  the  propel  of 
the  city  over  which,  at  present,  he  h^  no  powrwLt- 
ever.^and  has  iot  only  lost  completelyAfiles^  they  c^^se 
to  give  rt  back  ;  but  which  has  been  made  an  inJonvr^! 

righ   to  reci^ver  the  loss  on  th^-value  of  his  C  that*/ 
would  have  fronted  on  Ontarid  Sti^et.  if  the  city  had  peJ-  / 
formed  their  pajt  of  the  bargain  ;lut  which  LTnow/ 

get  as  many  lots  as  he  could  on  the  other  plan  •  and 
finally  he  asks  for  the  amount  of  depreciation  in  t^e  ^I^ 
f  lots  on  Voth  sides  of  Ontario  Street  from  its  S  - 
homplog5ated  at  60  instead  of  100  feet  in  width  /T 

.There  18  an  important  variation  between  the  two  prin^ 
^al  witnesses  for  the'  plaintiff  on  these  heads  of  dam^. 
M  .  Walbank  and  Mr.  Stevenson;  the  former makingTe 
yalue.pf  the  40  feet  alone  |2^0.  and  the  latteT^g 
only  that  amou^t  for  all  damage  arising  from  the  tire! 
sources  clamed."     I  think  I  am  bound  to  take  thelwest 
estimateof  the  plaintiflf^8  own  Witness,  and  tr^TrL 
the  damage  as  to  Ontario  Street  to  |2,500. 
r.^!*'  *"Zfgy'^"daiB«go  from  th^  bleach  of  («^r 
respecting  Prefontfiine.and  Loga»  Stress,  the  samr^t- 
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nessos  are  also  at  variance — their  poHition  ^ 
r^ersed,  Mr.  Stoveiisou'H  being  the  highest  ;0ptimate  as 
regards  this  part  of  the  (-ase.  They  both,  h^#<i!ver,  base 
their  estimate  on  a  principle,  or  an  idea,  that  ii  Jnadmis- 
sible.  They  take  the  view  of  speculators -Mi  reiil,  estate, 
and  they  seem  to  say  that  if  the  streets  had,  b^«n  made, 
the  plaintiff  might  have  got  BO  much  moife  fo^  his  lots. 
-  Walbank  puts  the  loss,  or  the  failure  to  gain,  lit  10  to  16 
per  cent,  on  these  lots,  or  from  #3,9(1010  |6.M0.  Steven- 
son puts  it  higher,  vi/.,  at  from  #6,000  to  #7,000.  The 
mean  between  these  estimates  would  be  about  #6,000. 

But  I  say  this  is  a  principle  of  estimate  that  I  cannot 
admit.  There  is  no  permanent  depreciation  of  the  value 
of  these  lots.  Their  selling  value  now  is  leSs  without 
the  streets,  than  it  will  be,  wjien  the  streets  are  com- 
pleted; and  they  are,  thouglj  not  in  anything  like  a  com- 
plete state,  in  process  of  completion  ;  and  when  finished, 
the  higher  price  will  be  obtainable.  What  the  plaintiff 
has  lost  is  the  intferest  on  the  mon^y  the  lots  would  havitf 
fetched  if  the  streets  had  been  completed.  The  deed  was 
passed  on  the  22nd  November,  1888,  and  by  its  terms  the 
making  of  these  streets  was  to  have  been  proceeded  with 
at  once,  and  with  all  diligence  ;^  and  giving  the  corpora- 
tion the  whole  of  the  following|open  season,  that  is  up  to 
November,  1884,  there  would  be  from  that  time  up  to  the 
action   in   October,  1887— say  thi»e  years"  interest  on 

#6,000.  '  I       ' 

Judgment  will,  therefo^,  go  for  plaintiflF  for  the  #2,500 
for  Ontario  Street,  and  for  #900  damages  arising  from 
non-oompletion  of  Logan  and  Profontaine  Streets,  and 
costs.  ;  v^  ,  / 

The  judgment  is  as  follows : —  /' 

"The  Court,  etc 

"  Whereas  the  plaintiff  declares  upon  two  deeds  exe- 
cuted  between  him  and  the  municipality  of  Hochelaga, 
the  first  being  of  the  28th  Nov..  1880,  and  the  second  of 


1 


the-sud-mu&ieii 
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consideration  of  the  free  grant  by  plaintiflF  of  cerUin  land 

If 


atiflf  for  the  12.500 
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le  said  two  dee^s  described,  uudertool^to  make  cer 
tain  streets  in  the  said  deeds  described       " 

mil  ""*  w*'*'"""'  ^^"^  *^^*"'*^  undertakings  of  the  said 
municipality  i„  the  said  deeds  contained,  were  assuZd 

annexation  of  the  said  municipality  to  the  said  city 

And  whereas  the  plaintiff  Alleges  that  by  the' said 

':^€i::^'  y  r -•^^'^^  ^-nted'ati::^^ 

width  .nd  iiV  >ngth  the  said  municipality  b<^„Xin 
selves  to  macadamize  and  make  into  a  stre^^t  at  their  own 
expense  immedfately  after  the  execution  of  the  aS  ^d 
and  to  maintain  it  ever  after  in  good  orderand  „1: 
srde-walksoneach\de;  and  therLpon  te  defldal 
took  possessiQn  thereof  and  fenced  it  in  •  "*«'«"**»»*» 

"And  whereas  neither  the  said  municipality  of  Hoche- 
la^,  nor  the  said  defendants,  though  frequently  thet 
unto  required  by  the  plaintiff,  have  eve/  fulfilled  the 
obligations  resting  upon  them  by  the  said  deed    but  on 

^:^Z7onl^Tr  ^^''''^'  *^«^- 

Width  nr«rt  /  I      ',  ^  **°r^°g**inff  Ontario  Street  to  a 

feetstill  owned  by  the  city  in  frbnt  of  the  plaintiff 's  pro- 
perty, which  said  strip,  neither  made  into  a  strL   r.^J 

htTndli^  ^^f  f  • ''  "^  ""^-^^«  -^^  ^^-^--    o 
I7re't^  ^'^'^'^^  '^  ^"^^^'^S*  '^'^  Ontario 

^Z^f^^^  ***^  ""'^"^  mentioned  deed  of  the 
22nd  of  November.  1883.  the  said  plaintiff  ceded  to  the 
aid  municipaJity    of  Hochelaga.  now  represent  t  ^ 
aforesaid  by  the  defendants,  two  strips  of  land  for  th^ 
opening  of  two  streets,  viz.  Pi^fontainrstreet  and  wl 
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poMsible,  proceed  to  opeft  the  iriRid  two  streetfl  and  ma«!ada- 
mizo  and  place  them  in  a  tirHt-«tlati8  condition,  andfUrther 
they  took  poHHessiou ;  but  ^^itner  the  grantees  aforesaid 
nor  the  present  defendants,  although  frequently  there- 
unto required,,  h^ve  performed  their  undertakings  with 
respect  to  said  streets,  but  on  the  (!ontrary  they  have  | 
neglected  to  place  them  in  Hrst-class  condition  ; 

"  And  whereas  the  plaintiff,  by  reason  of  the  ptemises, 
asks  that  the  defendants  be  condemned  to  paj*  damages 
to  him  for  the  breach  of  the  said  sevoral  covenants  and 
obligations  under  the  said  two  deeds  ; 

"  And  whereuH  the  evidence  show's  that  the  plaintiff 
has  suffered  damage  to  the  extent  of  |2,500,  fctoing  the 
Value  of  the  piece  of  land  40  feet  wide,  which  intercepts 
his  access  to  Ontario  Street  as  the  same  has  been  homolo- 
gated contrary  to  the  stipulations  of  the  first-mentionea 
deed ;  and  the  evidence  further  shows  that  under  the 
stipulations  of  the  second  de^,  the  plaintiff  has  llnce  th^ 
making  of  that  deed  (22nd  November,  1888)  up  to  the 
bringing  of  the  action,  been  prevented  from  sellin'g  his 
lots  to  the  b^  adv^tago  ;  but  this  is  not  a  perhianent 
depreciation,  and  the  plaintiff  is  only  entitled  to  interest 
at  6  per  cent.  ]ipou  the  capital  represented  by  the 'in- 
creased value  ^  the  lots,  that  is  to  say,  for  three  years 
from  the  time  the  defendants  or  their  predecessors  couM 
reasonably  have  completed  the  said  streets,  which  the 
Court  holds  to  be  one  year  from  the  passing  of  the  said 
deed  of  1883  ,up  to  the  bringing  of  the  action,  which 
would,  on  16,000  (the  proved  increased  value  if  the  streets 
had  been  made),  amount  to  1900  ; 

"  Doth  condemn  the  sftid  defendants  to  pay  and  satiiff  ■; 

to  plaintiff  the  said  two  sums  of  |2,500  and  $900,  making 

|3,400,  with  interest  thereon  from  the  21st  Oct.,  1887,  and 

costs  of  suit.*'  *     ; 
^      Iftr        ^       Jiadgment  for  plaintiff 

T.  (7.  ilyZifffe,  attorney  foT  plaintiff, 

.     R.  Boy,  Q.C.,  for  defendantp^  - 
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19  novembru  1889! 
Coram  PAONimx),  J, 

UDB   MONTREAL  v.  BOURASSA. 
tia^  dimplinaire  de  la  Cour  ,ur  les  hul,ien-Litre  de 

de  procii-tmbal  de.  vmU—Smi>emum  tFhui$,ier, 


»",•■ 


^ 


Ji/dt^la  Que  le  ,l^f«„.y,r,  hniwier  dn  dl.trict  de  Montr^.|\doit  «i 
JM,meU™  «ux  n^Kleme,!-  de  la  dem«do««^  etr„lr„„  tt^^ 
dea  ventes  par  lui  faiUis ;  -       ,  """f  "n,  mgiatre 

3a  Que  I'hniuier  «ers  connid^i^  favorianr  >«•  ».».»«.  .     . 

bUude  de  l6ur  m^^^t  aur  Ventoi^ judldaireirfalte.  jmrZC  ' 

L.jugement  rend  sufBsamment  compte  d,8  questions 
ddbattiies  en  cette  cause/  . 

"Lb  Cour  ayant  entendu  les  parties  snr  la  ^qudte  de 
la  requ6rante  demandant  la  destitution  du  d6fendeur' 
comme  huissier,  examin6  la  procWure,  les  pidces  produi- 
tes,  entendu  les  tfimoins  cour  tenante,  et  d61ib6r6  • 

"  Oonsidfirant  que  la  dite  destitution  est  demandfie 
lo.  pour  le  refy  du  dfifendeur  de  se  conformed  aux  raffle' 
men  s  de  4a  tJorporation  des  fiuissiers  d?  District  de 
Montreal,  savoir  de  se  pourvoir  dulivreavecpXesnum6- 
rotfies  consficutif^meht.  scell6  du  sceau  de  la  coS,oration 
dans  lequel  seraient  entr6a  lisiblement  et  d  I'encre  an 
ftir  et  A  mesnre,  les  dfitails  dfes  rentes  pa>  lui  faites  coiime 
huuwier,  Qonform6ment  V? 'article  12.  paragraphe  Sd^s 
rtglements  de  la  dite  corporation ;  2o.  pour  avoir,  con-" 
trairement  i  I'art.  41  des  dits  reglements,  oontra^t6  un 
engagement  4  prix  rWuit,  pour  ses  services  tant  avec 

flag    tk.Vnnaitt    mrt^a-wrn.^    >]__ L*__    1*  . 


ay<K»iits  qn'avec  daa^particulierai  ^ 
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1»  oauBB  de  Sicaid  v.  Laurin,  No.  1067  de  la  Cour  de 
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Oirimit,  vemlu  ill%«l«<in«>nt  lv>  U  lupUHnhn)  <l«^rnior,  nm 
<'hi«)nn«  pour  vitiglM'iuq  rtuitius, iVaoii  reiorii,  J.  H.  IHlon, 
■aiiH  autrw  eiiolUtriiweur  pK'iieut ;  4o.  puur  avoir  aruhtitA  par 
di'i  pt>rRotifi«»  iuterp'>i6ea  A  dea  Y<mt»M  imr  Ini  faitua 
cominu  htUHHiur ;  60.  pour  Havoir  k  |>«iu«  6criru  «t  pour  le 
faim  d'uiK'  mani^ru  incoiupr6h(miiibl«  ; 

"  Oouaid^raut  que  le  d»uxidnie  «t  lo  cinqniAm«  moyima 
no  Hont  paH  prouv^s,  qu'il  mi  ^•tul>li  que  le  d^^itViideur  a 
uiie  bonne  6<!riture  H  qu'il  n'a  6t6  prouv6  ancun  arrait' 
gement  par  l«^  d^t'oiideur  |M>ur  n«>8  M4>rvineit  >\  prix  rfduita 
(^ui  Hoit  d^rogatoirt'  tk  la  protoNMion  d'huiHitier ; 

"  Bur  ie  premier  grief: 

"  Considerant  que  le  livre  requ^M  par  le  dit  riglemeut 
eat  prM  depuia  le  moiH  de  juillet  |HK8,  ei  que  le  dhtun- 
deur  a  oouHtaininent  retuH^  de  ae  couroriner  au  dit  rdgle- 
moni ; 

"  CousidC'raut  qu'il  est  prouv^  que  le  ddfendeur  est 
dans  I'habitude  de  veudro  comme  huissier  aans  dresser  le 
procds-verbal  6nonc6  &  Tart.  692, 0.  P.  0. ;  qu'il  ne  fait  lors 
de  la  vente  que  dcs  mdmoires  an  crayon  snr  des  fenilles 
volantes,  qu'il  ne  fait  pas  m£me  le  procds- verbal  subs^- 
quemment  d  la  vente,  et  qu'il  ne  prodnit  avec  son  rap- 
.  port  de  vente  et  ne  rapportu  arec  I'ex^cution  qu'nn  6tat 
non  anthentiqne  et  informe  du  r^sultat  de  la  vente ;  que 
de  plus  il  a  chang6  dans  certains  cm  le  nom  de  ra^judi- 
cataire  en  mettant  k  la  place  du  nom  de  son  pdre,  auMi 
buiaaier,  celui  du  demandeur  dans  la  cause  ; 

"  Considerant  que  le  d6fendeur  a  pr6tendu  sappier  k 
r«bsence  du  livre  requis  p»r  le  dit  riglement  au  moyeu 
d'un  livre  qn'iha  produit  en  cette  cause  et  qui  contient 
une  liste  des  ventes  et  des  articles  vendus  parlui ;  mais 
qu'il  appert  k  la  face  m£me  de  ce  livre  qu'il  a  et6  fait  apr^ 
coup  et  longtemps  apri^s  les  ventes  faites  ;  que  ce  Uvre 
n'indique  pas  la  residence  des  atyndicataires  «t  qti'il  ne 
pent  eB  aucune  manidre  remplacer  le  Uvre  offiUdel  requis 
par  le  dit  regleinent ; 
.  "  Gonsid^rant  que  ces  proc^dte  du  d6fendear  sont  irr£> 
_gulierB  et  contraires  k  la  loi.  et  que  le  dfefendenr  s'est 


obsting  mal  k  piopos  k  ne  point  se  ponrvoir  du  livre 
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».  rep«nd„  .«  feacion.  «  cetto  *poq«e  ,„•.„  pX!- 


"Bar  h  troihiAm*  gTi«f  •' 

d.t«  ch.enu„  a  m  adJuK^...  hu  dit  Pil.,,,  Jul  .iZlZenr 

e  dZtjr  ^^T"'   I>-Ho„,uMuter,L«  ac-heta"  ,' u 
le  dfitondeur  contraireinent  ik  la  loi    qu'il  a  r^fnJ    i 

"  Sur  le  quatriime  grief  ./*;       # 

"  Con8id6rat,t  qu'il  oat  6^ali  en  preuve  que  le  d6fen.  ^ 

mi  rendu.  A  aon  pdre,  A  son  friro  Alphon«e  Bonrassa  et 
A-ondit  cle^  Film,  et  <,n'il  j  ,  U^n  deZoireZ^ll  ^ 
adjndication^  ont  quelqaefoia  ae  faites  dan.  VbutI 
favomer  ee.  parent,  et  .on  e«|ploy6.  ot  q«e  la  conduce 
du  dfefendeur  e.t  encore  Tepr«f  ehHble  A  ce  .^jet ; 

CnL  ?      '^T'^  '^PutaUoB.  qu'il  e.t  m6me  recom 
mand6  favorablement  par  un  grand  nombre  d'avolT. 
^mm.6tant  .obre.  honn.te  et  conacienoieux.  et  a't^^ri  ! 
t%pt  bien  de  sea  fonctions  d'huiwier :  - 

;•  Uwnt  d'indulgence  enver.'  le  dit  d6fe»deur  qui  anarri 
.agir  de  bonne  foi  dan.  quelque.-une.des  diteHS"^ 
tance.  et  dan.  I'ignorance  de  ses  devoir.  ^  ^^         ^ 

"  Suspend  le  dit  d6fendeur  de  .e.  fonctik.  d'huiwier 
.,|usqu  au  premier  janviorprochalu  (1890).  et  ordoMfeql^r^ 
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sant  an  Greffe  de  cette  Oonr  an  certifioat  dn  secj'iStaiTe 
^^ien  *1^  1a  Oorporation  des  Hnissiers  4e  Montreal,  qn'il  s'est 
ponrvn  dn  livre  officiel  requis  par  le  ^dit  rdglement,  et 
qn'il  a  pay6  tons  les  frais  enconms  snr  la  pr6sente  reqn6t6 ; 
lesqnels  il  est  condattmd  et  sera  contraint  de  payer  par 
/         ^        tonteEkvoies  qne  de  droit ;  ^ 

"  Oondamue  de  pins  le  dit  d6fendenr  &  remettre  la  dite 
chieuiie  fl  son  propri^taire,  D68ir6  Lanrii^,  sons  nnd61ai, 
^   '  -^ — -       de  hnit  jonrs,  la  Conr  se  r6servant  d'ordonner  ce  qne  de 
droit  an  caa  ou  le  defendenr  ne  se  conformcrait  point  k 
cette  derniere  injonctionJ*  * 

Champagne  Sr  Lefebvre,  avocats  de  la  reqa^rante. 
i?(Miro-ofift»^  Pe//a»</,  avocats  dn  defendenr. 

■,.-  ^  (P. B. M.).     .  ■  '■  v.  y  ■  .  ■■.■.■;.:.-■  •\-  \ 
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14  novembre  1889. ; 
Coram  Vaqnvelo,  J. 

Sx  parte  SENfiCAL,  reqn^rant  cer/torari,  et  LES  COM- 
MISSAIRES   POUR  LA  DfiClSION  SOMMAIRE 

»  DBS  PETITES  CAUSES  POUR  LA  PAROISSE  DE 
LONGUEUIL.  ,  . 

Certiorari^Cour  des  Cammissaifes— Arts.  1206,  1214,iT[221, 

. ;/.    "■■■■  C.P.C.     ,  • ,,  , 

^Qk :— Que  I'opposant  4  dne  saisie  n'est  pM  tena  de  proc^der  le  jour  da 
npport  de  I'oi^xwition  &  la  Ck>nr  des  Commissaires,  et  que  le  renvoi 
de  I'oppoBitioD,  le  jour  qu'elle  est  rapports,  faute  par  I'oppoeant  de 
prooMer,  constitae  un  exo^B  de  pouvoir  et  donne  lieu  &  I'^manation 
du  ocrftorari. 

*       _  y  '     -  .  -  ■.*      ■  ■:■■ 

Voici  le  jngement :  •„ 

"Iia09nr  ayant  entendn  les  parties  snr  la  demande 
dn  dit  reqndrant  ponr  I'^manatiou  d'nn  bref  de  cer^toron, 
k  I'encontre  dn  jngement  tendn  par  la  Conr  des  Commis- 
saires  ponr  la  decision  sommaire  des  petites  canses 
dans  la  paroisse  de  Longnenil,  le  7  octobre  dernier,  entre 
Cliaf  1«B  foifiar,  demaudmir,~gt^Aitred1fea 


jmbre  1889.  ■ 

. 

it  LES  COM- 
SOMMAIRE  ° 
iBOISSE  DE 

6,  1214,?i221, 

.0 

a 

•ocMer  le  jour  du     . ' 
et  que  le  renvoi 
uur  roppo«ant<Ie 
BU  &  I'^manstion 

iJ 

'■■■            ■-,   ■■ 

r  la  demande           v 
f  de  certiorari,           1 
des  Gommis-        M 
>tites    causes        '  1 
iernier,  entre          1 

' 

_*^^*-l_:^-j 
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etEdouardSen6cal,  opposant  aBn  de  distratT^  examinfi 
la  ^rocMure,  les  pieces  produites  et  461ib6r6  • 
'  "0°^fd6rant  que  I'opposition  da  dit  reqnSrant  a  6t6 
rapportfie  le  7  octobre  dernier,  et  qu'elle  a  6t6  renvoyfie  le 
mfime  jour,  faute  par  Topposaut  de  ue  prfisent^r  et  de  pro- 
c6der  sur  icelle ;  '  w  ^110- 

•'Considferant  quW  cas  ou  le  demandeur  eutendait 
ccntesterja  dife  opposition,  la  cause  ne  pouvait  6tre  ins- 
•  truite  qu  k  un  jour  ult6rieur,  k  moius  du  conseiitement  de 
1  opposant  et  du  demandeur ; 

I   "9,''''"^^'*^.*  q««  le  demandeur,  s'il  ne-contestait  pas" 
la  dite  opposition,  n'en  pouvait  demander  le  renvoi  - 

"  Con8id6rant  que  la  dite  Oour  des  Oommissaires.  en 
renyoyant  la  dite  opposition  le  jour  du  rapport  sans  fixer 
uu  jour  ultferieuT  pour  la  pr^uve,  a  commis  une  ill6galit6 
et  une  injustice  k  I'figard  du  dit  opposant ; 

"  Vu  letarts.  1206,  1214  et  1221,  0.  P.  C  •  '-^ 

♦^Accorde  la  dite  requite,  et  brdon^e  en  consequence 
quil  6mane  un  bref  de  certiorari,  adress6  4  la  dite  Cour 
des  Oommissaires,  leur  enjoignant  de  lapporter.  etc,  d& 
pens  r6serv68."  ' 

Jodoin  4-  Jodoin,  avocats  du  requ6rant. 
(p.  B,  M.) 


KzMrto 
Swtfeal. 
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.    12  norembre  1889! 
Coram  Paonuelo,  J. 


ET  viR  V.  EVANS. 


Portage  de  meubte* — Saisie-conservatoire — Compte  de  tutette — . 

Uman  de  causes.  .     "     - 

JvGfc:— la  Qn'nn  oo>propri4taira  par  indivis  a  droit  de  saialr  par  voie  da 
saisie-conBervatoira  des  meablea  que  son  co-propnitaire  a  commence 
&  vendre,  et  quete^mpte  de  tutelle  que  le  defendeur  doit  rendn  A 
'  la'demandereaae  ne  pent  empdclier  cette  demidre  de  demitnder  le 
partage  des  nieubles  et  d'accompagner  cette  demande  de  mesures 
ooiuervatoires ; 

io.  Qae  I'union  d'une  cause  ftvec  nne  aiitre  cause  entie  les  mAmes  parties 
ne  peut  4tTe  acoord^e  lorsqu'elle  aunait  I'efifot  de  compUguei:  inutile- 
ment  la  procMure  et  de  retarder  riastruction ; 

3.  Que  le  mari  peut  plaidei'  A  dette  denude  en^rtage  qu'il  ttl^t  f 
don  &  sa  femme,  durant  le  jnariagei  ddfr-dtu  menbles  par 
lot^rposto,  et  que  cette  donation  est  nulle,  et  par  cons^^ 
meubles  n'ont  cess^  de  lui  appartenir. 

«        . 

Le  jngement  expose  suffisamment  la  question  en  litige. 

"  La  Gonr  ayant  entendu  les  parties,  taut  sur  la  de- 
fense gn  droit  da  defendenr  que  sur  la  rdponse'  en  ^roit 
da  demandear,  et  sur  leur  motion  pour  unir  cette  cause 
a  la  cause  No.  805,  pendante  devapt  cette  Goiir  entre 
les  mdmes  parties,  ayant  examine  la  procedure,  et  de- 
liberS : 

lo.  Sur  la  defense  en  droit  du  defendenr,    ' 

"  GonsidSrantqae  la  presente  action  en  partage  et  lici- 
tation  des  meubles  de  la  succession  de  feue  Dame  Mary 
Ann  Hird,  Spouse  sSpar^e  de  biens  du  defendeur,  est 
port6e  par,  la  demanderesse  comme  co-propridtaire  des 
dits  meubles,  conjointement  avec  le  d6fenddar,  invoquant* 
comme  titre  sa  quality  d'h^ritiere  de  sa  mdre  pour  partie, 
et  celle  d'h6ritiere  de  Alfred  Rorke  Evans  et  Clarence 
Edward  Evans,  ses  frefes  ddcddte  en  minority ;  ces  detix 
demiers  ayant  hdrit6  chacun  d'un  tiers  indivis  des  di^ 
meubles  c^joinfement  avec  la  demanderesBe  comme.^euls, 
h^ritiers  de  leur  d6funte  mdre ; 


s  "^'j.  ■■  t  r  t.t 


"  CoUAUierftUt  que  16  ddfdnd^ttt  dsrponfsuivi  comme" 


'M 


rMnie  1889^ 


fipte  de  tuteUe — 


iTsoivi  comme 


/ 
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cOHpropridtaiiie  indivis  pour  trois-huitiem^  dJ  les  dite 

E^an   eVoC  'pf  ".t  «^«  «^^-^«  W^^  ^^- 
jivans  et  Clarence  Edward  Evans,  conjointemettt  avec  la 

^1^;;^      propri^taire  ponr  cnq-^i^n!^!!  ^1: 

f«n!i^**""^*"*"'  ^"^^  ^*  demandereflse  all6g«fe  que  le  d6- 
vendu^n^^r:'  'I  eonsentement  de  la  Sllreat  . 

reil^nt^fi  r  ^^^  ^''  «r«on^ta«aj  la  demande- 

drmtnbli    1    -^^  ^'  P''""^^"  ""«  s«ii8ie-con8ervatoire 
des  meuWes  mdivis  non  encore  vendus^ar  le  defendeu^ 

mlT  ?'  P^^^ /«^  --ures  con^rvatoirese^dede 
mander  le  partage  des  dite  ni^uWes  entre  Jes  co-propril 
taires  mdivis.  et  qu'au  cas  ou  le  d6fendeur  aurait  uSt 
deT6tent,on  ou  autre  eur  les  dits  nieubles.  il  ^o^T^ 
faire  valoir  en  temps  et  lieu ;  ,  '  - 

.*| Renvoie  la  dite  ddfense  Jn  droit  avec  depens ;/     ' 
-o.  8ur  la  motion  pour  unir  la  dite  cause. 

No.  805.  entre  esm^mes  parties,  c^tte  demiore  6taut  une 
action  .n  reddition  de  compte  par  Ja  de^.a„deresse  contre 
le  d6fendeur.  son  ex-tuteur.  ne  serait  pas  utile  dans  I'e  al     '' 

Tetn  ;  "^^'"''^"^  *'  ^'^  '«*"<*-  Hnstructi^ 
de  la  prfeepte  cause ;  mais  que  cette  union  pourrait  m^ 

p  rt:L  tr'l''  a^^e8^5-«->  q-tion'ne  sTnt  pt 
Snr1?h«H    ";*?^«^»^>»t  ^endus  par  licitation JV 
Oour  s  abstient  d'adjuger  pour  le  present,  sur  la  dite  de^ 
mande.  saufA  y  avoir  plfti  tard  tel  6gard  que  de  droit  a 
la  diligence  des  parties,  lor^qu'il  y  fi^erra.  ? 

3o,  Sur  la  rdponse  en  droit.  ^  o: 

"Considferant  que  le  troisi^e-plgidoyor  du  d^lSndei 


Brant 

Kvani. 


:fl 


•W' 


serait  bidn  ibn46  ell  est  vrai,  tel  qu'alltg,6,  que  les 


g^e,  que  les  men- 
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!»•■  bles  inentioni}6s  exLla  d6Qlarati6ii;  des  demandeara  n'ont 
^7^  jamais  appartena  difa  femme  da  dfifeMenr;  qa'ils  6taient 
-Btmm-     la  propTi6t6  da  d6^fendear,  qui  lea  aarait  £Edt  passer  di  «a 

*  '       £Bmiqe  duruit  le  mariage  par  rinte;nnMiaire  d'on  tiers 

«ans  considdration  valable  et  legale ; - 
^'  Gonsid6rant  q^e  rinscription  de  faax  n'est  qa'a&'mpde 

•  *"     depreave;,.  '  ri  • 

*  ^"  Renvoie  la^dite  r6ponse  en  droit  arec'd6pen»."  • 
-     —2).  JR.  MtiOord,  avocat  da"  demandeor-  —  > '      " 

Mdrris  ^  H<^^a,Yoca,tB  du  dhkndexa.  ">      '  .       ^ 

*         '  (p.  b!'m.)  \  . 


'(ij 


■"^ 


iM 


>. 


\ 


[In  Ghambers.] 


Coram  GtiJ^  J. 


April  13,  1889i 


37>. 


W.  D.  MoLAREN  V.  J.  R.  MoLABEN  btal. 

Procedwe-r^Servke  of  tummon*.'  .  .     * 

Qkld  :— That  where  it  is  stiown  that  a  defendant  locka  hte  doo|8  to  evade 

<      service  of  a  writ  (rf  snmmons,  an  '6rder^  will  be  granted  aothorising 

':      the  bailiff  to  tue'foroe  to  open  them  to  effiact  snch  aervioB^  or  to  Nrve 


the  writ  after  seven  o'clock  p>  m.   ; 


vii. 


^■f 


Per  Judioem  : — "  Ya  les  faits  articalds  dans  la^jeqaAte 
ci-dessas  et  les  affidavits.  Taocompa^ant,  il  art  penniB.a, 
rhaissier  charg(|  de  1&  s^ification.de  l^Xploiid'ajoan^e- 
ment,  et  ilest  aatoris^  4  entrer  dans  le  domicile'dn  dSfen-  '  *' 
dear  en  oavrant  foFc6meiit  les  portes^poar  y  faire  la  dite    ', 
signification ;  on  poarra  encoi'e  faire  iii  dite  signification, 
en  dehors  da  dit  domiciie  personnellement  a|i)to  sept 
Heares  da  soir."  -      ••  ■      / 

.  QuifiLMM,  HaU,NiooUi  Sr  Brown;  tor  plaintiff  ^ 

S.  Pagnudo,  Q.  C,  for  defendant  J,  R.  Mcl^n. 


■"^ 


.■•.  > 


■  !    •  ^      November  21^  U89. 

V     CftfWfi  Gill;  J:   ^  >  ' 

1081,  C.  C.  P.  ^nor^juri^iotion  wit^n  the  meaning  of  Art 

mcipal.counctf  of  the  jwrish  ot  mVn        •-      *'  ""*■  ' 

hCom. de  CiKuit,  W  daWrt       " ^'"'"'^^"■'  •<»"«* 4 


ai. 


i^TdS!.^>SL''™^*  ^««  articW  1058  et  sai. 
^1?-.^;  ftocMurepivile.  la  Cour  de  cVrcn^ 


vouv.aa 


>;;'j»" 


SJ' 


.'  + 


'M: 


■  ■'-■*' 


■.<:.*;:,■■.. 


MONTRKiL  TiAW   REPORTS.  ^ 

—  ■  '  ' 

WW.       d'aprds  lo  d|t  Code,  le9  tribunaiix  do  jurisdiction  inffeVieuro 
(Corp.jto[»  ,ojit  ceux  mqntionn^  au  livr'o  V  da  la  duuxi^mo  piwtie, 
sie^wirviA*.  ^rtide  1188  et  snivants ; 

"  Considferant  an  surplus  qutrla  dite  demando  do  href 
do  pr<>hibitioiy  est  dans  uno  causo  cutenduo  on  »ppel 
dovalit  la  dit^  Ooiir  de  Circuit,  cause  dans  laquello  la  dite 
Cour  avait/jurisdicfcion  pour  ontondre  lo  dit  appol  ainsi 
qu'appert  ft  la  face  m6me  de  la  presonte  roqufite ; 
"  Rojetto  la  dito  requfeto  avec  dfipops,  distraits,  etc." 
f"  -  Petition  reiected. 

\l  8(  Baslden,  for  petifionor.  ,    < 

F.  i/.  Monk,  for  G.  Boiloau.mw  en  cause.  ^ 


[In  RByiKW.] 


October  81^  1889. 


:¥.^ 


Coram  Johnsqn,  G^I]^.I^  Wurtele,  JJ. 
SINGER  Es  QUAL.  V.  LfiONAItD.  , 

lj)mggist'-^Error-^PMrinaceutical  Aci^$abel. 

The  plaifiUff  claimed  damages  from  a  draggist,  for  an  allegcNl  etror  of  his  ^ 
apprentice  in  giving  plaintiff's  meaaenger  "  carbolic  acid,"  instead  of  ' 
"  carbollo  oil,"  which  was  asked  for.  It  Appeared  that  carbolic  acid 
was  given,  but  the  evidence  of  the  messenger  that  she  ask^d  for  car- 
bolic oil  was  contradict  by  that  of  ti>e  apprentice,  who  testified 
that  carbolic  acid  was  aslted  for.  It  also  appeared  that  the  bottle 
llivibeiely  labelled '  poison ',  instead  of  being  labelled  with  the  name 
of  Ihe  substance  it  contained  as  required  Ry  the  Pharmijceutical  Act, 
48Vict((J.)ch.36,8.24,(9owR.8.Q.'4039).  .    -^" 

Hhu):— That  the  action  being  for  damages,  and  not  for  a  penalty  under 
the  Fhitoiaoeutical  Ad,  and  there  being  no  evidence  that  the  in- 
jury complained  of  resulted  from  the  insufficiency  of  the  label,  this 

__     circumstance  would  not  justify  *  judgment  against  th^defendant. 

INSOBIPTKMI  in  Review,  from  a  judgnjent  of  the  Supe- 
rior Court,  Montreal,  (Mathieu,  J.),  April^  27,  1889;  **» 


the  following  leruis  .^ 


»  La  Com,  e^. 


m 


-     -  A 


\      ^ 


«t» 


.^-^t.' 


f4. 


«— BDPEpIOB  OOURT.  '^jg  ' 

de«r  est  pharmac^en  ot  fait  affaire  cotCfe 

gonde;  quo  1^8  d6cembre  1887/ rdomLZ^^^^^ 

acheter  chfeis  le  dtfendflnr    ,     *'  ",   '^™'*""*^"  »  envoyfi  \ 

qu'bi  ne  se  trmrti  I  ""^^  ^®  contenant,  afin 

<li^»*»  Ln**  '"'''"''°"  "  •''""'^  P'"*  P"  »»a 

Ha  r^      ''J^?.^""*"  en  charge  de  cette  pharmacie 

t'a-       ^ 
i'en    ' 


iM0. 


^V;i»;^ 


Acid  No-  '  ""»^'*;«  «o««  le  nom  de  '  Calyerf  s  Carbd^c 
Aci«l  No.  5  ;  qu'il  est  trds  repandudana  le  commerce, 


-r- 
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rft  est  g6n6ralemeiit '  employ*^  conhne  dfeinfectant ;  quo 
le    d6fondeur  ne  •'est  ainsi   rendu    coupahle  d'auouno 
faute,  et  qu'il  ue  doit  rien  »u  demandeur ; 
"  Attondu  que  le  demandeur  a  r6pondu  au  deuiidme 

'pli^doyer  du  d6fendeur,  que  mfime  si  on  eut  demand6  de   . 
I'acide  ciirbolique,  le  dfifendfeur  n'a  pas  agi  avec  prfecau- 
tion  et  prudence  en  le  liyrant  par  rentremj^e  d'un  com- 
mis  non  licontiS ; 

"  Atteudu  que  le  demandeur  a  fait  entendre  au  sontieir~ 
de  sa  demande,  Margaret  Bedford,  femme^  marifee,  ftg6e 
de  24  ans,  qui  dans  la  circonstance  mentionn6e  dans  la 
d6clar.ation  du  demandeur,  est  allfee  chercher  cette  pr6pa- 
ration,  et  que  la  dito  Margiaret  Bedford  jure  positivement 
•qu'elle  a  demaiid6  de  I'huile  carbolique  et  non  de  Tacide 
carbolique ;       j  -  '  >       >fe 

"  Attendu  que  de  son  cfitfe  le  dfefendeur  a  fait  entendw 
tJrgdle'Paiement*,  &g6  de  28  ans,  commis  du  d^fendeur, 
qui  a  vendu  cette  pr6paratiori  au  demandeur  par  I'entre- 
mise  de  la  dite  Margaret  Bedford,  et  que  le  dit  Urg6le 
Faiement  jure  positivement  que  la  dite  Margaret  Bedford 
ne  lui  a  pas  demand^  de  I'huile  car*bolique,  mais  qu'elle  • 
lui  a  demands  de  I'acide  carbolique  qu'il  lui  a  livr6,  en 
lui  d6clarant  que  cet  acide  carbolique  6tait  un  poison,  et 
qu'il  lui  a  demand^  alors  si  elle  savait  comment  s'en  ser* 
vir,  lui  recommandant  d'fitre  prudente  dans  i'usage  de 
cette  prfeparation,  mais  que  la  dite  Margar,et  Bedford  n'a 
^as  voulu  entendre  les  recommandations  qu'il  lui  faisait^,, 
\dfcclarant  qu'elle  en  avait  iiatt  usage,  et  q^felle  savait 
jjomment  s'en  servirlque  malgr6  la.persistance  de  la  dite 
'MArgaret  Bedford,  i  dire  qu'elle  savait^  comment  faire 
n^;ige  de  cet  acide,  le  dit  TTrgele  Taiement  apposa  sur  la 
fiole  qU'avMt  apportfe  la  dite  Margaret  Bedford  pour  avoir 
cet  acide,  un  6criteau  contenant  le  mot  '  pbison '  et  sur 
lequel  6tait  une  t6te  de  mort  qu'il  coll«  sur  la  fiole,  cou- 
vrant  une  partie  d'une  prescription  qui  ^tait  d6ja  sur  la 

fiole;  . 

•    "  GonsidSrant  que  ces  deux  t6fiioins  out  h  peu  pres  le 

m6me  int4rfety  Wdito  Margftret  Bfidfgrd.  a  sontenir  qulelk:^ 


ji'a  pas  fait  d'enreur  dans  la  commiBsipn  qu'on  lui  avait 


'y 
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bun.?!;',"!!"?'  '"'"'?  '•"■* ''°  ™"«  -"""wdictio,.,  lo  iri- 


:< 


r. 
Monard. 


M  ,i  "'.'^?^*«»'»  «t  iSiaintlit  lee  dfifenses  du  dfifendenr 

The  plaintiff's  coun«l  /ubmitted  in  Revie;  :-        • 
m  a  H    \  T  ^  f ''"  W«»aceutical  Act.  48  Vict.  (Q )  ch  " 
acid,  one  ot  the  drugs  ra^nt  oned  in  schedule  fi  of  the  naid 
laoelled  w^th  the  nanwi  and  nature  of  the  druir     HVnrv 
-^iJ!      ^  m  the  present  case  (Oalrert's  mixture  No  ' 

asmnTh      *i^'  °^'^'°^  P™*  ^P  '^^  ^  <^'^r,less  manned  in!   . 
:?  q^t:::!^^:?^  "^  ^^^^^  *^  «^-  -^^^  the  contlill^* 


Johnson.  J ;  (in  Review):-!  :' 

The  plamti^  sues  fop  damage/iu  his  o^  name  aiid 
alsoon  behalf  of  his  minor  child  about  two  a^aCf 
years  of  age;  and  he  alleges  that  ^e  sent  a  messenger  to 
the  shop  of  the  defendant,  a  licentiate  of  pharmafy  to 
•get  flome  carhnlin  nil  ^v.  .i.   .i. pharmacy,  to 


.  —  — .^^uuBut.  H,  xiuouuaie  01  pnarmacv  in 
■get  «,m.^rlK,lin  nil,  wl.ioh  Iho  me^^g,^,  Jg^^^;,,'! 
batbythe&uU„d  aegKg,j„e  «f  the  dintot.  «tfag 


.:,.,'* 


% 
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, 
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tiirotigb  his  approntice,  got  oiiT\^lic  acid  iiuiteadt  and 
that  tliiH  aoid,  btung  appliud  to  the  child'M  throat  and 
bfeaiit,  oauHed  it  groat  suffering,  «b^  wull  m  distreM,  and 
oxpeuBO  to  the  parent.  .^.   •'''   ,.  ,  >y. 

The  defendant^M  plea,  shortly  stated,  is  that  the  meneii- 
l^r  asked  for  caifbolio  acid,  and  got  it  in  a  bottle  labelled 
poiHon.'  This  bpttle  is  produced,  and  is  labelled '  poison,' 
And  has  besides  a  death's  hdad  aitd  cross  bones  oiTthe  . 

bel  whioh  has  been  pasted  upon  an  old  label  previously 
used  on  the  same  bottle.  There  was  mdenco  also  to 
show  ihat  the  person  who  sold  the  contenflLpf  the  bottle 
tp  the' messenger  was  not  a  certified  clerk  mder  the  sta* 
tnte  I  but  merely  a  certified  appr(>ntice  whoVnder  seo' 
tiou  22  of  the  statute  had  no  right  to  dispense  the  things 
mentioned  in  schedule  A,  except  in  strict  accordance  with 
section  22,  i.  e.,  under  the  immediate  supervision  of  a  li- 
centiate.  But*  carbolic  acid  is  not  one  of  the  j^hings  men- 
tioned in  that  schedule ;  it  is  only  mentioned  in  sche- 
dule B,  along  with  epsom  salts,  cream  of  tartar,  castor  oil 
and  so  forth.  - 

It  was  insisted,  however,  at  the  hearing,  by  plaintiff's 
counsel,  not  only  that  a  certified  apprentice  had  no  right 
to  dispense  the^thingeT  mentioned  in  schedule  B(bat  that 
even  if  he  had  the  right,  yet  that  under  section.  21,  he 
failed  in  his  duty  in  not  labelling  th  9  bottle  with  "the 
name  of  the  substance"  it  contained,-j-the  word  "  poison  " 
being  only  generic,  and  not  meeting  the  requiiiement  of 
Section  24.  We  give  no  opinion  upon  that,  for  the  reason 
/that  this' action  is  not  to  recover  any  of  the  penalties  in 
ithe  Act ;  but  is  the  action  of  a  party  seeking  redress  in 
'  damages  because,  as  he  says,  he  asked  for  on^  thing  and, 
by  the  fault  of  the  druggist,  got  another.  There  is  no 
pretention  in  the  case,  whatever  may  have  been  the  thing 
asked  for,  that  injury  was  caused  by  the  defective  form 
or  description  on  thd  label.,  j  Therefoi^^he  plaintiff  is  li- 
mited by  what  he  alleges,  and  the  case  is  reduced  to  the 
question  of  evidence  as  to  what  it  was  that  was  asked 
for,  and  what  it  was  that  was  got.    As  to  the  latter  there 


can  be  no  doubt.    It  ii  admitted  in  the  delendant's  plea 
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/r.  il.  HutchittB,  for  plaintirt". 
/■  ^.  8t-Julien,  for  dofeudaui? 
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fehdant's  plea 


(In  Rkvikw.I  - 

...  /.  ^ 

'       :      Junes,  1889. 

CW««  LORANOER,  WlTRTELE,  DaVIDSON,  JJ. 

.  CHARLEBOIS  V.  BOTTRASSA. 

•   - 

-^^^Ptf'^ding-^rertinenci,  of  allegations 

the  pertinency  of  a  lUwIlous  aUe««tion  in  .  n'Jlr  '    .         ''^'*^'  ^"^ 
only  w..en  tl.e  .llegation  ia  S^^'a^STtJtVnr' 1"  M "'*"*'" 
and  w  thout  intention  »«  !nJ.,J^      .  ^T^         '  *""  P'obabie  canse, 
bent  on  the  pTytl^^"^^^^^^^ 
evident  of  tlTSutrofZTlLr'*'^";'"'^  '"  *''•  absence  of 

an  election,  alleged  aubomaTinrf  **.'^      "T  '"  ""  **'"«''  ^  •"•>"' 

>edefendan..rf:lrpr  rZi^^^^^^^^ 
i.  condemned  to  pay  $100  <lamC^  '*"'•  *"*  *" 

Inscription  from  a  judgment  of  the  Superior  Court 
MontreaMOoiME..  J.).  Deo.  29. 1 J88.  reported^"  M.^t 

Attendu  que  le  dfifoi^denr,  61eoteur  qualijB6  du  coWifi 
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do  Laprairie,  a  conteste  IVtlection  da  doinandear  comm<^ 
d6put6  do  oe  eomt6  k  l'AMii«mbl^  L^gi«lativo  du  Qa6buo, 
ut  |>ort6  ooiitre  In  domand«ur  dan*  ita  pAttCion  d*6lflotioii 
des  at;ciiiiation»  gravna  «t  proprea  A  iiuira  i\  «a  r^pntation 
et  A  Hon  (taracUro  <!omni«t  <utoy(^n  ot  hommn  pitbli<i  ;  no- 
tainiutiut  qu'il  a  a«H-.u86  ItMluinuuduur  d'uvoir  cx)inmiR  lo 
crime  du  aabornatiou  do  parjurt;  dnraut  la  dito  oloction, 
d'avoir  roinmiH  roti'onMO  du  Happoaition  du  pitrsonnea,  et 
d'avoir  viol6  lu  m'urot  dU  Moruiiu  uii  ouvraiit  Um  lM)itoa 
qui  (!ont<*uaiuiit  Ion  bullutiiiH  do  vntatioii  ; 

"  AUoudu  (iu(4  lit  |)^titioii  d'dleetion  a  ^t6  dMtout^ 
iauto  du  prt^uvu,  nt  (|n<t  le  domaudeur  poantuit  maiiito- 
iiant  le  d<)fendour  on  domtiiagofi,  on  raiiton  duH  acuuHatioun 
ui-d<>H8Uii,  qu'il  alUguo  avoir  (sid  port6oH  par  malitw  Hanit 
caOBo  probablo  ; 

"  Attundtt  quo  lo  d6ftfnduar  plaido  qu'il  a  ro9U,  do  por- 
■onuea  dignoH  de  foi,  lea  informations  aar  losquoUeB  il  a 
port4  lea  accusationa  en  quoHtion ;  qu'il  a  commuuiqufi 
ces  reuBuigneniontB  A  sei  prooureuri  ad  litem,  lenr  laissant 
le  8oin  d'ou  duduire  lea  conH^quom^M  l6galo8  qui  pou- 
vaiont  un  r^sulter  quant  &  la  validity  de  I'dlection ;  quo 
ces  renseignem'entB  out  6t6  dounia  de  bonne  foi  et  aanui 
malice ;  qu'ils  porteat  anr  des  faitH  pertinents  h  la  peti- 
tion d*61ection,  et  qn*en  couHdqueuce  il  n'y  a  pas  Neu  k 
Taction  en  dommages ;  qu'au  reste  le  demandeur  n'a 
prouv6  attcuns  dommagos ;  que  ces  allegations  sent  com- 
munes d'usage  mfimes  dans  toutes  los  contestations  d'e* 
lection,  et  que  personne  n'en  a  jamais  pris  ombrage  ;   

"  Gonsiderant  que  la  pertinence  d'un#  allegation  libel- 
leuse,  an  cours  d'nne  pidce  de  procedure,  n'est  uiie  ex- 
cuse que  lorsqu'elle  a  ete  faite  de  bonne  foi,  avec  cause 
probable  et  sans  intention  do  nuire ;  qu'il  appartient  4 
celui  qui  I'a  fait,  d'en  prouver  la  v6rite,  ou  du  moins  sa 
bonne  foi,  et  cause  ptobable  ;  que  la  malice  s'inf^re  de  la 
nature  comme  de  la  faussete  de  Ji'all6gation,  et  que  s'il  y 
a  absence  totale  de  preuve  de  I'accusation  ou  de  cause 
probable,  la  partie  qui  I'arprofere©  est  presumee  avoir  agi 
arec  malice ;  ^^  /  :_■ 

**  Uoiuid6Tant  que  le  ddlendeitf  n'a  pas  meme  essaye  ae 


•'»>■* 


X 


■  •?-.^.l 

*"^l 


4j| 


'    •— •omiw  inun. 
prouv«rl,«,om,d«  l»f»ru,.tloi.  „,i|  dit  „oi,  «.3 

^  •*  Oon«id6«i.t  qu«  lod«ina„deur  «aMI  .dvi  I'avlaili,^ 
IM>  -ouatrain,  au,  coril^««T  1  ^  ^  """  ?"""*'  ^^^ 
it^  leu  IH»K  iMacUtude  <^  la  vMU.  do  ho-  aoou^ 

^qaile.teuconB6qu«nce  pr6.«m6  1  avoir  fait  IvTma: 

A;'XJoii«id6rant  qu'H  eat  (,tabli  eu  prouve  qno  Irf  d««»». 

deur  en  .  m  viv.ment  affect.  danH  sa  .JZmkZ 

«B  accnsations  en  queation  ont  6t6  de  nature  A  ntti«  Aaa 

r6patat,on  et  A  aon  cara«t*re  d'ho^nme  public  ■  ** 

Oonaidfirant  que  le  demandeur  est  d6c6d6  an  ooni* 

"  Con.id«r.i,J|Lril  y  .  errear  dan.  le  jogemont  de  I. 
Con,  en  P«mi«ir.t«,ce  da  29  dScembre  d^Z,888, 
Om«  el  annnlo  le  dit  jugement,  et  proSC  4  renl 
dre  celu.  que  1,  dile  Cour  .ar.it  du  rendre  • 
^  Oond™.  le  dtfendenr  4  p.yer  4  1,  demmderea, 
par  reprue  d'in.t«.ce  1.  somme  de  «:00;  .yecTtirtTdt 
c  Jo«r.  et  le,  d«pen.  de  IWtion  tefl.  in'Ltoi^  t.^ 

•Judgment  reversed 
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?f  8d  d6ccmbre  1889. 


Corowi  Paonuelo,  J. 


.p'^ 


JOHN  STEPHEN,  failli,  &  FAIR,  syndic,  &  SEATH, 
T^clamant,  jfc  fiAGAR,  coritestint.  * 


Frescriptionrj-ItUenuptwn  par  la  faillite—Arli.  2224,  2282 
a  v.— ActedefaillUe  1S6L 

Jvak  :-Qae  la  foillite  da  d^bitenr  en  Juillet  1865,  accompagn^e d'un  bilah 
oil  la  cr^noe  est  port^e  par  le  failli,  maia  avec  le  nom  dlan  cr^aobiero 
anlre  que  le  crtencier  veritable,  saspend  la  preacrfptfon  darant  toiia 
les  proc6d^  eo  liquidation  forcte,  etque  le  cr6ancier  veritable,  on 
son  cessionnaire,  pent  en  1885,  vingt  ans  plus  tard,  et  vingt^eux  ans 
apr^  I'existence  de  la  dette  prescriplible  par  cinq  ans  o6mme  dette 
commerciale,  mais  avantla  liquidation  finije  de  la  faillit^,  produire 
valablement  une  r^lamation  qui  lui  permette  d'etre 'oolloqud  avec 
lea  autres  crtoniners.  .  .        '  f 

PagnueiiO,  J. :— 
•  Le  failli  Stephen  a  fait  cession  de  biens  le  22  juillet 
1865.  Le  80  ayril  18*72,  il  obtint  sa  d6charge  de  la  Cour; 
sans  le  contours  de  ses  cr6airciers,  parce  ^n'il  s'^tait  ^oule 
plus  d'nn  an  depais  sa  cession.  Une  oppltsition  avait  6t6 
faite  k  cette  d^charge,  mais  abandonnSe,     • 

Le  ler  avril  1879,  la  majority  des  creanciers  accepte  la- 
proposition  dn  failli,  de  lui  retroc6der  ses  l&iens  sur  le 
paiement  de  dix  centins  dans  la  piastre. 

Le  17  avril  1879,  la  Cour  Supdrieure  ordonna  au  syndic 
de  r^troc^dbr  les  biens  au  failli  conformement  k  cette  re- 
solution des  cr^anciei^.  Charles  Hagar,  I'un  des  crean- 
ciers^ contesta  ce^  resolution  ainsi  que  le  jugement  en 
*^  dernier  lieu  mentionne,  et  en  demanda  Tannulation  pour» 
frau<ie.  Sa  requdte  est  dat^e  du  29  mai  1888,  et  par  uu 
jngemelit  du  20  decembre  1884,  la  Cour  Snperieure  annula 
)e  dit  acte  dc  retrocession  et  le  jugement  qui  I'autorisait. 

Plus  tard,  des  Mens  6tant  stirvenus  au  failli  par  suc- 
cession,, ainsi  qu6^e8  parties  Tout  declare  h  I'audience, 
Robert  Seath,  I'un  des  crSanciers  de  John  Stephen,  qui. 
avait  dejjk  prodiiif  une  reclamation  et'^etd  cQlloque  par  le 
BYPdic,  prodiiisit  nne  nouvelle  reclamation  le  20  rtctohre 
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1886,Wl,^tielle  il  seprttend  crfiander  du  failli  pouf  la 
somme  de  $8,645.68,  savoir,  #8.984.90,  montant  dfrnai! 

?.i^  T^Z'if  ^'  '*  ^^^''  P*'  ^'*"k  Stephen  au 

^it  F^nk  Stephen,  par  un  acte  pa886  le  2IS  1B81,  de- 
™t  Kittson  notaire,  dont  une  copie  est  annex6e  k  la  r6. 

^tE^  Z'    •^"^''  ^W^'  "^"*^*«  ''^"^  i^clamationet 
amgue  plusieurs  moytfs  dans  le  mdme  document,  a  pen 
'pj«^*ins  I'ordre  suivant :  /. 

%  f  "  Pf6tcnd^u'i  la  date  du  transport  Frank  Stephen 

^V^^^^^^"^^'^"^  ^^'  associ&de  la  maison' 
Wm.  McBain  &  Cb.,  insolvable,  et  qu'il  n'avait  pas  droit 
de^  transporter  ses  biens  dont  son  syndic  6tait  saisi  par  la 

Des  ^admissions  subslSquentes  ont  fait  raison  de  cette 
,  pretention  car,  le  dit  Fr^nk  Stephen  avait  obtenu  sad6- 
charge,  et  le  syndic  lui  avait  r6trocM6  ses  biens  person- 
nels,  qui  comprennent  la  r6olamation  actu^lle 

2o.  Le  dit  Frank  Stephen  avait  d6ja  fait  une  r6clama- 

'     d  Wre  ^^  ''''^  '''"'"'^  ^*  ^^^•^^'  ^*  '''^''  P08s6dait  pas 

II  est  vrai  qu'il  avait  produit  une  reclamation  en  son 
nom  personnel  pour  $^50.00 ;  mais  il  ne  s'en  suit  pas 

^  :^qu  il  n  eut  pas  d'autre  cr6arice  contre  le  failli,  ni  qu'il  soit 
.  priv6  du  droit  d6  la  faire  yaloir.  »  . 

*    3o.  La  cr6ance  transport6e  par  Frank  Stephen  n'exist« 
pas,  n'a  jamais  dt6  prouv6e  devant  le  syndic,  et  les  de- 
tails n  ed  sont  pas  donnes  dans  sa  reclamation.  La  preuve 
constatera  si  la  cr6ance  existe.    Quant  k  I'absence  des  d6- 
tailp,  le  contestant  ne  s'en  est  pas  prevalu  d'une  mani^re 
regwliere,  et  il  s'est  coutent6  d'explications  donnfees  dans 
nn  document  appele  "  Admissions  par  le  r^ctamantr  pro- 
duit  le  lOnovembre  1885.  '  Ce  document  constate  que  la 
cr6anc»de  Stephen  est  pour  marchandises  consignees  ori- 
gmairei^ent  par  Robert  Seath  4  Frank  Stephen  le  6  no- 

Vyembre'1868>et  consignees  quelque  temps  apres  oar  !« 

nit  Wrawlr  WtgRKA»l~^v.  f-:iij  "  ■  *  = 
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4o.  Gette  cr6ance  6tait  prescrite  lorsqu'elle  a  6t6  trans- 
poTt6e  ;  c'ost  Tune  des  questions  k  decider  en  cette  cause. 

6o.  Frank  Stephen  n'a  jamais  6t6  le  cr6ancier  de  ladette 
actuellement  rdclam^e,  et  cette  dette  si  elle  existe  a  tou- 
jou^s  appartenue  A  Robert  Seath  qui,  poiptt'^es  raisons 
particulieres,  a  cru  Hitile  de  se  faire  fajirejcp  transport  en 
question.  --^    '      /  >'         ,J; 

Gette  pretention  parait  assez  conform«r-^  Tid^d  que  le 
failli  avait  de  la^  r6olamation  actuclle,  puisque  daibs  son 
bilan  il  a  port6  Bobert  Seath  comme  creancier  de  cette 
m6me  somme  de  |3,384.90.  Frank  Stephen  n'a  jamais 
prodnit  de  r^lamation  pour  cette  cr6ancQ,  ui  Robert  Seath 
non  plus,  avant  le  19  octobre  1885,  savoir  celle  ^as6e  suK 
le  transport  par  FrankStephen  en  favour  deSeath.  II  suit 
de  la  que  le  failli  sp  reconnaissait  le  d^biteur  dujnontant 
reclame,  mais  qu'il  croy  ait  "devoir  a  Robert  Seath.  Ge 
dernier  pr6tendAit  avoir  vendu  k  Frank  Stephen  et  le 
tenir  responsable  du  prix  des  marchs^dises,  et  que  Frank 
Stephen  aurait  luf-mftme  vendu  a  John  Stephen. 

G'6tajt  durant  la  guerre  amdricaine  de  secession.  John 
Stephen  achetait  ces  marchandises  pour  cQurir  le  risque 
d'^ntrer  da^,  jin  p6rt  du  ^ud,  alors  bloqud  par  la  flotte 
am§ricaine.^^P^u  importe  au  fond  que  le  failli  fat  le  d^ 
biteur  direct  de  Seath,  on  qu'il  fut  le  d6bitd>ur  direct  de 
Frank  Stephen,  du  moment  que  ce  dernier  a  transports 
sa  crdahoe  a  Seath ;  le  point  important,  c'est  de  savoir  si 
la  cr6ance  est  due  actuellement  par  le  failli- a\i  rdclam^nt 
en  I'uhe  ou  I'autre  qualit6.  '       ♦        > 

Les  questions  soulevi^es  lors  de  rargnment  spnt  les  sni-  • 
vantes: 

lo.  Le  transport  devait-il  6tre  signifiS  au  ^^bitei^);.? 
'   II  me  suflira  de  dire  qu'une  copie  authentique  dn  trans- 
port a  6t6  d6pos6e  avec  la  reclamation  entre  les  m&ifls  du 
syndic,  successeur  et  reprSsentant  du  d6biteur  failli ;  cela 
suffit. 

'  2o.  La  cr§ance  6tait-elle  prescrite  lorsque  la  reclama- 
tion aete  faite  le  20  octobre  1885,  vingt-deux  ans  apres* 
que  la  dette  eut  et6  contractfee  ? 


8o.  La  dette  existe^-elle  rdellement  ? 
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lent  sont  les  sni- . 


.   Je  Tais  examiner  ces  deni  dernidres  questions. 
rll.H  ««f  ^^t*^^*  invoque  la  prescription  contre  la  rfi- 
clamation  de  Seath  en  disant,  que  la  cr6anc#  aurait  6t6 
Ztf  ;*f  ''''•  ''  qu'elle  6tait  pr^scrite  par  cinq  ans. 
comme  dette  commerciale,  la  rficlamation  n'ayant  H6 

que  la  faill,ten'interrom|,t  pas  la  prescription. 

cW  «r l!  r.  Pj,"d°y«'  J>o«'  deux  raisons  ;  la  premi^iB 

;''^UTe<minBiBBa.nc&^del,icr^^noe  pour  interrompre  la 
.       Pr„«J"P^!°^  I|«t  Mre  formelle  on  implicite.    El  le  pent 
^^  rfisulter  de  sa  f  econ^aissance  an  passif  de  la  faillite  et 
de  son  xnscnption  an  bilan  d6pos§  pw  le  faillj '!       ' 
•^  l^J^J^'"^^'  ^^''^Ptio^  Nos.  616  et  618.  MUrcadS  sur  art 

fc    2  §  216  iVb.  2  ;>p.  864  e<  866. 

%;<2o.  La  faillite  emp^che-t-elle  les  p<^r8uites,  et  lescf*' 

an(^s  du  failli  peuvent-ils  invoquer  I'art.  2282  C.  0  et 

dire  que  la  prescription  a  6t6  suspenduedurant  tons  Jes 

"^^Z^  '^"'*^'  ^T^"'^^«  -  pouvaient  agir 

O'estipe  question  trescontroversfie.  II  est  certain  que 
la  prescription  ne  court  point  contre  ceux  qui  ne  peuvent 
agir.  et  ^e  sous  nos  lois  de  faillite.  Taction  du  cr6ancier 
contre  le|ailli6tait  inutile  aprds  la  cession  de  bie  ^ 
frais  fiufeung^uvaient  6tre  colloques  sur  la  m^ 
bi^s.  Ilsuflpit  pour  dre  colloquy  defaire  une 
mation  ou  d'6tre  port6  sur  le  bilan. 
^  Qutiqu'^  en  soit  tons  les  auteurs  sont  unanimes  ^  dire 
que  la  reclamatioiFfaite  par  le  cr6ancier,  ou  la  reconnds- 
feance  de  Fa  crSance  faite  au  >ilan,  suffit  pour  interrok- 
pre  la  pre^riptio^,  No«  pouvons  ajouter  que  Tensem.' 
ble  des  depositions  de  ract0  de  faillite  de  1864  est 
iavorable  itn  crfeancier  et  pardt  lui  pennettrb  de  produire 
sa  reclamation  en  tout  temps  a«nt  la  dScharge  du  faiUL 
etavant  la  diat--^-^-"  ^    -     '  •  ^ 


■^-"4-~ 


>/ 


1889. 

Its'*"/ 
SmKi 


■K 


\  V 


.-<!■ 


\*i 


\m.    , 

8t«ph«D, 
HacM.    ' 


> 


^0 


MONTH^L  LAW  RSFOBTS. 


% 


de  la'ceNsion  de  biens,  soront  colloqnfies  tnt  668  bi'ens.  ' 
La  section  9  §  8.  La  dC'chargo  libdre  de.to,ate8  Iqs  dettes 
existantes  lore  de  la  fkillite.  qui  sont  mentionndea  dahs 
r^tat  on  bilan  fou|tit  par  rinsolvabld*  lors  de  la^faillite, 
on  dans  nne  liste  sapplSmentaive  fonrnie  atant  sa  d:6- 
charffe,  et  k  temps  pour  permettre  aux  creai^iers'  qui 
y  sbnt  mentionn^s  d'obtenir  les  mdmes  diyii^S^^®'^  ^^^ 
lea  auires  cr^anciers,  ou  qui  8oat>  cbnstatdeb  par  une  t6- 
^  cliunation  produite  snbsSquemmenj;  chez  le  syndic.  ~ 

Par  la.  sect.  2  §  1,  le  bilan  mentionne  le  nom  du  crSan- 

cier  et  le  AontaM,^ ;  lorsque  le  portenr  d'un'  effet  ii(§go- 

'  ciable  est  inconnu,  il  suffit  au  failli  de  mentionner  le  fait 

^dans  son  bilap,  ou  sa  liste  sqppl6ment^re ;  et  le  failti-est 

aloft  lib^  de  cette  cr6ance,  sectyS^^S.    x^        / 

l^  a  6t6  jug6  dans  plusienrs  circonstan^e^Nyil  suffit. 

d'indiquer  la  dette  et  sa  nature  pour  la  faire  toxbber  sous 

le  coup  de  la  d6charge,  et  que  Tomission  du  nom  dn  cr£- 

pancier  n'est  pas  importante,  lorsque  le  cr^ancier  a  etl  con- 

naissance  de  la  faiilite.  ,    >^     */.. 

Qqrke's  Ins.  Act,  1S*15,  sect.  etp.  IM.  '* 

Par  la  section  2  $  22,^le  syildic  est  saisi  de  tons  les  bien|^.- 
du  failli  qu'il  po8s§dait  l6rs  de  sa  cession,  ou  qu'il  a  ae-^ 
quis  jusqu'au  moment  de  sa  d^chargd. ,  -    «     * 

II  T§8ulte  de  ces  difflgrentes  dispositions  de  la  loi  de 
faiilite  de  1864,  que  le  /ailli  pent  corriger  sa  liste  de  ^6- 
anciers  tant  que  les  biens  lie  sont  point  distribu^s  finale- 
ment,  ti  que  le  cr^ancier  pent  aussi  produire  sa  cr^ance 
jusqu'au  dernier  ijaom^nt  sans  qu'on  puisse  inroquercon- 
tre  lui  aucune  prescription  resultant  des  d^lids  apport^s 
a  la  liquidation.  .  ^ 

Pour  ces  deux  motifs,  sa  voir :  k  cause  de  la  recbnnids- 
sance  dq  la  dette  par  le  failli  dans  son  premier  bilan,  et  k  ' 
cause  de  la  f^fsnlt^  laissde  au  cr^ancier  de.  produire  sa 
cr^ance  tant  que  les  biens  ne  sont  pad  finalement  distri^  > 
Dq6s,  je  considdre  que  la  r^clamatiop  de  Seath  n'est  pas 
prescrite  et  qu'il  6tait  recevable  k  la  produire  jnsqu^au 
npoment  deki  liquidation  finale  des  biens  du  faillii 

8o.  La  dftmiAra  gneHfT'T"  ^^^^^1*^  ^^''♦r  ^He  de  savoii^ 


si  la  cr^ance  est  due  ou  non  ? 
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IS  stiir  tes  bi<»iis»'' 
tomteslqs  Ailim 
nentiDnndes  ^hs 
>T8  de  la^faillite, 
lie  ay  ant  sa  d^- 
L  crdai^ien'  qui 
i  diyicl^des  qne 
itdeib.  par  nne  t6- 
;  le  syndic.  : — ^-^ 
le  nom  da  crdan- 
'  d'nn'  efFet  h&go- 
lentionner  le  fait 
re ;  et  le  failti-est 


de  la  recbnnfiis 
-emier  bilan,  et  h 
r  de.  prodniie  sa 
inalement  distri^ 
Seath  n'est  pas 
■odnire  jnsqiv'aa 
8  da  faillii 
t  <?&lk  4^  WffW^ 


ancessMirii  saffit, 
faire  toibber  sons 
1  da  nom  da  cr6- 
'^ancier  a  etl  con- 


i  de  tons  les  bien|^«;  ^ 
»n,  oa  qa'il  a  ac-^ 

ons  de  la  loi  de 
ir  sa  liste  de  ^6- 
distriba^s  finale- 
daire  sa  cr^ance 
sse  inroqaercon- 
s  d^lais  apport^s 


t'i 


'  '        0— SITPKRIOR  OODR^.      '      ,•     ^      '   40, 

Le  rficlamant  parait  avoir  oabU6  qao  la  preave  Ihi  in 
cyUt,  da  moment  qae  sa  reclamation  6taif ^tes^    U 
,     n  a  pa9  cherch6  &  pn>uv^er  I'existenco  de  la  crS  et^i^^ 

t^it  d'rfn  accdent.  je  me  serais  va  p,at4tre  oblL  dt 

s^f  bill  e^J'^r^T"""'  ^'  ^^  ^^**«  P**'  »«  f«"i  dans 
-  Z^  •*     ^*  ^^^I^'t^on  ;  2o   Le  senient  da  r6clamant 
prodaitavecfe  rfeclamation,  qai  ne  vaat  onVn  I'l 
de  contestation  ;  3o.  Le  passage  salvant  dfu  d  1^1' 

'  AK?".i'?'^"''"°"^^^*  ^^^^«^"^«on8aivant^^^^^^^ 

"Stent  ^  '"'iT''  ^**^^  ^^"^^^^  *^«  goodit  Frandl 
Steph^.  who  agreed  to  go  to  Nassan.    When  the  t^e 

^  ^*^of  my  father  he  handed  over  to  John  Stephen  the 

Il%tmettre  ensemble  les  faits  saivants  po'rlablir  ' 
Ia.preave.de  I'eristence  de  la  dette  en  fave^r  de  John    * 
^ephen.    Le  failli  admet  I'existence  de  la  dettT  mai^e^ 
aonnant  le  nom  de  Robert  Seath  comme  tn;^!^ 

dette  existe  et  n'est  pas  prescrite.  ^elle  estf^ae  4  S^^th  di* 
rectement,  la  version  defiobertSe;th  qai ^IvX^t^i 

enfin  David  Seath  proavela  valeardes  marchandises  con 
8ign6es  par  Robert  Seath  i^ank  Stephen,  et  Z  ces    ' 
^^^.chWidisesont.t^. 

^T  T       P^^°"P*'«»'  q«e  I'enqaete^  port6  sar  la 

flt^"  ?r"5I*"^^"P*^«^  «*K^^Seathon? 
.   f«t  fMlKe.  s'lls  ont  olJto«  ane  a^cham^^ 

?ii    .. V'l*^^'*'*^'^  ^^«  ^  ""'^^"^  exi8S5^11emeJ&  ^ 
qa  elle  dtait  doe  A  FrahkStephen,  qai  a  pd  1$'  tranjLfeT 


riL,Seatlv  q^=4 
et  qai  a  fait  ane  rficlwaatioi  valable" 
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'    ^f^'  Pen  import^  d 

|i  iSSfiSSt*.    que  Robert  Seat 
naire  de  Frlh' 
dises  k  John 
dii»ct  dajJobn 


tonteetation 

'*''--x  de8  J 
anx  p 


crtuioiera  de  ^ohn  Stephen, 

.ende  comme  ceiulion* 

;\[endn  des  marchan- 

iimcieT  personnel  et 

nifel  tttinr^handiBeB  ;^ 

th  cc^ocaiion  d'tine 

oe^i^  la  cr^anoe  ne 

[one  renvoy6e  avec 

etes,  mais  elle  est 

ranee  dont.pas  nn 


mojt 

_  iCid|tr,M^i^ip|^dii  le  redlamant  et  le  contestant 
sur  le  mdrite  W  ia  contestatioli  par  Oharles  Hagar  de  la 
r^claination  ||i>daite  le  20  octobf^  1885,  par  Robert  Seath 
'centre  les  B|ia:s  da  4it  John  Ste^Son,  examine  la  proc6- 
dure,  piecjes  M  adinissions,  ei  la  prenye  produites,  et  d^- 
Iib6r6,|  '•'«vj^;.  ■/;:■-•  ■:::v' '':-^' ;■  ■■.-:::':.■,  v  ^■ 
, "  GoiisiirUii^'qne  le  dit  r6olamant  tt,  le  20  octobre 
1885,  ]^o<itiiC|^s^  le  syndic  en^  cette  affaire,  une  reclama- 
tion poiir|ame^|Hne  de  |8,884.90,  montant  de  marchan- 
dises  c6nsigitd^|^4ivrSe%par  Frank  alias  Francis  Stephen 
an^aiUil  Jdhn  ^^lif  plien^  avant  sa  faillite  arriv^e  le  22  juil- 
let  186|5,  <Bt  jj^l^pGS  pour  primes  d'assntanoe  des  dites 
maifchflincHses,  ilesquelles  sommes  le  dit  Frank  Stephen  a 
traitsp^rt^s  po^r  raleur  re^ne  an  dit  r^clamaht  par  acte 
date  da  24  msir4 1881,  devant  Kittson,  notaire,  et  prodait 
ch^z  \e  syndic  ^nNqette  caase  avec  la  dite  reclamation  -  y*;^  ^ 
'  **  Gbasiderfu^  qae  le  dit  transport  est  r6galier  et  fait 
par  anfe,  persoimjet/capable  dc  transporter  a  ane  personne 
capable  d'acq9Jptfr>  va  qae  le  dit  Frank  Stephen  avaitob- 
tena  de.  ses  ereahciers  et  de  la  Goar,  soas  I'abte  de  fail- 
lite  de  1864,  ane  decharge  de  ses  dettes  et  ane  ngtroces- 
sidn  de  ses  l>ieiis  personi^els,  lesqnels  comprenuenit  1^ 
dit«e  rdciamatl^et  que  le  idit  Robert  Seath  avaitJ^dM^tf 
^rt  nne^d^charge  de  ses  cr^a^DuCe^s  sons 


aVant 
rJMite 


la  dite  reclamation  qni  remonte  a 


~     -^ .    .__ . » — . — ■..■--._■ 

saiva&f  les  admissimis  des  parties,  n'S* 


wm 


}ohn  Stephen, 
M>mme  cesnion- 
1  des  marchan- 
9T  personnel  et 
litinr^ltandiBeii 
^location  d'tine 
^  la  cr6anoe  ne 
tenvoy6e  aveo 
mais  elle  est 
Q  dont.pas  nn 


it  le  contestant 
les  Hagar  de  la 
tr  Robert  Seath 
min6  la  proc6- 
rodoites,  et  d^- 

le  20  octobre 
9,  une  r^clama- 
it  de  marchan- 
rrancis  Stephen 
rivSe  le  22  juil- 
mce  des  dites 
rank  Stephen  a 
Bimaht  par  acte 
lire,  et  produit 
eclamation ;  ^4 
r^gtilier  et  fait 
i  une  personne 
sphen-avait  ob- 
i  I'aOte  de  fail- 
t  une  nStroces- 
>mpreni 
h  avait 
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m 

Tc!Z  f;--**^  l^^qu'elle  a  6t6  prodnite  chez  le  syndic 
en  cette  affaire,  et  que  la  prescription  centre  la  di4e  cr6. 
ance  a  616  suspendue  pendai.t  lo«  procW6«  en  UaJd^^n 
^^m!'^  d^biteur  JohnLphen.  cS^nct  le 
-  fn«   lA  ,.  •  P*""  «n«  cession  de  biens  faite  par  lui  ce 

tTalrnar^^  '"'''^'^  '^  reconnaisl"an^ 

cr6ancier  ZTi^  '  ^"^^  *^"  ^'^'^'  «'  q««  d'ailleurs  I^ 
cr6ancier  pent  pl^uire  une  rfeclamation,  et  le^ailli  oe^t 

ciers,  en  tout  temps  avanti  le  dividendtf  final  et  auo^h. 
cr6anc,ers  sont  alors  colloqufe,  et  que  10/0^^^^^^^^        ' 
pori^  sont  atteintes  parlJd^cha^e  du  l^""'  "'*" 
Considfirant  que  la  dite  reclamation  est  piiuv6e  ina-^ 

tant  par  le  bilan  du  failli  qu^ar  la- deposition  dTfLnH 
et  ce lie  de  David  Seath,  mais  qu'elle  nW  Z  iVn^t 

S  tu^'ir    ''*'*^"r'"'  *^  «°"^«  ^«  I260.6i.  sans 
frais.  et  la  renvoie  pour  le  surplus,  avec  d6pens.  ^straits. 

Rob&i  S.  Weir,  av^at  du  rficlamant. 
Barnard  4.  Barnard,  avocats  du  contestant  • 
(P.  B.  M.)  ** 
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Cbrow  Ta«ohkreau,  WtiBTELB,  Davidson,  JJ. 

^THE  TRI^TEES  OF  THE  MONTRfeAL  TURNPIKE 
ROADS  V.  THE  MONTl^AL  STREET  RAILWAY  CO. 

Contract-^SigfU  of  passage— Interruption — Wdivef.    ~~~ 

Hblu:— That  where  roxl  truHtee*  mmmuted  for  an  annu&l  payment  Die 

M     ton«  payable  by  a  aireet  Vullway  cxMnpany  for  travelling  on  a  certain 

r      road,  and  the  company  aKrc>ed  that  the  trnalees,  or  the  municipali- 

'  tiea  within  whose  |inuta  therroad  was  Bituated,  Hhould  hayetjie  riglit 

to  talce  up  the  road  for  i«rtaiu  purpoi<eR,  witiu>nt  the  I'Ompany  Iwlnii^ 

entitled  to  any  compenaation  or  daiiiat^  therefor,  thajt  the'i-ompany 

'*      wa8  oatopped  notonly  from  claiminK  damagea,  but  also  aify  diminn- 

tion  of  the  annual  commutation  paynfent  for  low  of  uae.  , 

The   t>laintin8,  by  notarial  agreement,  granted  to  the 

defendants  thfi  light  to  run  their  cars  or  sleighs  on  the 

St.  Liwreoce 'Turnpike  road,  under. the  control  of  the  said 

"trustees,  Q|>on  .which  the  defendants  hadi  constructed  and 

jaid  a  railway  track.   >  .  ,.      _^\    ■\J\  .  ;, 

The  deed  contained  the  following  elatises  : — *'  The  said 

trustees,  or  the  munit;ipalitie«r'within  whose  limits  the 

*'  said  part  of  road  is  situated, "^all  have  the  right  to  take 

"  tip  the  ioad  jtlS^^'rsed  by  the  rails,  either  ^i'or  th»?  pur- 

i "  potjfe  of  'altering  Ihd^ades  thereof^  constructing  or  Ire- 

*' pa^Hng  drainst  or  for  laying  down  or  rehiring  water 

or  gajTpipes,  ar  for  all  other  purposes  within  the*  pro- 

r or  privileges  of  the  said  trustees,  or  of  the, said 

V  mumcipalities,  without  the  said  company  beingentjti* 

to'any  compensation  or  damages  therefor..  •« 

"  lii  lieu  of  tolls,  tnd  for  "the  use  of*  the  said  ro 

granted  as  aforesaid,  the  said  compan^f  shall  pay  to  the 

4' said  trustees  annually  thfe  sum  ot'|900;'  ,  ' 

I  The  plaintiffs  sued  for  |460,  being  for  tlte  half-yearly 

jUtalment  due  l^j^  May,  1887. '    - ;     ^  li'        '  -  C 

/The  defendantfiipltiS^ded  that  they  had  been  depr 
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lie  use  of  all  but  a  "small  portion  of  the  rot^d 
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V1D80N,  J  J. 

LL  TURNPIKE 
RAIWAY  CO. 

ion —  Waiver.    ~ — 

annual  payment  ^lo 
■avelling  on  a  certain 
8,  or  the  municipalN 
iliould  have  tiie  riglit 
It  the  I'ompany  Iwing) 
br,  th«|t  tho^i-ompany 
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wof  uao.  , 

■    ■  ■!. 
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»T  sleighs  on  the 
ontrol  of  the  said . 
^  constructed  and 

;i    .    ■-       ..' 

ises  : — *'  The  said 
whose  limits  tht; 

the  right  to  takD 
her^i'or  the  pur- 
instructing  or  re- 
'  "Me firing  water 

n^ithin  tlie'pro- 
js,  or  of  the,  said 
uiy  beingent|ti^i 
jlbr,  ■ 
»f 'jthe  said  ro 

f  shall  pay  to  the 

»  '»  .       ,      ■ 
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'  of  th, ™,., ,«J„,.«,  ;X Itltr ?h r;: o'fT""'3 

m  proportion  to  the  dopriv.tion  ol  ih,,.  i         '^ 

>    mont.  and  o(K«d«l.)o  """  '."?  "J°^ 

orlLTrt.d°b°!/n°''':''''''''''' '''■"''''' d«'™d«U' n„,, 

i.wnn^r.t.^ni'rrn:!.^^ ""  ^"'"*-'»« 

May  9,  1888.1 

i.  O.  Hiarirf,  for  plaintiffs  :-^ 

,in  any  evQnt,  by  the  clause  in  the  deed  the  A^I'Ja     J' 
have  expressly  waived  Iheirrio-hf  *.  T^'         ^^^^^^^ants 

.in  the  amount  stijl^a     iT^l^^^^^^^ 
t^Qven  any  such  iLm? '*kf  ' «'ompenftition  " 

<iiun^^f^^  for  so-called  . 

ff  f^tf.  (gm.  for  the  defendants  :~.^. 

Th^  agreement  constituted  a  lease,  wMfv  the  ttlain       ' 
tiffs  graced  to  the  defendants  the  u;e  aSjom^n; 
the  road  during  a  fixed  nerinrl^v.Vo      i  .  "^  ""joyment  of     . 

No's  1T2  ;ha°^?!^I^r^ -'^"^^^^^^  i^ition.  vol.  iv 

ationofathmlleased  for  anv  ..n»oi^„.„u,_  _ .  .   ,     ^. 


I, 

*  i 


^  ■ 


64rPotli,er.  Loua^e,  Nos.  140,  141,  utSTlLnt 
..the  leaee  expreMly  wave,  hfa  rf^,  .„  ,;',  ?  ?  "*"" 
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i«B.       tiou  and  damages  "  mu«t  b«  takeniirsynoiiymoM  tcrtni. 
M»«-  and  th«  clause  should  he  read  as  meaiiiug  that  the  com- 
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pauy  ag^J^d  not  to  claim  indemnity  lor  any  loaa  th«y 
might TSrer  by  roadoii  of  the  rind  being  talwn  up  ;  but 
the  interWtation  oa^uot  be  extefided  to  operate  a  waiver 
on  ik&J^Tt  oi  the  comt»ny  of  their  legaLxight  t«  have  a 
nution  of  rental  such  as  they  olaib  hore.     Rent  w 
libS^ut^iH^  the  usfe  of. the  thing  lea«e«U.e  given,    w^^ 
The  judgment  of  tho  Superior  Court,  Hontreal,  June 
28,  18»8,  (Tait,  J.)  was  as  folJpwi«<ip       C         ^       , 
Tho'Oourt,  etc.M..  \ 

Considering  that  the  plaintifTs  olaifrtrom  the  delen- 
«mt».  the  sum  of  *4r>0,  a«  being  due  them  under  the 
temiiB  of  a  certain  agreement  between  wid  parties,  dated 
June  18,  1872.  by  which  the  said  ^ippany  defendants 
were  granted  the  right  to  oonlinuo  to  r""-^;*;'"  ^^^  °; 
sleighs  on  that  part  of  thoturnpiko  road  calh'd  the  81 
Uwrcnce  turnpikr^STTS^it^,  from  the  north-west 

limits  of  the  Ci#f  Montreal  %P<!;»'„"PP""\^**'' 
OatholieChutch  J^monly  called  *jf  ile-End  or  Cofeau 
St.  Louis  Catholic  Church,  upon-cormt'^nns  and  coudi- 
tions  therein  set  forth,  and-among8totA||  thatln  Jieu  of 
tolls  and  for  the  Use  of  said  road  gran^  aforesaid,  the 

"said  defendants  shouhl  pay  to  said  plaiCtittH  an  ugmal  suu, 
ot^OO  in  t-wo  equal  instahnentsof  |450  ^'^^.W  jj"**  ^<» 

.4)6  ftayable  in  six  m<mth8  from  the  1st  of  May.  187-;. 

'  -Ijousidering  that  the  sum- of  1460  now  elaimed.  is  for 
the  instalment  due  under  the  suid  agreement  lor  the  period . 

fromke  Utaiyof  Noveinb.eRl88^/n;pto.thel«tday  ol 

^  ^^h<mdetMg  tjkit  plaiHtiffs  have  prov«dthe  material 
rf^Wegations  pf  t^^*  decjaration ; 

.  ^' Cougidering  that  defendants  cannot  claim  compensa- 
'  tiinas  they  do,,  by  their  plea,  for  not  havingp.^  the  use 
of  part  if  tie  ^ad  in  question  on  account  of  the  excava- 
tions made  thereon  referred  to  iif.said  plea,  inaaniuch  as 
W  the  terms  of  said^deed  of  agreement  it  48  stipulated 
jbh»t  the  said  plftintiffB<»^tht^munieip<aitics  w^^^^'T!;^"^^; 
limit*  th^  said  part  of  road  is  situated,  should  hitTeJRie 
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ved  the  material 
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kgg  withnnt  tho  pay-out  of 


.  .^tou*.    Theiroatees  did  not^^tthe  rightof  layiig  rafls 


8-HBUPBBIOB  CX)U»r. 

r^ht  to  take  up  thelwd  ttroF-od  hy  th.,  raila  of  tho  said       .-it 
iUimdmiu,  nth.r  f,.r  tho  purjH)..,  of  altering  tho  grade,  tr-u..-^ 
thoroof.  rouBiructing  or  ropairing  drain.,  or  for  laying  «.»«"T«L 

pu  poi*.  wuhu.  tho  provinco  or  privikgo.  of  the  «id 
did  r.''  '*"  "'^  ™«»i-Hiti<.H,  without  iho  a"i 
deje^ut.  ,H..„g  «.uitlod  to  any  competition  or  damag/^  .  ^ 

_  "  (Jonai^rinrf  thiit  th^elondant..  iucluiming  diminu-  T^         ^ 
tion_  <,l  tho  amount  .Inimod  hy  tho  pIuintiffH  for  tho  cau«e«  *> 

.n  tho.r  p  ,.a  Bot  forth.  «ro  i„  f..,|,  and  oHoH  .-laimin;  1^^         ' 
tho  plauitiliH  co„,i>«„«ation  within  tho  moaning  of  said  ^ 

tiHs  and  t^o  said  munuipalitio.  hy  tho  t.lffns  of  said  agree- 
nnmt  and  whi.h  woro  to  ho  e,or..isod  hy  them  without 
dotondants  bouig  ontitlod  to  any  compensation  .►r  damago. 
therefor,  and  that  defendants  are  estopped  by  tho  t«>rms' 
of  said  agreement  from  making  tho  chum  thoy  do  by  thoir 

^^XmH^' "  ■':  """^^ '"  "■"  '""""-^ ""  «»"> 

Tho  dofendaiits  inscribed  in  Rt)^ie\y. 
Dec.  29,  1888.]  "     ' 

Taschebkau,  J.  (alter  stating  fact.)  :J- 
tho  authorities  cited  by  the  ifendants  refer  to  tho  ca-V 
of  a  lease.    This  waa  not  a  Use,  hui  an  agreement  in 

I  agreement  the  compahy  «^l„ded  from  any  claim  for 
oompeusatron,  and  the  j^Pnt  will  thex^fore  be  con- 

WUETELK,  J.  :~ 

J  do  not  consider  this  dee^  to  be  a  lease.  Ilifcompany.  'I 
by  Its  charter,  had  the  right;to  extend  its  rails  beyond  the  ^ 
city  hmits ;  but  it  had  not  {he  right  to  do  this  and  travel 
npoP  the  roads  of  the  trny-  •  •  - 


•^ 


4M        ''  v.. 

5^  .  /f . 


'iloiiniai  i^w  Mwowsm 


■  i 


^on  their  ^idi!  ttioy"!n«rely  •llow«d  thfl  company  to  owr- 
••CtftMe  th»»'  right  it  hiul  by  the  <!h»rt»«r,  au<l  comiM)und«d 
\^  and  lliwd  th«  tolU  which  th«y  had  th«»  right  to  «xact  at  a 
yearly  aum  of  tOOOOO,    Th«  det-d  Icaaud  nothing  to  th« 
company  and  is  fimply    an  agr«wm«nt  <!ommuting  the 
toUa  into  a  y«arly  payment.    The  clauae  of  the  agr«»«ment  • 
which  now  conccrna  um  nayM  that  th«'  iibmpany  nhall  not 
b<'  ♦•ntitled  to  any  comptniMation  or  dama>?cH  Ibrintorrap- 
tionii  iTinwd  l»y  the  conntruction  or  ntpairing  of  dr«ilM»t«tc. 
I  hold  that  thin  olau«o  coveru  the  interruption  ^fhich  took 
place,  and  Which  i«  complained  of  by  the  pr^in-nt  action. 
Notwithhtanding  this  interruption,  the  company  never 
4  protested ;  it  remained  silent  until  the  plea  w««  liled.     I 
am  opinion  that  under  the  cin^ttmatauceB  the  ox)mpany 
is   not  intitled  under  the  agreement   to  claiin    either 
diminution  of  the  yearly  aum  at  Which  ihi*  tolU  have 
been  commuted,  or  daniagcH,  and  I  consequently  am  for 
confirming  the  judgment  which  disniiBHea  the  Action. 

Davidhon,  J. :—  '   , V  > 

I.  would   have  had  more  doubt  about  affirming  this 

judgment  if  the  defendants  had  invoked  an  additional 

defence.    They  might  have  urged  that  they  never  had 

the  enjoyment  of  Ihft  road  at  all.     By  the  deed  invoked 

not  only  the  city,  but  another  municipality  also  was  en- 

'titled  to  interfere  with  the  license  of  the  defendants. 

A  And  as  a  matter  of  fact  the  interference  complained  of  was 

*  by  the  municipality  and  not  by  the  plaintiffs  But  during 

the  whole  of  that  six  monjhs^^and  until   the  trustees 

claimed  their  rent  the  djjfendants  temalned  quiescent. 

Only  when  pressed  with  a  writ  do  defendant^  complain 

that  tliey  have  not  had  enjoynjent  oT  all  that  was  leased. 

It  is  too  late  for  defendants  after  having  submitted  to 

partial  u8<j  of  the  road  without. complaint  to  now  claim 

diminution  of  the  rent.    I  concur  in  the  judgment  pf 

the  Court  on  this  gronnd  alone.  ^  ~         "  .        ,  ' 

'  •.-  ■  Judgment  connrmea. 

David,  Dmer»  Sc  Oervais,  attorneys  for  plaintiffs.     * 
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i.        .  '    (In  UieviKW.)    * 

V    '  •  '  ' 

.    Doc()mbm'81,  1880. 
^    CWflfn  JoHNsow,  Ch.  J./'Oir.^  Tait.  JJ, 

ROIJUAHSA  V.  TlimAnDKAir.  AND  HONKYktal.. 
l.M.,  ANi)  C'.THIHAIJDKAU,  intervening. 

O^B^DepotU  in  lim  ^  Imit  ttmier  /Iw.  828,  CiCP:^ 
V^h*rmtincr—mfnHll—Afl».  l(MJ7-100!>.  C.  O, 

-^;    f  •     >  ".  : !"'  '''"  '•"'^■'"'"•«»«l'''"l"»rK«.  'rh«Hureti«..  by  con- 

nir  ■ur  In  .l«n,«n,|«  on  c«,.IUl.  Inf^nH  «t  frum,  «'ll  ..«  ,1„ii,h.  ww 

•  cautloim  an  .IC«,ir  .l«  l-artfclo  K'M  „u  826.  C.  l'.  (]L,  te  le,  «.„  iSC- 

The  ...nt«HUtu„,  «f  th.>  ,..;„«,  waH  .!ia.,.i«««d.  Feb.  22.  ,„,,  „„  jft^^ 

n,  r.  gav«  notk»  that  he  woiikl  |Hit  in  baif  liador  art  824  or  825  and 

ri  u  *;.f '""  '""'"r  ""^  ""^  *  •  *'^»'-''y  l»™l«ionof  theO^urt  the 

S  r  r  •'"  "'  **"'  Prothonotwy  for  the  coat,  on  the  con- 
T^  .  .  .,  ,  '"^""*-  *^  *"  Intervention  by  tlie  .uretioa,  eadb 
claiming  lialf  of  tliedeiMieit!  .     *™'' '■"" 

H.I.I..  (Tait.  J  .//*,.)  :-Th«t  the  date  (l.t-Marob)  mentioned  in  the  con- 

^1  .'if."*!  ?t  T'^  ?  ^■"  ""''"'"  ^  **24,  C.  C.  P,  which  rtuat  b9  Ki v.. 
withh.  eight  days  froB.,tI.e  day  fixed  for  the  mturn  of  ti.e  writ ;  and 
that  1  having  the  right  to  put  in  ball  under  art  82.^  (J  C;  P..  a^  any 
ttuie  l)elore  Judgmenl.  tlie  laae  did  not  «-on.e  witliin  art.  10«J8  C  C  .  " 

nor  under  art  10«».C.(;.,which  applies  to  contraefc,  of  a  commereial    " 
--    JJ*^*^  «°'y-  ^"'^  intervention  of  the  auietje.  waa  therefore  main.     . 

iNSOBiFrroN  in  Roviewvby  the  plaintiff;  from  a.jadtf- 
ment  of  the  Superior  Court,  Montreal  (JbttL  J.).  June^ 
28,1889.       •    .  :        ,    ,       '  „  r^    /•  _    "*" 

^  Tho  judgmeiit  of  the  Court  below  waa  as  follows  :t^      '  * 
"  La  Cour,  eto.....^        '      .  <f        v'     "  , 

;•  Attendu  quo  lo  :1^  ffeVrier  i888'  W  dfifendeur  ayant 
6t6  arrets  sur  capiat,  d  la  poursuite  du  demandeur   et  ' 
voulant  ol^tenir  son  filargissement  provisoire  avant  le 
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rappuit  du  bioi;  ses  deux  mrofl^Charles  et7Dagsime~T£i: 
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baiideau,  foumireut  pour  lui  le  eAutionnement  requis  par 

I'art.  8i28  du  C.  P.  C.,  en  d^posaut  ebtre  les  mains  du  pro- 

tonotaire,  dii  consentement  de  toutesles  parties,  iffa^ 

N^omme  de  $200  ati  li^ti  et  place  de  lent. engagement  per- 

wBonuel ; 

V"  Attendu  que  le  defendeur  ayant  ensuite  coiitestfi  qe 
capias,  sa  requite  en  cassation,  fat  renvoyee,  le  22  da 
ro^mo  mois,  avec  d6pen8,  et  le  S7  ftviier,  en  consequence 
de  cc  jugemeiit,  le  d^feudeur  fit  abanlton  tie  ses  biens,  en 
la^ite  cause,  pour  le  l>6j^fice  de  scsj^r^ahcierB ; 

"  Attendu  que  le  5  mars  suivant  (1888),-  le  d6fendeur  a 
doun6  avis  au'demandeur,  que  le.7,'  il  dounerait  le  cau- 
tioiinement  autorise  par  le^  dits  articles  824  oij  825,  et 
qiie  ce  cautionnement, '  autorise  par  jugem^nt  du  9>lu 
mSme  mois  so^  reserve  des  droits  des  parties,  aetedonn6 
le  mSmc  jour,  coitformement  a  la  disposition  de  TartiSle 
826  du  dit  Oodo  d(^  Procedure  Civile  ;     * 

"  A.ttieudu,:<|ue  .le  'len^emain,  10  mars,  le  deijiandenr, 
pour  le  paiemeiit  d;es  frais  eucourus  *lur  la  contestation  v 
dut'a/rfas.-a  demamJe^renjtiercement,  par  voie  de  saisie- 
arr6t  apres  Jugementf  de  la  aomme'de  $200,  dfeposee  par 
les  cautipns  68  mains  du.protpnotaired^cetteOour,-et  sur 
declaration  du  dit  protoiiotf if e,  a  reqtiis  jijgemeut  lui 
■  enjoignaht  de  Itji  payer  la  dife  somme  j  ^  @         W     i^ 

*'  Attendu  quo  les  cautious-Char^  et  On^sime  Thibau- 
dcau  sont  alors.  hitervcnues,  r6clW3ia^^biacune'B^^ 
ment  la  propriety  deua  moitio  de  ^'di^|bmtne.^itrppsee, 
et  demandwit  maih-leLv6e  de  rentiercemHBI»        ' 

V  "Attendu  que  le  deiaandeur  a  contests'  ces  interven- 
tions, soutenant  que  le  depot  de  la  somme  saiisie  a  6t6  fait 
sous  la  .condition  que  le '  hoave&i;  cautionnement  seraijt 
4oilrni  le  Ic'r  mars,'et  qvi'k  defaut  la  Somme  d^pos^e  serait 
oBttfflfoyee  apayer  le  montant  duv>jugement  en  capit&t, 
interet  et  frais,  e.t  que  le  defendeur  n'ayaut  pas  fdurni  le 
cauti<E»1inement  ^fe^*^^^^  ^^^  ^^^'  ^^  somme  etiih  maiute-^ 
nant  sujette'  Ji^  fii|ipulatiy»n  /  du  cauti^tffemfe^;  sufr ' 
.6npnc6e;  ,(;■■;,,,  '-  ^  ,^^\--~:       ;  ^    •*       *  ■.;,.,'.,   "•■,  "" 

« "  Attendu  que- les  parties  ayant  procede  sur  I'interven- 
tion  du  dit;^arles  Thibaudeau,  dl  a  ete  prouVe  que  la» 
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dite^somme  avait  .6te  d^pos^e  pour  moiti^  par  lui  et  qu'jl 
avait  fourni  les  deniers  r^uis  pour  ce  d6p6t,  qui  oncoi^- 
s6quence,  est  sa  propri6t6  ji^qu'^  concurrence  di  iLsom- 
me  par  lui  rficlam^e,  savoir  #100  r 

••  Attendu  que  rficrit  du  18  ftvrier  ne  bonstitud  qu'un 
simple  arrangement  entre  les  parties,  pour  substitW  lin 
d6pot,  au  cautionnement  personnel  des  intfeiVenants,  et 
que  rien  n  indique  que  l.«caution8,itikt  Voulu  prendre^ 
une  obligation  ^tfRrent*^  de  0lle  qu'elles  auraient  :^n. 

tra^lfie,  s.  elles  8'6taient  lifespar  un  i*autionnementt,rdi- 
uftiro  y .^.   >,■■..  . ' ^  \-  ■  .  •  /  ' 

••  Attepdu  (]nr'il  est  stipule  par  cet'^critqie  U  d6fen-l 
deur  pourra  lournir  subsequemmont  sok  le-^Jautionne- 
ment  permis  par  I'art.  824,  soit  celui  ^ermjs  par  jSrt.  82r. 
et^que  la  fixatioA  du  d61ai  y  mentionu^  ,ie  pout  Mre  con^ 
8id6r6e  que  oomme  se  r^pportant  au  cautionnement.4e 
J«rt  824,  q„,  ne  pent  6ti^donn6  apres  utt  tertips  d6tVr^  ■ 
TV  "»«'«»on. <=<>«»«»«  soVpportant  au  bautiounement  ' 
de  lart.  825  qui.  pent  tHre  ^fan6  en  tiJut  tem^  avan^t 
jugemenif;         .,  ^        x       .  .  *^        •"..^,- 

:  j;  Attendu  en, consequence  qxtb  le  cautibnfa^ment  donn^ 
eiTvertu  de  I'art  826,  le  9. mars  1888.  par  les  dites  catt- 
tidns,Ta  6t6  valablement,  et  qu^'il  a  eu  pour  eff^t"de  ren'- 
^re  non-ayeaue  I'^ligation.par  eux  prise,  en  ve,tu  de 

^  1^0ritdul8Kvr^rprfeeedentr         ' 
y^  Attendu  que  la  preuve  faite.par  riutefvenanietablit- 
sufflsamme^itsqtt'il  «8t  propri6taire  de  la  moiti6;  par  lui 
rfeclam^e,  de  la  dite  somme  de  $200-  deposed  entrd  les 
iflains4u  protonotaire  de  cette  Cour  ;      '    ' 
-^«^ttendu^e  dans  ces  circonstances  la  saisift  de  tiette    > 
86mme  par  liWem^ndeur  est  mal  fondfie ;   .       ^  /  ' 

.  l,"^"^**^*^  l->nt«»veiiti6n  dij  dit  Clfarles  ThibaudeX'  - 

/ft,  tSnrbyant  la  contestation  dlcelle,  dorine  main-leJfe 
audit  "iij^t6rve||nt,  jusqu'tk  concurrende  de  la  somfiielte    . 
|100,  d^l'entiMement  du  dit  d6p6t  de  $200  fi^atrJKs  "^ 

Tiiains>4u.pr0t(«Raii»de. cette  Couf,  et  oisdonneKefer. 
mer  de  jwtaet^re' |a  dite^somme  de  |100  au  dit  interv^ant . 
dout  |e  %u  s^ira  de'd6charge  finale  pro  tatS  au  dit    " 
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tttTS-saisi ;  et  condamne  1;0  deuandenr  aux  dgpens  dis; 
traits,  etc." 


4 


The  plaiutifT  coslMting  cited  :  -     ,         \ 
25  Demolombe,  Nos.  330,  33^839,  340,  348. 
11  Laurent,  Nos.  68,  09  ct  78.  .. 

C.  a  Art.  1082. 
Ma^master  Sf  Moffatf.,  M.  L.  R..  1  Q.  B.  387.,, 


x 


Tait,  J.,  (f/iss.) :—  >', 

On  the  11th  of  February,  1888,  the  defendant  wks  ar- 
rested undef  a  writ  of  t'a;/iV«  returnable  the  1st  of  March 
following. --7--^ — -^-  '  '-.  — -; — -^— -'^-  ■:  ■'■^'■:  '■ — - — ■ — — - — ^ 

The  writ  was  returned,  by  consent  on  the  IGth  of  Fe- 
bruary, and  a  petition  to  quash  helving  been  presented,     , 
the  defendant  proceeded  to  his  proof  thfejreon  on  the  18th. 
of  February,  andonithe  same  ds^y  it  was  agreed  that  the.  • 
defendant,  wha  had  remained  in  prison,  not  having  fur- 
nishied  to  the  sheriff  the  security  required  by  article  828, 
C,  Cll  P.,  to  entitift  him   to  his  provisional  discharge,    • 
'  should  be  liberated  on  a  deposit  of  $200,  Wihich  deposit '   . 
was  accepted  by  the  plaintiff,  subject  to  certain  conditions 
which  were  etobodiM  in  a  writing  then  signed  and  ac-  ° 
cepted  by  the  parties  arid  approved  by  the  P|>«rti  to  the'     y 
following  effect: — "Lee  parties  consentfeiit  et"itccfeptent    xj ; 
"Ie'd6p6t  d'uue  somme  de  deux  cents  dollars  fait  par 
"  On^ime  It  Charles  Thibaiideaij,  ppur.payer  le  montant 
f  "  du  jugement  a  iutervenir,  sur  la  demands  en  capital,  in- . , 
"  t6r6t  et  frais,  s'il  ne  donue  pas  cautions  au  desir  d6  I'ar- 
;'ticle  824,  ou  825  d^  Code  P.  C.  .^(§ier  mars  1888/'  i 

In  virtue  of  this  writing  and  v^m  making  the  deposit 
in  the  hands  of  the  Prothonotary  :i>he  defendant  was  li- 
bej^ated. 

On  the  22nd  of  February  the  petition  to  quash  was  dis- 
misfied^ith  costs.    '  , 

The  Hfeiillant  did  not  furnish  secvlirity  on  or  before  the 
Ist  of  Mar<!h,  l|at  on  the  7t^  6f  March  obtaii^ed  from  the 
Court  permission  to  furnish  security,  the  Court  reserving  . 
to  plaintiff  his  rights  in  these  Words  :— "  Mais  sans  pr^- 
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'•  judice  cependant  an  droit  du  demAndeur  de  se  fair©  payer 
de  sa  cr6ance  en  capital,  int€r6tet  frais  sur  la  somme  de 
•  1200  d6po86e  le  18  iHrier  pr6c6dant." 

On  the'9th  of  March  the  defendant  gave'secnrity  before 
the  Prothonotary  under  articl^  825  C.  C.  P.    . 

Od  the  lOtk  of  March  the  plaintiff  caused  a  writ  of  at-      ' 
tachment  after  judgment  to  isstte  in  the  hands  of  the  Pro- 
^     thonotftry  for  the  costs  on  the  petition  to  quash. 

The  Prothonptary,  in  answer  to  the  writ,  declared  that 
he  had- in;hi8  hiUids  a  sum  of  $200  deposited  according  to 
the  terms-of  the  writing  of  the  18th  of  Februa^   '      >    ;.,  ,i 
.    Upon  an  inscription  for  judgment  upon  this  4p,aarii^  ^> 
,  tiou,  Charles  Thibaudeatt  filed  an  intervention,  clavwin^^'.^ 
half  of  the  «200  deposited  as  his  property,  and  upon  a      >" 
contestation  of  this  iiHttyeution,  an  issue  has  been  raised    . 
as  to  the  true^eaning  of  this  >;frriting.    On  the^one  hand      - 
,  the  mtervenant  s^ys  that  the  $100  he  claims,  was  deposit- 
ed by  him  to  pay.  thp  amount  of  the  judgment  in  prin- 
cipal, interest  and  costs  if  the  defendant  did  not  give  se- 
curity according  to  artic^^  '824  or  825 ;  that  h^  did  give 
securit]^  according  to  article   825,  and  .consequently  thie 
deposit  is  released.  tThe  interTifenant  treats  the  agree- 


-*— v.»m,  4«u„,     iA«^  iuu  iox-ce  or  enecc  wnai;ever ;  whereais 
t^e  plaintiff." conte|ds,  tKat  by  the  terras. lathis  Writing, 
the  deposit  was  tO  be  Useilto  piy  the  amount  of  t^  jj*dg- 
^ment  ill  capital,  in|eresfe:'an4  eostp  if  the  defenJiht  did     »• 
not  give  8ecuri,tyj|lfe  1st  of  March,  1888;  that  it  was  not"  -  ' 
furnished  on  <3*  Sfore^the  1st  of  March,  and  that  the  ^  ^ 
plaintiff  i^  .therefore  entitled  t0|,have  thedeposit^appliecl'^ 
in  tiefmjittef  directed^by  the  Writirfl^i^^i  ^    '     .  "^ 

The  qtesUott  tie  Coarfc  is  ^lled  upon  to- decide  is 
whether  the  writing  ii^  question  constitutes  a  conditional     , 
oblieation,  and*  if  tliecdndition  h^s  failed,  es/ rf^oitft^  by 
reason  of 'defendant's  -d^tault  to  furnish  security  on  th^' 
Ist  of  March.:'     -^        /^    '•"^'-''^'^k'        '■-'.■^"'j 

We  have  a  oonditionfsj  ob!(igation  dinned  hy  our  ar^ii^e 
1019:— "An  pblig^tion  4s  condjtioffeKlyhen  it  is  madeto 

■»    V     ^        *        ■        .(■       .  -,         .  -    ..    ...  .    .        ...  ■...■:  i 
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"  depend  upon  an  event  future  and^uncertaiUj  either  by  • 
^  3ounM«»     "  Huspeiiding  it  until  the  eventhappfens,  or  by  dissolving 
Thibeuideuu.  "  it  accOfdiiigly  88  tHo  event  th)e8  or  dc!^  not  happtin."       ' 
And  article  1082  provides:     '*' If  therej)«f^  time  fited       ^ 
"/for  the  fulfilment  of  a  coii4|tU>n,  it  mjiy  always  be 
"fulfilled ;  and  it  is  not  deeraod^o  have fiiiled until  it  has       . 
"fcecomfeeertain  that  it  will  not  be  fulfilled**       ^  , 

Let  me  repeait  the  Writing  of  thp  I8th  of  Februfliry :  ■  -     - 
I  I'he  parties  consent  and  ac^j^  .tht'deposit  of  a  sum  df  y  • " 
"  two  htindred  doUats  made  by  Onosime  ^nd  Cherjes^ TiyiL    ^ 
"baudeau   to  pay  (i>our  pa y«'r)  the  amount  of  fhe  jud]g- 
**  ment  to  be  rendered  in  iihis  cause,  in  capital,  interest  and  ^ 

~ r"**l!ost8,  if  he  doe«  not ^^gire  security  according  to  article - 

"  824  or  825  of  the  code  /B|f  civil  pf^eedure  on  the  Ist  of 

'"-     '\ .  ■  "^March,  1888."    ■:;:■.,,..'■      ■.■■^\-^:  ■  ^^'^    '— '    ■'■'.;■■■      % 
(^  The  meaning  of  this  «eom8  to  me'to  be  clear  and  unamr       , 

A    biffubus,  viz.:  that'if  jthe  defendant  did  no^,  ffi^^e  security-'' 
Aeither  ac«ording  to  art-icle  824  or  accordiug'to  article  825      y 
;      -         bf^e  C.  C.  P.,  oh  the  1st  of  March,    1888,   the   plaintiff  / 

:       *   w^l4  be  paid  his  judgment  in  principal,  interest  an^/ 
--^^^^  :   '%sfg.'out  of  the  deposit  of  $200:    The  object  of  the  de*  ,V 
,  '    posit  is  declared  to  hif  "  pour  payer  le  montant  du  juge- , 
ment,    etc.,  and  the  Qpndifion  is  ''^il  ne  ^nn^  pas  cau-  -^ 
tion,  etc.,  le  ler  Mars,  ,188^  .^ms  giving  of  a^urity:  ,     ' , 
within  the  tir»6' jSxetf  was  something  entirely  within  the 
'        control  of  the  defendant ;  he  could  «ive  it  or  not  as  he 
pleased.     If  he  did  not  furnish  it  then  the  deposit  was  t^ 
i)3  appljlied  to  pay  the   playitiff  s  judgment.     M.  Larora-\  .^ 
biere,  jit  article  1168,   No.   18,  says: — "La  particule  si'    • 
"  caract^rise  la  conditiou.    EHe  en  est  I'expresBion  piar  ^x- ,  j, 
"  oellence."    I,t«appear8  to  me.  we  have  here  ^  qondit|j^nal 
obligalion.  [-  V^  rV 

Now,  security  was  not  given  either  before  pno^ttHflgf^ 
ot  March,  aijd  it  does  seem  to  me  that  defendant  was 
^  too  late  to  give  it  after  that  date  It  is  to  be  remembered 
V  that  the  Court  in  allowing  him  to  put  it  in  on  the  9th*of 
March,  did  so  without  prejudice  to  .the  right  of  the  plain- 
tiflUf'be  paid  hi?  debt  in  principal,  interest  and  costs  out 
of  the  deposit;  <  ,,,  :' .  •  ,a  ^  .  ^ 
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The  deliy  was  fixed  here  by  the  partiesw  They  had  « 
perfqct^right  to  make  such j^pulation;  it  was  not  con-     «"»;«• 
trary*  t^'  law  or,  iuconsist^t  with  good  morals,  ««d,  ae  I  »>'»»«^<io»«. 
view  the  authorities,  wherf'a  delay  is  fixed'for  an  acc'omp-:  •  -  V.  .    , 
lishment  of  a  contUHon^l  6bligatioB,  tHis  delay  it  ofert-  / 
gueur;  and  iF  t^«  obligation  is  not  accomplished  within       ' 
the  delfi^  fixed,  the  condition  fails,  est  d6faillii  and  the 
Court  even  has  no  authority  to  extend' the  time.    I  refer 
to26pcmdlqmbe,  Nos.  SaO,  332,  839,  a40,  343.     1*7  Lau- 
rent,Ifos.  68,  69,  and  73,  and  I  would  also  refer  to  the 
case-  oi  Jiadmatter  4-  Moffatt  (M.  L.  R:,  1  Q.  B.,  p.  887), 

where  a^nditfoa  as  to  time,  in  a  mere  verbal  agree- -   — 

naent,  Was  strictlyxenforced,    .    . 

. '   The  reasons' advanced  in  support  of  the  judgment  ni? 
'der  ipvisipn,  which  maitftained  tlie  ijitervention,  may  be 
su^iri^arized  ftsJlblloW&x---     V  .  ,■%  • 

(1)  |hat  the  writing  of  the  18th  of  February  consti- 
tutes oMy  a  8impl4%rrang6m^nt  between  the  parties  to 
si^bstitt^le  a  deposit  for,  personal  security",  and  there  is 
pothing  to  show  tWat  the  interreuaut  int.jnded.to'assmne 
h  different  oBliggion  thaji  he  would  have  contracted  if  ^. ' 
had  entered  i^twian  prdjnary  secujity  bond.  Vj 

-  (2V  That  the  writing  permits  the  defendant  to  ./tarnish        ' 
security  thereafter,  either  accordtng  to  arti^-le  824,  or  ao- 

cording  to  826,  and^th^  delay  fixed  (1st  of  Maro^  can  on- 
,  ly  be  cpusiderM  as.  applying  t<^  the  security  to  be  gi,vm      ^       ' 
under :  article, 824,  which  cai^not  be  given  after  a  fixed  V^  , »     ' 
.time,  and  not  a$  applying;  to  Hhe  siecurity  to  be  given  un- .  *     * 

der  article  826,  which  can  J  be  given  at  any  time  Seiofe 
judgment;  that  the  security  given  by  the  intervenants   '    ' 
oil  th^  9th  of  March  before  judgment,  under  article  8^6,    *v  "     •' 
was  vali^,  and  theiKobligation  under  the  writing,  of  18th 
t)f.Fe]t>rua*y  became  of  no  eff"ect.     ,  '"         ,        -       '^ 

No  doubt  the  arrangement  made  was  ^a  derogation  .fro^ 
the  law  by  substituting  a  deposit  in  place  of  ia  security 
bond;  but noneth^ less  is  the agreemfiutsoin^e,  the.Iaw 
of  the  parties.  The  arrahgement  he|e',made  Was  ^at  the 
.defendant  was  to  be  libefiljpd  .from  prison  iipon"  hit 
iJ^others'^  mafeiiig  »  d^|[t .of  1200,  to  |^^'  pfftiniiipg 
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judgment  if  defendant  should  not  give  security  on  the  1st 

March,  1888,  in  micordance  with  Art.  824  or  826  0.  C.  V, 

ThibMudeau.  rpij^j.^  j^  ^^  ^^^  Jrohibitiug  such  an  arrangement,  and  I 

think  it  should  dg  oufurcud  in  forma  specifica.  ~" 

jKyaurent,  at  No.  69,  vol.  I|||»»y8  :  "  I^ors  done  que  I'acto 
*'d6tenfiine  la  mani^re,  le  temp^,  les  circonstances  do.; 
'*  la  condition,  le  jnge  no  pourra  rien  y  changer,  car  les 
"  contrail  sont  les  lois  que  le  jugo  est  appeld  k  ex6cuter  et 
*'  qu'il  n'a  i>a8  le  droit  de  modifier."    " 

Larombier|^,  Art.  U7T(No.  $).  '"  Xiorsque  le^tefme  dans 
v"  leqnel  kiitw^dition  doit  s'apcomplir  a  6t6  dairement  et 
"  nettoment  fixe,  il  n'y  a  pas  a  intt^rpKltei  raote,  on  ktB*^ 
"  chercher  I'inteutb^  vraisetublabb^es  parties.  La  clart6 
"  de  rexpression  oblge  alUrs  a  s'en-  tentr  k  la  rigtiear  doa 
"sou  sens  litteral."  ,  • 

Here  thjif  defendant  was  set  at  liberty  with  the  consent;! 
of  the  plaintiff  and  ot  the  Court  upon  the  condition  met),* 
tioned  in  this  writing.  i  .;         ' 

The  intervena»ts'cannot  plead  ignorance  of  the  condii' 
tion  lipon  which  their  brother  obtained  his  dischai^e. 
Their  intention  to  be  bound  by  this  writing  is  sufficiently 
manifested  by  the  fact  that  they  made  the  deposit.  TKe 
..  d»lay  fi}(,ed  was  an  essential  eondition  of  the  obligation,, 
and  the  iufervQuauts  cannot  depriye  the  platbitiff  of  the 
bei^fit  pf  that  condition  by  saylhg  that  they  aid  not  in- 
tem  to  contract  any  different  obiigation  from  ^hat  they 
would  have  contracted  if  they  had  entered  iiito  an  ordin* 
ary  surety  hjOnd:  "        K  '  ,, 

Now;  as  to  the  time  fixed  (1st  March)  applyin^^^ly  to 
Ajrtrcle  824,  and  not  to  Article  82.5^  I  can  see  ndthin^  in 
\  the  writing  to  justify  making  such  a  ^j^nction.    It  is 
true  that  By  Article  824  ^  defendant  «ay  obtain  his 
discharge,  upon  giving  security  that  he  will  not  leave 
the  province,  and  that  if  he  dbes  so,  such  suroties  will  pay 
ih.i\  an\,ount  of  t|it) -judgment,  and  that  this  baitcanfuri  he  re- 
ceived (tfter  the  4xfiiratwm  of  the  eigMh  day  from  the  day  fixed 
for  {he  return  of  the  writ  of  capias,  unless  with  leave  of  the 
.  Court,  and  that  by  Article  825  he  may  also  obtain  his  dis- 
charge at  aniftime  before  judgment  by  giving  security  that 
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ho  Will  surreador  himself  when  required  by  the  Co^t. 
within  the  delajfc  fixed  by  the  Article,  and  that  in  default     .^-n-. 
the  sureties  will  pay.  ate.    But  by  this  writing  I  thinlc  mi>^^ 
the  parties  made  a  law  for  themselves  as  regards  the  time  ' 
or  delay  within  vrhich  security  should  be  given,  and  in 
this  respect  iKy  der6rg,ited  from  the  time  fixed  by  these 
Articles.    The  plaintiff  consented  to  derogate  from  the 
law^Vhen  ho  accepted  a  deposit  instead  of  a  bond      Do-        '       ' 
fendant  fconsentod  to  derogate  from  the  law  as  to  the  ' 
delaj^  withm  which  he  c(mld  give  security  underthese  .        ' 

Articles,  when  he  made  it  a  condition  that  if  he  did  not 
give  securily  in  accordance  with  either  the  one  or  the  . 

oth(?r  ot  them  on  the  1st  March,  1888.  the  "deposit  would 
be  available  for  thy  payment  of  plaintiff-s  judgment 
.  Jhe  reference  in  lh§  writing  to  these  Articles  isto  show  ' 
,  tJie  nature  of  the  security  the  defendant  could  give     He    ^ 
had  the  option  to  give  a  bond  by  sureties  under  Article     .• 
yi4  not  to  leave  the  province,  or  one  under  Article  825  to  * 
^  surrender  himself;  but  in  either  case  it  had  to  be  given      ■ 
on  the  1st  of  Mdrch.  ^uppose  the  writing  had  contained       "  "      '^ 
no  reference  toArticle^  824,  but  had  simply  said,  "  if  he     * 
does  not  give  security  according  to  Article  825  on  the  1st 
•  of  March,  1888,"  would  the  Court  l^ustified  in.  saying 
that  this  limit  as  to  time  meant  nothing  ;  and  that  defen-       . 
dant  had  as  long  as  he  wished  to  put  in  security  provided 
hg  did  it  before  judgment?    I  cannot  thiyk  such  a  con-  '       ' 

8tructi*fh  would  be  a  right  one,  and  I  fail  to  see  that  the 
insertion  of  Article"824,  to  which  it  is  admitted  the  delay    "       ' 
fixed  does  app^js^ould  lead  us  to  conclude  that 'that 
Article  alone  and  SST  Article  ^5  was  intended  to  be 
affected  by  the  time  fixed.  V     '  * 

Suppose  (as  the  plaintiff  puts  h^  his  factum)  that  final 
^ttdgment  had  been  rendered  before  the  1st  of  March, 

would  that  have  deprived  defendant  of  the  right  of  giving 
security  ander  Article  825  on  the  Ist  of  March,  notwith- 
standing that  by  it  secu^y  must  be  given  before  judg- 
ment ?  It  appears  to  me  the  defendant  could  have 
successfully  answered,  to.  such  an  objection,  thst^by  the 
agreement  he  had  the  right  to  give  security  on  the  1st  of 
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Mart5h.  If  th«^  det'<'udaut  could,  under  fche  oirfinmBtaiice^ 
I  have  mentioned,  have  given  the  bon4  requiTed  by  that 
Thib«»udeM.  Article  after  judgment,  in  virtue  of  tlM)  condition  in  this 
writing,  and  I  venture  to  think  ho  could,  why  should 
not  the  plaiutifF  have  the  ben«'fit  of  the  conclition  also, 
and.  be  able  to  say  that  security  given  aVter  the  Ist  of 
March  is  too  late?  ".       '     , 

I  do  not  understand  that  we  aril  called  upon  to  decide 
as  to  the  validity  of  the  proceedings  by  which  the  plaintiff 
has  attached  this  money.  "  "W^  are  now  only  deciding  the 
issue,,  raised  on  the  inter wriiion;  that  is,  whether  or  not 
the  interycuant,  Charles  Thibaucteau,  has  a  right  to  cUum 
back  the  $100  he  furnished  towards  the  deposit  made 
under  the  wjiting  of  the  18th  of  February.  I  think  this 
writing  constituteB  a  conditional  obligation ;.  ihki  the  con*- 
dition  as  to  time  is  clearly  id^it^i'liliAed ;  that  it  is  not 
unlawful,  and  that  the  Oourt  is  bound  to  enfic>ri«  it ;  and 
my  conclusion,  theTefore,  te  that  the  intervenant  has  lost 
any  claim  to  the  money,  Mkd'that  the  judgment  under 
revision,  instead  of  maiutainiog  his  intervc;ii.tion,  should 
kav^  dismissed  itr "*■'>..,  ■■  /    '■■"?■'         ■■.  a    '^     '''"r''  . 

.  JoHNs6if.  Ch.X>— '        V     "  '  .  . 

On  tlie  I8tii  February,  1888,  the  defendant  was  capiased 
•t  the  suit  of  the  plain  tijB',  and  before  the  return  of  tli» 
writ  gave  ti»e  bail  reqmir^d  by  Art.  828,  C.P.C,  by  making 
A  deposif  of  $200  through  his  two  brothws,  Charles  and 
Onesim*^  Thibaudieau,  instead  of  giving  their  bond.  The 
de'&3U<iHut  afterwards  contested  the  oapiasVbiit  his  petition 
was  dicmiB«ed,  and  thereupon  he  m£de' an  abanidonment 
of  Ms  pro?)«rty  Then,  on  th«  5th  of  March,  the  defendant 
g»Ve  notice  |o  the  "plaintiff  that  on  the  1th,  he  would  give 
"  bail  as  A«q(|ired  by  Arts.  824  and  826,  which  was  done 
by^V^rmission  of  the  Court,  reserving  the  sigl^ts  of  the 
parfliea.  The  next  day  (March  10)  the  phuntiff,  to  get  his 
costs  on  the  dismissal  of  the  contestatioii  of  the  miopias, 
attached  in"  the'protbonotary's  hands  the  4200  deposited 
by  the  defendant's  brothers,  ^»nd  upon  the  officer's  decla- 
mtiont  prayed  judgment  ordering  him  to  pay  oyer  the 
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mon^^  thr  two  bondiiiien,  or  rutlier  depositow.  there- 
uron  intonrGiied,  oach  atki^g  one  half  of  the  money  for 
lnmi.3„J I,  ana  tho>  disoharge  of^<» garnishment,    f  heae  iu- 
♦erventiona  w«Cre  conieated  by  >l^aintiff.  alleging^at  the 
ccmditjpn  on  wliich  the  depoaifr  WM-allowed  to  bimade 
Jjte  that  the  new  bail  f}ionld  be  given  on  the>i[  of 
.  March,  otherwise  that  the  money  waa  to  b©  appUM  to 
pay  debt,  interest  and  costs ;   and  that  the  defenXnt 
having  made  default  to  put  in  bail  within  the  atipnlated 
time,  the  condition  should  be  exacted,  and  the  bltfl  Wai 
too  late.  ,",.  •■■:%■>■■  i '^i   ' 

*      '^^^  intervention  irf^Wftiihs^^ 
one  proceeded  with,  and  he  proved  that  tlOQ  of  thWde- 
poait  belonged  to  him.  I  >'       .      f 

_  The  judgment  held  that  Charles  Thibaud^u  Wia^n." 
UMed  to  get  his  money,  and  ordered  payment  wcortin^ly. 
TheplaintiflFnow  inscribes,  and  the  onl^  question  for  the 
Court  18  the  effect  of  the  written  Consent  of  the  parties,  of 
the  18th  February,  by  which  money  waa  fo  take  the  place 
01  a  bond.    The  terms  of  thei  consent  are :—"  Les  parties 
"  conaentent  et  aoceptent  le  d§p6t  d^une  somme  de  deux  " 
^  cent  dollars  fait  par  On6zimfe  et  Charies  ThiUaudeau  ^ur , 
payer  le  montant  du  jugement  k  intervehir  sut  la  de-  " 
^^  mande  en   «gtal,  int6r6t  et  frais,  s'il  n*  donne  pas 
.    oaution  au  dlik  dp  I'article  824  ou  826,  du  code  PC 
.  •*  IMara  1888;*    *  ,  >        . 

The  grammar  of  thia  need  not  be  criticized,  since  the 
meaning  ia  plain.  Both  parties  consented  that  the  inoney 
waa  to  stand  instead  of  bail ;  both  parties  contemplated  the 
right  to  give  bail  eitfier  under  Artiple  824  or  826,  C.  P* 
and  a  time  waa  fi*ed  within  which  tlie  defendant  waa  to 
exerciae  his  righfe  The  bail  under  these  two  Articlea  is 
different.  The  firot  makes  the  sureties  liable  if  the  de- 
fendant leaves  the  province  without  paying  debt,  intereat 
and  coata ;  and  f  #>iiat  be  ^ut  in  witW  eight  days  from 
the  return.  Bail  under  ^e  other  Article  is  very  different. 
It  can  be  put  in  at  any  time  before  judgment ;  and  tlir 
condition  of  it  is  that  the  debtt^^wUi  surrender  himself- 
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io  the  "h*>^^^i|Mp  "^  month  (Vom  aerrioe  of  an  order  of 
the  Oonrt ;  an^j^^tfaalt  of  hu  todoiag^the  anretiea  i^^ 
liable!'  The  plaintiff  in  his  coJkttmtatfem  of  the.intorV^ 
nient'fl  i;laim  Cpr'hia  |100,  coptonda  that  the  ti>nna,of  the 

^  conBunt  of  the  JHth  February  aro  to  be  i^sonHtVued^  tO  do*  i 
prive  the  defendi^nt  of  the  right  to  gWe  the  bii3l  preicriWt  ' 
by  Art.  826  after  the'  Ist  of  March.  It  is  poBsible  thfct  iht> 
plaintiff  may  have  so  intended  ;  but  to  preclude  t^e  other  ■ 
party  from '  his  right  nnder  the  law,  to  give  bail,  under 
Art.  826  at  anv  time  before  judgment,  HOtnetKing  more 
was  required ;  and  certainly  there  is  no  estiress  renonci* 
ation  by  the  defendant  of  his  right  to  do  lO.  I  qnjte  agre«i 
that  the  parties  mfiy  make  their  own  law ;  but  hkving  > 
made  it  in  their  own  way,,  we  must  say  what  H  means ; 

'and  „we  must  interjft'et  this  agreement  to  ^  a  thing  in  a 
given  time^  without  express  stipulation  that  it  was  not  to  • 
be  done  afterwards,  according  to  tjbe  rules  of  ]laW''gOYem< 
ing  defaults  to  execute obligations>  •<  ,.^  '       < 

The  general  rule  is  etxpress^d  in  Art.  lOfttl  dO.  r~*'  The-  ; 
"  debtor  may  bie  put  in  default  either  by  th(<  terms  (^  th« 
"  contract,  when  it  contains  a  stipulation  that  the 'merer 
"  lapse' of  time  for  performing  it  shair Have  that  efltect/- 
"  etc."    Here  we  have  no  such  stipulation,  but  merely  i 
fixation  of  time  without  anything  ftirther.^  Iin  my  ojpfnion  , 
the  agreement  is  to  be  interpreted  as  meamng  that  the, 
money  was  there  to  dispense  with  abair  >bbnd  which 
might  be  given  up  to  the  1st  March,    fixt^  the  question 
is,  what  were  the  defendant's  rights  under  a  stipulation 
merely  fixing  a  time,  without  precluding  bail  afterwards  ?  • 
There  can  be  no  doubt  what  wefe  his,  rights.    The  Art^ 
lOBt  cited  already  settles  them ;  and  tliedeflendant  wAs  not 
precliided,  unless  it  was  stipulated  that  he'  shquM  '}0^- 

There  are  only  two  exceptions  to^this  rule.  The  first  is 
under  Art.  1068,  where  he  would  h^ve  been  Mrdefajilt, 
if  the  thing  stj^ulated  could  only  have  -been  clone  in,  the 
time  mentioned,  which  is  the  Very  reverse  of  the  case 
here;  for  it  could  have  beeiji  done  »t  anv  time  biefore  ■'■ 

,  judgn^ent ;  and  the  other  exception  is  undeyArt.  1069,  and  i 
applies  ta  coiniQercial  coatracts  only,  where  the'  time  of 
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party  in  dwfttult,  without  miy  fnrtht'T  stipulation, 
which  wa«  .Mid,  hMJU)  ftppKjMlW  whMftvW^ 

rtWS  iti  tl^w.  r©cdr4    I^K^f  plaint ij 
|in!  pmf«^r#t»w  i^  i«il7  Tha  l« 
|thji  p/ivil<»j^  of  th«  dttfeudiint 
^ut  th^  plain  ii  if  caniiAt  exact  it. 

,  /      Jadgmi)nt4QnArnied. 
'for  intnit^jaing  party.' 
•■  ^  Murceau,  for  plaiotijff  comteitinff/ 
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.       Oorettl  JOHNSOW,   tOR^NOEE,   WoRTBL*,  JJt.  /.  , 

*  VINCENT  V.  ROY  dit  LAPENS^E,  &  ROY,  dppt7 


;*  etc.....f  ■,     ■*■ 
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^H«W):^ Where  »  cwdftor.  ,irhow'cI»tta  dtm  not  appear  ta  be  of  .  rom. 

metcia  nature.  b«^-onie«  »  party  to  a  vpluntary  deed  «f  coiu|w«,tion 

:^      ,  wilb  biB  del»tor,  t)jr|lm  tenos  of  which  he.reinlui  half  of  the  Jebt, 

^ ,      and  the  intere»t,>fitt^r«e8  to  accept  the  reinaiuder  by  inaUlmenta. 

.    with  ■ectiFlty^withontatipuliitlng  that  the  debtor  ahalJ  not  be  die- 

^charged  uijtil^eeowi)o«itiortl8  fully  paid, -that  novation  is  eflected- 

and  the  cre^ljtor^jaa  no  right,  upon  the  debtor's  default  to  p^y  the 

-^inaulmwjUkbf  the  compoBitlpn  aa  they  become  due,  to  isaue  execu- 

H  .     tioym piano,  (^  thejuagmeot  obtained  by  Wm  far  the  oriKinal 

■     ■  dep*-  -  •-.-.■,.■:.  o  •— » 

iNoSimp^jiC^nff^^  jqdgmenl  of  tho  Superior  Court, 
Montrear(DAViD^ON,  J),  June  38,  188^,  m  the  foJloWing    - 


terms  :—-■ 
••"The; 
^     /Seeing  the  opposant  claims  she  is  the  sole  usufnio^ 
tuaT3^  of^tbe  real  rights  seized  in  this  cause;  that  her/  ~w 
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said  rights  are  eiclnsively  personal,  '  iiuaUissahley  and  "  H 
litre  <f  aliment ; "  that  in  the  month  of  October,  1884,  she 
obtained  a  composition  from  her  creditors  of  60c.  in  the 
■dollar,  payable  by  a  deposit  of  (200  on  the  20th  of  De- 
cembcY  in  each  yedt ;  that  plaintiff  consented  to  said 
composition  andK^igned  an  agreement  therefor,  and  agreed 
to  accept  such  composition  on  a  total  debt  of  |.1,000,  as 
representing  the  balance  dne  him,  waiving  all  interest ; 
thatR!fch6  first  of  said  payments  was  duly  made,  and  that 
although  there  was  a  default  in  the  instalment  due  on 
the  20th  of  Deceinber,  188ti,  the  plaintiff  consented  thereto 
and  acquiesced  in  the  delay  ;  that  said  composition  no- 
vated the  plaintiff's  original  debt',  and  Jthe  opposant 
tenders  with  he^  opposition  $62.50,  the  amount  of  said 
second  instalment ; 

"Seeing  further  that  the  opposant  at  the  trial  moved: 
that  sh^  be  permitted  to  supplement  said  tender  by  the 
addition  thereto  of  $16.98  fo  r^Yesent  costs  dns;  the 

sheriff^;    »  .  '/^'f'^'^i^'---'^     /     ''.'■, 

"  Considering  tlftt  at  the  date  ofiiie  writ  of  execution 
in  this  cause, 'opposant  was  in  default  to  pay  said  second 
instalment,  and  only  tendered  the  amount  thereof,  with 
a  further  insufficient  amount  to  represent  costs,  on  the 
8th  of  June,  to  wit,^long  'after  the  issue  of  said  writ  and 
the  stdzure  inade  thereunder ; 

"  Considering  that  said  composition  in  no  wise  operated 
a  novation  of  plaintifi"s  original  debt ;  that  the  opposant 
must  be  strictly  held  to  |hte  terms  thereof,  and  that  Her 
failure  to  pay  the  said  sepond  instalment  on  the  2Qth 
December,  1886,/^()vhich  failure  continued  and  existed 
even  up  to  knd  w^  the  issue'of  the  said  writ  of  execn- 
tion  and  the  secure  th«rewider  made),  terminated  the 
right  of  the  opposant  to  secimi  a  discharge  in  full  for  50c. ; 

""Considering  that  opposant  has  failed  to  prove  the  alle- 
gations of  her  opposition,  and  that  the  tender  by  her 
made  therewith,  was  too  lato^and  moreover  insufl^cjent ; 

"Considering  that  said^motion  to  supplement  said  ten- 
der is  also  too  late,  and  in  any  event  is  insufficient  in 
amount,  doth  dismiss  said  opposition  dfind^annul^  and. 
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said  motion  to  add  to  deposit,  and  doth  Maintain  the  con- 
testation of  said  opposition  , with  costs  a^inst  tho  oppo- 
sant dutratts,  etc."  „  \  *^ 

A  •  \ 

LoRANOER,  J.  (in  Review) :--  \ 

Le  demandeur  est  porteur  de  deux  jugeirients  rendus 
contre  les  dfefendeurs  conjointement  et  solidairemenf,  en 

tIZJ    "T  ^.^^*-     ^''  deux  jugements,  eu  capital  et 
int6r6t8,  s'flevaient  en  Octobre  de  la  m6me  ann6e  k  une 
somnie  deplus  de  #1,200..  II  est  intervenu  ik  cette  der- 
ni6re  fipoque  entre  les  dtfendeurs  et  leurs  crfeanciers,  au' 
nombre  desquels  se  trouvait  le  demandeur,  un  concordat 
par  lequel  les  d6fendeurs  ont  obtenu  une  remis*?  de  60 
pour  cent  sqr  leurs  crfcances  et  ont  donn§  une  caution 
pour  la  diffl&rence..  Le  demandeur  a  rMuit,  A  I'fepoque 
de  oe  concordat,  sa  crfiauce  k  la  somme  de  |1,000    et  a 
accept*  en  paiement  final  50  pour  cent  sur  oette  somme 
•  sans  int6r6t.   II  a  6t6  convenS.que  le  montant  restant  du, 
serait  payable  au  taux  de  #200  par  ann6e  entre  les  mains 
dune  personne  d6sign6e  par.les  crfianciers,  le  premier 
paiement  devant  6tre  fait  le  20  d6cembre  1886.    Ce  pre- 
mier paiementa6t6  fait;  le  second,  celui  de  d6cembre 
1886  ne  la  pas  6t^,  et  dans  le  mois  de  mai  1887,  le  de- 
mandeur a  ex§cut6  I'un  de  ses  jug^ments  pour  le  plein 
montant  moms  la  somme  repue  sur  le  premier  versement. 
11  a  fiut  saisir  des  biens  personnels  de  la  d6fenderesse. 
consistant  dans  J'uftufruit  de  certains  immeubles  situ^s 
enla  paroisse  de  Lachine.    Elle^  port*?  opposante  et 
entrautres  moyens  d'oppositi^,  elle  invoque  le  conw 
cordat,  qui,  suivaut  elle,  est  uiie  remise  de  la  cr6ance  du  ^ 
demandeur  jusi^n'k  concurrence  de  50  pour  cent  et  2 
op6r6  novation  de8ax5r6ance  pour  la  difference ;  en'dW, 
tres  mots,  qu'en  vertu  de  ce  concordat  les  droits  du  de- 
.mandeur  resultant  des  jugements  en  question,  sont  eteints 
et  qu  il  est  non  recevable  dans  rex6cution  qji'il  a  prise      I 
■Xe  demandeur  r6pond  qu'il  n'a  sign6  le  conwrdat  qu'A 
la  condition  que  les  dfifendeurs  en  rempliraient  fiddle-* 
ment  et  ponctuellement  les  conditions ;  que  I'unede  ces 
conditions  6tait  que  les  d6fendeurs  paieraient  Anxdoki^ 
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ancee/Ies  vcrsemeuts  convenus ;  que  n'ayant  pas  fait  cCelai 
da  20  dScembre  1886,  le  c;pucordat  est  devenu  nul  et  de 
nul  ^ffet ;  que  co  cbncordat  n'a  pas  op6r6  novation  des 
^jug^ments  du  demaudeur,  sou  seul  effet  6taut  d*en  r6- 
duire  le  montaut  et  d'accordcr  du  dSlai ;  que  vu  le  dSfaut 
desldSfendenrs  d'ex^cuter  le  dit  concordat  le  demandenr 
a  droit  de  r^clamer  le  montant  eutier  de  sa  cr6ance. 

I>a  Gour  de  premiere  instance  a  maiiftenu  la  contesta- 
tion et  renvoy^  Topposition.  Oil  demaude  la  revision  de 
cejugement. 

Des  questions  de  forme  et  de  procedure  put  kik  soule- 
v6es  par  la  contestation.; -mais  ellcs.sont  sans  importance 
rdelle  sur  le  litige.  Le  seul  point  qui  m6rite  I'attention 
sdrieuse  de  la  Gour,'  est  le  concordat  en  question.  Est-il 
vrai  qu'il  comporte  une  remise  complete  et  absolu^  en 
favour  des  d^fendeurs  de  la  moiti6  de  lenr  dette,  et  y  a-t-il 
eu  novation  des  jugements  rendus^ntre  enx? 
'  II  est  de  principe  que  la  novation  ne  se  presume  pas 
et  que  Tintdntion  de  I'opferer  doit  6tre  6vidente. 

L'acte-de  concordat  est  fait  sans  condition.  D'un  cQt6 
il  y  a  I'offre  des  defendeurs  de  payei*  a  lenrs  cr6anciers 
une  sgmme  de.50  pour  cent  en  reglement  final  de  leurs 
r^clamatioits,  avec  cautionnement  et  prome^se  de  payer 
cette  somme  par  ^vaj^nents,  a  des^Spoques  dStermin^es  ; 
de  I'autre  cdt6,  ij^aHjacceptation  pure  et  simple,  des  ct6- 
anciers  avec  renou^C^pon  form||le  aux  int^r^ts  6chus  et  k 
6cheoir.  Le  coiycoifdat  ne  contii^^  pas  la  condition  que 
Ton  retrouve  4aus  tons  les  actes  de  ce  genre,  savoir,  que 
la  ouit^ce  finale  restera  subordonn6e  au  paiement  en- 
tiier  et  Cbmplet  des  versements.  . 

Le  dvmandenr  soutient  qu'il  p'y  a  pas  eu  substitution 
d'une  nouvelle  crSance  k  Tancieime,  mais  une  simple  re- 
duction de  sa  creance,  ayec  une  garantie  accessoire  pour 
•le  paiement  de  la  pakie  due  ;  que  >cette  r§ductioii  ayant 
6t6  f«lite  pjir  les  defendeurs  en  f^llite  ne  pent  pas  dtre 
coQsideree  comme  une  remise  volbntaire ;  qu'elle  a  kik 
obteaue  forc§inent  et  n'est  obligaroixe  contre  eux,  que 
80U&/la  condition  que  les  defendeuirs  paieraient  fiddle^ent 
leurjb  versements  aux  6poques  conveuuee 
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'  De  son  c6t6,  I'opposante  prfiteTnd  qu'll  ne  s'a«t  pas 
d  une  matiere  commerciale ;  que  le  contrat  interveim 
entM  eux  est  un  contrat  purement  civil  et  que  les  regies 
du  droit  civil  seules.  doivent  s'appliquor.  Elle  assimile 
le  concordat  A  une  donation  pure  et  simple  pour  la 
/partie  de  la  sgmme  remise,  et  soutient  que  I'acte  ne 
(xmtenant  aucune  condition  r6solutoire.  il  constitue  une 
libfiration  complete  pour  le  surplus  remis  de  la  cr6ance. 
Le^demandeur  a  citfir  un  grand  nombre  de  pr6c6d^ts, 

n  Jf  t'"  .1r  ^"^^  ?  ^"'  ''^«^'  ^"  ^^«»*  commercial,  tel 
qu  in^t«rpr6t6es  sous  I'acte  de  faillite,  doivent  s'appliquer, 
la  pr6t«,tion  du  demandeur,  en  principe,  serait  bien  fon^ 
d6e.  Sil  sagissait  d'un  concordat  intervenu  entre  un 
commer9ant  en  faillite  et  ses  cr6ancier«.  nul  doute  que  la 
r^ise  faite  par  le  demandeur,  ne  pourrait  pas  6tre  consi-  * 
46r6e  comme  une  Iib6ralit6.  vu  que  le  demandeur  n'aurait  ^ 
P4s6t6  hbre  de  refuser  cette  remise,  la  majbrit6  des  cr6- 
anciers  faisant  loi  pour  lui.  Jl  est  de  I'essence  de  la 
remise  pour  qu'elle  emporte  lib6ration.  qu'elle  soit  faite 
Hbrement  et  volontairem'ent  et  d  titre  de  libferalitfi  •  or 

WH  ?/"*/***  ^'f.**^'  ^''  cr6anciers.  parties  dun 'con' 
.^cordat  forc6,  soient  dans  cette  condition. 

On  a  toujoiirs  jug6  dans  ce  pays  que  le  dfifaut  de  paie- 
meirt  dans  le  dfelai  sp6cifi6,  6tait  fatal  &  la  liberation  pro.^ 
mise  et  rendait  Facte  de  composition  nul ;  mais  ces  iuge- 
ment^(mt6t6rendu8sous  1 'empire  d'une  legislation  qui 
n  existait  plus  k  l'6poque  du  concordat  en  question,    lu.  " 
rest^,  il  est  a  propos  de  remarquer  que  dans  tons  les  qas 
que  1  on  a  cit6s,  il  s'agissait  d'un  concordat  avec  stipula- 
tipn  expredse  que  le  d6biteur  ne  serait  Iib6r6  qu'aprds 
paiement  integral  de  la  composition:  condition  que  I'on   .. 
ne  trouve  pas  dans  le  cas  actuel. 

Dans  la  pr6sente  cause,  rien  ne  fait  voir  que  lai 
soit  4e  sa  nature  commerciale,  et  le  concordat  n'esi 
arrangement  4  I'amiable  entre  les  cr6anciers  et  leurs 
teursJ^ui  ne  lie  que  les  cr6anciers  qui  Tout  sign6 
acte  li'^tait  pas  obligAtoire  pour  le  "demandeur. 

iiut&urs  sons  le  Code  fran^ais  6tabUssenk  cette  d1f- 
»Te^oe,\et  jerfifeie  particulierement  k  Laurent,  volume 
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•18,  ^08.  871  et  snivants.  Aprts  avoir  6iiono6  que  la  re- 
mise ne  B'appUqne  pas  k  la  caation,  lomqu'elle  est  faite 
par  un  ddbiteur  en  faillite,  I'aatear  %joi|te  que  ce  principe 
■'  n'est  pas  applicable  an  concordat  amuible  intervenu  entre 
le  d^bitenr  et  ses  orianciers,  etilen  donne  la  raison; 
b'est  que  la  loi  commerciale  d6roge  an  droit  coAimnn>; 
que  le  Oode  de  Oommerce  ne  parle  que  da  concordat  jodi* 
ciaire  et  forc£,  en  ce  sens  qn'il  est  obligatoire  mdme  poor 
les  cr^anciers  qui  n'y  ont  pas  consenti,  tandis  que  le 
traits  volontaire  qne  les  cr^anciers  font  aveo  lenr  d6bi- 
teur,  est  consenti  librement  et  n'oblige  que  les  or6anoien 
qui  y  donnent  lear  consentement. 

En  prenant  les  termes  m6mes  dn  concordat,  H  me  pa- 
rait  qn'il  y  a  en  de  la  pari;  dn  demandenr  remise  absolne 
delamoiti6  de  sa  cr^ance,  sons  la  condition  que  I'l^tlire 
moiti6  ■  Ini  set-ait  garantie  par  nn  cantionnemeat.  Le 
demandenr  se  tronv^it  en  face  d'nn  d6biteiir  qui  ne  loi 
offrait  plus  les  garanties  snffisantes,  et  pour  ne  pas  perdre 
sa  cr6ance  en  entier,  il  en  a  remis  nne  partis  pour  assurer 
Tantre  au  moyen  d'nn  cautionnement  et  sons  des  condi- 
tions nouvelles. 

G'«st  Ik  nn  contrat  nonvean.  II  eak  prouy6  que  tons 
les  frais  sur  les  jugements  en  question  ont  6t6  pay^s  ;  le 
demandenr  a  r6dnit  de  moiti6  le  capital  de  sa  6r6ance  en 
vertu  de  Tarrangement  en  question,  il  n'a  plus,  mai^te-' 
nant  que  le  recount  ordinaire  centre  son  d6l>iteiur,  pour 
Texdcution  de  cet  arrangement.  II  6tait  non-recevable  ^ 
ex6cuter  de  piano  s<iin^  jugemeiit,  et  I'opposition  est  bien 
fondle.  ' 

Le  jugement  de  la^Oour  de  premidre  iiistance  devrait 


i'>> 


£tre  infirm6.  / 

The  judgment  is  as  follows : —  * 

"LaConr^etc 

"^ '  '^'  Gonsid^rant  qu'il  n'esi  pas  en  pretive  que  la  crtence 
du  demandenr  soit  de  sa  natiire  commerciale;  que  le 
concordat  intervenu  entre  les  parties  est  un  arrangement 
k  I'amiable  entre  les  d6fenJcu  s  j  lours  cr^nnciers,au 
nombre  desquels  se  trouvait  le  demandenr,  fait  depuis  le 
rappel  de  la  loi  de  faillite  ;         .. 
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»k1^"!!^?^'  y^""  "*  concordat  comporte  ine  ramiie 
ab^ue  de  la  mo,ti6  de  Ja  dette  de.  d6fendeur«.  avec  obli- 
gation  de  payer  I'autre  moiti6  dans  des  conditions  et  des 
d6Iais  nouveanx,  notamment  sons  la  garantie  d'nn  oan- 
tioimement  qae  le  demandenr  a  accept6 ;       ' 

Oonsidfirant  que  le  demandeur  na  plus  maintenant 
?»/!  !  "i?^""  ordinaire  pour  obliger  Ips  dfcfendenrs  i 
executer  1  arrangement  susdit.  et  est  non-recevjible  k  ex6- 
d«foideu^  ^««  jngements  qu'il  a  obtenus  contre  les 

■r  ''^"•ydfirant.que  I'opposition  en  cette  cause  est  bien 
fondfie  et  qu  il  *y  ^  erreur  dans  le  jugement  de  la  C!our  de 
premiire  instance  qui  Pa  d6bout6e ; 
JOasse  et  annule  le  ^t  jngement^et  proc6dant  k  ren- 
dre  celm  que  la  Oour  de  premiere  instance  aurait  U  ren- 
dre,  maintient  la  dite  opposition,  et  annnle  le  href  alias 
ae^/ocKw  Jmis  en  cette  cause,  et  la  saisie  pAtiqn6e 
dea  droits  et  bieni^mmobiUers  mentionnfie  danSa  dite' 
oppoMtion  et  dans  16,  procAs-verbal  de  saisie.  et  donne 
main.lev6e  de  la  dijie  saisie  i  Fopposante,  avec  d6pens. 
tant  en  Ootfr  Sup^rieure  qu'en.  Oour  de  ftfe/ision,  dis- 
traits,  etc."       .  ^^  ■ 

WAis^  jL  iK.ti  s'     *  '  Judgment  reversed. 

^Mmt  ^ /W/Mter,  for  opposant. 

fiidnviUe  Sf  Marceau,  for  plaintiff  contestinir 
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>    MONTREAL  LAW  BEPORIK 

/  Jun0  8,  1889. 

Coram  jRTTr,  Lokanobk,  Davidbon,  JJ. 

Sfe^UIN  V.  ROCIION,  &  CORMIKR,  mi«  «n  oaQse 

(No.  1.) 


Quebee\Controvfirled  Elections  Act,  s.  41— ^H.  S.  Q.  600 — Aft* 
en  cause — Preliminary  qbjections — Review. 

Hblo  :— That  the  mite  en  eauae  (whether  by  tlie  uiswer  to  the  petition  or 
■abM^uently)  of  uoy  other  «-andid«te  not  petitioner  in  the  oauie,  is 
in  thelnatura  of  an  election  petition,  and  is  aubject  to  the  rules  praa- 
cribedlfur  sucti  petitions;  and  an  appeal  lies  to  the  Huperior  Coart 
•ittinfr  In  Review,  nnder  a.  41  of  the  .Quebec  Controvertetl  Election* 
Act  (RAb.  Q.  SOO),  from  a  Judgment  maintaining  preliminary  objec- 
tions of\the  mu.en  eawt.       .  > 

LORANckR,  J.  :~  — -  ^  %.-*._  ^^  ^^  ^ 

.  Au  oouriB  de  I'iiijitraction,  rintim6  a  donn6  avis  qn'il 
entendait  rirouver  que  Narcisse  Edooard  Goimier,  canc(i- 
dat  dtfait,  s'etait  rendu,  personnellementet  par  son  agent, 
de  son  consentement,  coupable  de  manoeavres  franduleu- 
ses.  Get  avia  Tut  signifi^  avec  assignation  de  comparaitre 
d  un  jour  indiqu6  dans  un  ordire  du  juge  president,  6mali6 
i  cet  effet.  '  Ee'Qiis  en  cause  comparut  par.ses  avocats 
et  produisit  d^nx  r^ponses,  Tune,  de  la  nature  d'nne  ex- 
ception d^clina'^oire,  et  Tautre,  de  la  nature  d'nne  excep- 
tion 4  la  forme.l  G'est  ainsi  qu'il  qualifie  lui'indme  sea 
objections  pr6liniinairo|^  ^^. 

Les  moyens  d -exceptron  d§clinatoire  sont  que  la  plupart 
des  manoeuvres  frauduleuses  reproch^  reinontent  &|[)lus 
d'uneann66  avant\Ia  production  de  la  pitiinte..  Oette  ex- 
ception a  §t6  main^tenue,  et  sept  des  accusations  portdes 
par  le  dil  Bochon,  (int  6t6  renvoydes. 

On  a  inscrit  de  ce  jugement  en  revision,  et  le  mis  en 
cause  demande  le  rejet  de  cette  inscription,  attendu  qu'il 
n'y  a  pas  appel  de  ceite  decision. 

La  section  du  Statqt  en  vertu  de  laquelle  I'avis  a  dte 
donn6,  est  la  55e  de  TActe  des  Elections  Gontestdes  de 
1875,  qui  est  reproduite  par  Tarticle  614  des  Statute  Be- 
fondus  de  la  province  de  Qujibec.     11'  y  est  d6clar6  que, 
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lors  de  I'instruction  dune  petition d'61ection,le d6fendear 
est  odmis  A  prouver  quo  tout  autre  candidut  s'est  rendu 
coupable  de  manccuvr^s  frouduIeusoB.  dn  la  mAmo  ma- 
nidre  et  AVev,  le  mdme  effot  que  s'jl  eut  lui-m6m«  pr68ent6 
la  petition  se  plaignant  de  (!ette  6leotion,  on  de  la  con- 
dnite  de  tol  caudidat ;  inaiB  avant  de  faire  cette  preuve  le 
dfifendeur  doit  en  donnt-r  avis  k  ce  caudidat,  s'il  n'est  \m  . 
d6jk  en  cause,  et  celui-ci  pent  transquostionner  les  t6mbins' 
k  charge  et  en  faire  entendre  k  d6charge. 

II  y  a,  sous  r.Acte  des  Elections  contestfies,  appel  du 
jugement  retidu  sur  les  objections  prfcliminaires,  lors- 
qu'elles  ont  I'effet  de  d6bouter  le  petition nai re,  et  dans  le 
cas  actuel,  la  demande  d«  rintim6  Rochon  a  6t6  d6bout6e 
pour  la  plus  grande  partier  "^a  accusations  6taient  an 
nombre  de  huit,  et  sept  d'entre  6lJ[eas»nt  6t6  rejetfees. 

Le  mis  en  cause  pr6tend  que  I'appel  n'est  ac<!ord6  que 
dans  le  cas  d'objections  laites  sur  la  petition  d'61ection 
elle'raftme,  et  en  faveur  du  p6titionnaire  settlement.  Cette 
pretention  est  contraire  au  texto  comme  k  Tesprit  de  la 
loi.    Le  m6canisme  do  la  loi  des  elections  contestfees,  per- 
met  auz  parties  en  cause  de  faire  intervenir  sur  I'ordre 
da  juge  les  tiers  qui,  au  coursde  I'felection,  se  sent  rendus 
conpables  de  manoeuvres  frauduleuses^  et  ont  pu  vicier 
cette  election.    S'il  s'agit  du  caudidat  d6fait.  il  peut  6tre 
mis  en*cause  par  la  defense  A  \.la  petition  elle-meme,  on 
par  un  simple  avis  au  cours  du^oc^s,  et  dans  les  deuz 
ca^  ildevidUt  partie  en  catise(||'il  s'agit  d'une  fiutl-e 
pet|pnne  la  mise  en  cause  a  lieu  In  vertu  de  la  section 
2t2,  comme  dans  le  cas  de  McShane ;  mais  dans  les  deuz 
cas,  la  parUe  incriminee  a  le  droit  de  se  defendre,  soit  par 
voie  d'ezception  preliminaire,  soit  au  fond.  G'est  un  litige 
nouveau  engage  si^r  la  mise  en  cause,  et  ce  litige  est  k 
tontes  fins  que  de  dioit,  consider^  et  traite  comme  une 
petition  d'eiection.    La  section  6  de  I'Acte  des  Elections 
contestees  definii  da  petition  d'eiection,  une  petition  se 
plaignant  du  rapport  irregtilier  on  de  I'eiection  du  depute> 
on  de  I'absence  de  rapport,  on  de  quelque  acte  illegal 
commis  par  nn  caudidat  non  6Iu,  par  suite  duquel  il  pent 
etre  devenu  inhahile  k  si^er  k  F.assemblee  iegislatw«. 
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Voir  en  rapport  •veo  cette  ■ection,  U  Motion  21  en  oo  qui. 
concerae  lef  allegations  que  doit  oontenir  la  petition 
d'41()ction.  e|t  ^a  section  66  qni  ae  rapporte  A  la  aignifi- 
cation  i^e  Tavia  et  la  preuve  iuu  la  cause. 

Au  r«ite,  e'eat  ainai  que  le  mis  en  caoae  «t  la  Oonr  en 
premiir^  instance  I'ont  compria.  ( 

Lp  mi«  e«r»(^ase  plaide  spteialement  que  la  proo6dnre 
adopt6e  c^tre  lui  eat  de  la  nature  d'une  petition  d'ileo- 
tion,  et  se  plaint  qu'elle  n'a  pas  6t6  accompagn6e  dea  for-~ 
malit^s  vo^lnes  en  pajeil  cas.  Oette  pretention  a^tA 
maintenu^^ar  I'honorable  juge  dans  le  jugemunt  ^bfi^t 
appel.  ^n  de«  mptifs  de  ce  Jni^^ment,  est  que  la  tnise  en- 
cause  est  4  toutes  fins  que  de  droit  niie  poursuite  oontr^ 
le  mii|  en  cause,  pbu^  nianoBUvres  fVanduleoses,  et  que 
cette   tooorsttite    a  commence  aveo  la*  aimiifioation  de' 

L'efi^t  de  la  demaAde  est  d'entraii^er  la  diqnalifioation 
et  la  perte  dea  droits  politiques  du^igiiB  en  cause  pour 
sept  ani.  On  porte  contre  lui  les  accusations  qni  auraient  < 
pn  servir  de  base  k  une  petition  d'6lection.  O'est  en  rea- 
lity i|ln  cas  reoriminatoire  comme  celni  de  BomerviUe  et 
Lt^akme.  0^,  il  a  646^  jug6  dans  cette  cause  que  la  r6- 
ponse  de  M.  Laflamme,  incriminant  son  adversaire,  M. 
Oironard,  etait  de  la, nature  d'une  petition  d'61ection  et 
soumise  k  toutes  les  conditions  et  formalites  de  la  peti- 
tion d'eiection.  Dans  cette  demidre  cause,  oomn^e  dans 
le  cas  actuel,-  la  poursuite  avait  ete  intentee  par  une  autre , 
.  personne  que  le  candidat  defait,  0t  dans  sa  defense  k  Tac- 
tion, M.  Laflamme  avait  un  cas  recriminatoire  centre  son 
adversaire  et  donn6  avis  de  sa  defense.  WGout  de  Re- 
vision a  juge  dans  le  mdme  sens  dans  la  avsiBai  LManc  et 
Oabofury.' 

Dans  la  cause  acttilglle,  le  petitionnaire  Rochon,  an  lien 
de  formuler  ses  plaintes  dans  sa  defense  k  la  ^tition  d'e- 
lection,  comme  il  en  avaii  le  droit,  I'a  fait  an  cq^rs  du 
piocds.  Mais,  en  realite,  I'objet  est  le  mdme,  et  il  n'y  a 
de  diflKrence  que  da^s  la  procedure. 
J.  On  a  donne  comme  raison  d'inconvenient,  que  riiscrip- 
.  tion  en  revision  anrfi  pour  effet  de  retarder  le  procdsi    Je 
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n  en  vols  pa«  U  ra,«>n.    Rien  n'empAche  que  la  Cour  do 

djclinatoire  et  que  le  j«g«  charge  do  iinstruction  du  pro- 

oAs,  procAde  k  cette  instrucUon. 
On  I'a  si  bien  compris.  qu'un.?  partio  seulemont  du 

dossier,  c  est-A-dire  colle  qui  se  rapporto  A  lincident,  a  m 
ransmiBe  A  cett«  Cour.  Lo  si6g„  n'est  pas  demand*  pour 
e  ca^didat  d6fait.  et  le  jugoment  de  la  Cour  de  I^viS 

U  JTh?!"  "^  r,  *^"*'"P"°"'  »«  P««'  l^  affecter  le  sort  de 
I»  petition  d'61ection. 

Je  n'h6«ite  pas  A  declarer  que  nonobstant  cette  inscrip- 
>  tion  sui:  1  incident  souIev6  par  rexception  d6clinatoire,  le 
procAs  suT  la  petition  d'61eotion  pent  «tr«  continu6 

d'nne"^«r  "aT  *f*»*',  «*«»«»«  J«  1*  "ois.  de  la  nature 
d  une  pftUtion  d'61ection,  le  mis  en  cause  avait  le  droit  de 
faire  les  objections  prfeliminaires  qu'il  a  produites.  et  L 
objections  ayant  «6  maintenues,  la  partie  qui  a  6t6  L 
boutte  a  droit  A  son  appel  conform6ment  A  la  section  4t 
de  1  Acte  des  Elections  contest6es.  et  la  motion  pour  rejet 
de  1  inscnption  doit  6tre  renvoyfc  avec  dfipens. 

tr  A  I     c       X...  Motion  rejected.    . 

U.  Ajflen,  for  petitioner  and  mis  en  cau$e.         ■ ' 

h.  N.  Quimpagne,  for  respondent.  ^ 

(J.K.)  " 

/  October  8.,  1889. 

Xio/am  DoHBBTY,  Mathieu  Ait,  JJ. 

UIN  y:  ROOHON.  &  CORMIER.  ««  «,  «««,. 
"       (No.  2.) 

OmdMc  Controverted  Electiont  Act  —R.  8.  Q.  5U^Mi$  en 
_  ^      eauMe—TVial.      ■  ^%  ^ 

""".!I^*^'^'  ""*  "^^  **"  *''•  trialofan  election  petition  bv  been 
dojed,  the  «ipondent  i.  no  longer  ebUUed.  under  B.T<iM4  to 
^•^toabowttu^^yotberc-Klidat^ 

The  judgment  of  the  Court  is  as  folWs  :— 
"LaConr,  0tc » 
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••  CotiRidArant  qn'il  tpport  an  douiAT  qno  U»  partie*  tn 
'  o«tt«  c»m»«  out  «Io«  Ifiur  onquAtu'h;  7  d^cttinbru  188H  ; 
".  Ck>0Hid6r«iit  c|U«  l«  28  iivril  dernier,  le  ii4titionn|^irp  * 
produit  an  buri>«a  dU  protonotairo  du  djatrict  d'Ottawa, 
oik  la  petition  a  £t<^  pr^flflnt6<>,  nno  inaoription  ponr  audi- 
tion dovant  la  Oour  8up4ri»*ur«',  iii^goant  «n  r^viaion,  con- 
formiraont  A  rartiil«  641'ileH  S.  U.. Q. ;  ^ 

"  OonNid/^rant  qn'aux  tormea  de  Tartiola  fi14  dca  dita 
Htatnt^,  le  difendour  no  ponvait  Atre  ^dmia  qne  pendant 
rinatrncliou,  A  proiwer  que  I'autre  uandidat  06nhier, 
e'fttait  rendu  •'oilpable' do  inaMoeuvrea  iYanduKmm'a': 

"  CoHHid^rant  qu«,  par  la  cloturodo  I'dnqudte,  rinatriio- 

tion  6tait  tormin6o,  <'t  qutj  1»  d6f<mdeur  ne  p«ut  retarder 

I'audition  aur  cette  petition,  pour  proc6dor  A  la  prct^ve  de 

mancenvrea  fraudulnuHea  cominiaita  par  Cormfor,  preuve 

-qn'il  ne  pimt  l^^alom^'ut  faire  maintenant ;  -     • 

"".Aaccord6  et  accbrde  la  motion  du  dit  p£titionnairo. 
'  ei\R%^  et  fixe  lundf,  le  28  octobre  courant,  A  dix  houres      ^ 
e|  ydnmi  du  malin,  ponr  I'audition  de  cette  petition  de- 
^t  la  dite  Cour  Sup^rieurn  siigMant  en  r^ipion,  et  per- 
let  au  dAfopdeur  de  produiri»  aa  preuve  d'ici  au  21  octo- 
oouraiit,  et  faute  par  lui  de  produ'ire  ainai  cette  preuve,   ^ 
il  sera  proc6d6  A  I'audition  aana  cette  prouve ;  lea  d^pena 
sur  cette  motion  sutvront  le  aort  du  prac^a." 

,    y        '  .  Motion  granted. 

H.  Ajflen,  for  petitioner  and  mis  en  cause,  — ^ 

L.  N.  Champagne,  for  reapond^nt. 
(J.  K.)'  ■ 
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.^^  Ootob«r  8,  1881). 

Co^^aai  Di)iiB,^ry,  TAiT.^^^RiMiitR.  jj.      \. 
SfiODIN  V   ROOHON  A  CORTWIKR.  «^  ^  .,,^ 

Q--6-C  amtrav4rM  Election,  Aet^R.  8.  Q.  fiH-TViai -^ 

Vyhem  jconduded. 

.     Htto:-.Th,t  th«  1,1.1  of  an  .l««tlon  „Htkm  i«  .»„,,lud.d  whan  lh« «;,. 

|»t«it  lh«n,«n«r  for  the  nMi,«,„|,nt  to  rIv«  notloa,  nn.l.r  It  H  tWu 

The  jndgment  in  a*  tbllowa  :— -Wk . — 

irZt'n^l"'*  having  heard  the.  partita  by  their're-pect* 

W  t%  diatrict  of  Ottawa  the  16th  of  December.  1888. 

BlectionUot  (R.  S.,Q.  614).  it  i,  ena..t,.d  thai  on  the  trial 
of  a  iHititlpn.  the  respondent  may-give  evidence  to  show 
that  any  pther  candidate  haa  been  gnilty  of  oorrnpt  prac* 
^o«. :  but  before  entering  into  auch^roof  the  respondent 
»  lAall  give  notice  thereof  tp  spoh  (ttindidate  if  he  be  not 
already  m  the  cause,  who  ibay  cross-examine  the  wit- 
neaaea  agamst  him  and  i(irodnce  others  i,^i«  pwn  be- 

;•  Considering  that  on  the  tth  of  December.  1888,^the 
aaid  teapondent  declared  his  engu^te  closed  upon  the  elec- 
tion  petition  in  this  cause,  and  petitioner  thereupon  de- 
clared he  had  no  rebuttal  ^vidence'to  make,  and  the«.. 
guft€  of  both  petitioner, and  respondent  being  closed,  said 
trial  was  thereby  terminated  and  concluded,  and  either 
of  Hid  piirtiea  was  entitled  forthwith  to  inscribe  said 
election  petition  for  hearing  before  this  Court  • 
^-Considering  that  the  declaraOpn  of  said  respondent 
*    **?^„  *»^  %  ^*n^  day,  deolariSg  that'  he  intended  to 
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prot-e  coi^pt  practice  cmnmitte^;  daring  and  after  said 
election  iby  Narcisse  Edonard  Oormier,  the  mi$  en  eaxue, 
and  other  candidate  at  said-election,  whether  filed  before 
or  after  the  closing  of  said  enquite,  had  not  been  served 
upon  said  imsm  came  before  being  filed^  and  that  no  no- 
tice of  respondent's  intention  to  prove  cbrmpt  practice 
against  him  h»A  been  served  npon  him  before  the  con- 
clusion of  said  trial,  and  that  said  mm  en  came  was  not  in 
the  cause  when  th^  said  trial  was  so  concluded  ; ' 

"  Oonsidering  that  after  the  closing  of  the  enquite  by 
petitioner  and  respondent,  the  trial  being  concluded,  the 
s^d  mis  en  cause  could  not  be  brought  into  the  said  cause, 
or  evidence  given  to  show  that  he  had  been  gfuilty  of 
corrupt  practice  during  or  after  said  election,  inasmuch  ae( 
no  such  evidence  could  be  given,  except  at  the  trial  of 
said  petition,  and  said  trial  had  been  concluded  ; ' 

"  Gonsideriug  that  the  judge  who  tried  said  election 
petition,  instead  of  adjudicating  upon  said  charges  as  he 
did  in  the  judgment  of  the  16th  of  December,  1888,  now 
under  revision,  should,  for  the  reasQus  aforesaid,  have' 
declared  said  trial  concluded,  and  that  he  was  without 
jnrisdidtion  to  try  said  charges  ; 

"  Oonsidering  that  said  judgment,  in  abjudicating  upon 
said  charges  as  it  did,  is  null  and  without  effect,  the  trial 
ju^ge  who  rendered  the  same  being  without  jurisdiction 
to  adjudicate  as  he  did  ; 

"  Doth  for  the  reasons  aforesaid  declare  said  judgment 
.  rendered  on  the  said  15th.  of  December,  1888,  to  be  nij^l 
and  void  and  of  no  effect,  and  each  party  is  ordered  to  \ 
•pt^j  his  own  costs."  1 

Judgment  annulled.      I 
J    H.  Aiflm,  for  petitioner  and  ms  en  cause. 

If.  iV.  CAam|Nigii0,  for  respondent.  ^    \. 
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X-  December  80,  1889 

Coram  JettI;,  Wurtele,  Davidson,  JJ. 

SMUIN  V.  ROCHON.  &  CORMIER,  mis  en  cause. 
^^  '  (No.  4.) 
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Quebec  Controverted  Elections  Act-Preliminarp  ohjections- 
»       Sermce  of  petUion  —  Description  of  electoral  d^rict^ 
.      ^   ^mps  -*  Cf^pt  practice  -  Knowledge  of  candidate  - 
Evidence.     » 

Hbld  :-l.  A  >trtion  preBentod  on  the  rth  November  and  served  oh  the 

®">  ^^^^  *'^hln  the  delay  prescribed  by  R.  8.  Q.  482. 
'  ^'^lffr7^5^*%«'«*=»°™^  district,  in  the  peUtion,«i  n 

tnct  of  Ottaw<»  is^ot  a  .uft^ent  ground  for  rejecting  the  petition, 
theeIectors4  district  being  in  f||«,m^  pf  the  county  of  Ottawa 

a  In  a  district  where  the  fee  on  filing  petition  is  payable  in  money  t<!  the 
clerk  of  the  C<»urt.  and  h«,  been  duly  paid,  the  absence  of  sUmp.  «J 
the  petition  is  not  an  irregularity.  '.  ' 

4.  The  ftct  that  1^  sums  werd  being  illegally  spent  by  th«  ag^U  of* 
candidate,  and  that  this  circumstance  must  have  beeii^^oVwn  tothoee 
who  were  engaged  in  promoting  his  election  in  that  part  of  the  iwun- 
ty.is  notof  Itself  sufficient  to  prove  knowledge  by  the  feandidato  of  * 
corrupt  practice,  where  it  appears  that  he  was  not  presek^t  at  the  place 
where  the  money  was  being  disbursed,  but  was  engaged  in  a  remote 
part  of  the  county.    Knowledge  of  corrupt  practice  miwt  be  cteai^ 
ly  established,  and  where  the  evidence  is  so  contradictory  as  to 
raise  a  doubt,  the  defendant  is  entitled  to  the  benefit  of  the  doubt 

Jett«.J.:-        ° 

Alfred  Bochon,  Ecr.,  avocat,  de  Hull,  ayant  6t6  6lu  le 
14  septembre  1887,  d6pute  k  Tassemblfie  Ifigisiative  de 
Qu6bec,  pour  le  district  6lectoral  d'Ottawa,  S6guin,  6lec- 
teur  de  ce  district  conteste  cette  election. 

Le  d6fendeur  soull&ve  d'abord  certaines  objections  prfi. 
liminaires.    U  soutient : — 

lo.  Que  lapMi^on  ne  lui  a  pas  6t6  signififie dans  le  d6-  '^ 
lai  fix6  par  la  loi ; 

8o.  Quo  lo  distriol  61ectoyal  pour  le(|ueUl  »  ^t6  6lu  est  ~ 
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incorrectement  dSsign^    dans    fi   r^ifftte  dn    p£iition- 
naire ;  ' 

80.  Enfin  que  cette  requite  n'est  pas  revdtue  des  tim- 
bres jndiciaires  requis  par  la  loi. 

La  Gour  doit  done  prononcer  but  ces  trois  objectioiiq,^ 
avant  d'ar river  au  merite  de  la  cause. 

lo.  La  petition  a-t*elle  6t6  signifide  daus  le  d61ai  fix6  par 
la  loi?  . 

L'art.  372  des  Statuts  Befondfusde  Quebec,  declare  qn'il 
doit  6tre  donnd  avis  dans  la  Gazette  Officielle  de  T^lection 
d'nn  d§pnt6  a  rassembl^c  legislative. 

L'art.  482  ajoute  ensuite  que  toute  petition  contestant 
Ifk  validity  de  cette  election,  doit  Atre  produite  au  greffe 
dans  les  trente  jours  de  la  publicatipn  de  cet  avis,  et  enfin 
Tart.  495  dit  que  la  signification  de  la  petition  au  d6put6 
6ki,  doit  avoir  lieu  (^ans  les  cinq  jours  de  sa  production 
^au  greflTe. 

Dans  respdce,  I'avis  a  ^t6  public  dans  la  Ghtzette  Offi- 
cielle, le  8  octobre  188*7,  la  petition  a  6t4  presentee  le  *J 
novembre.  et  elle  a  6t6  signifi6e  le  lesi^main,  8  novem- 
.•bre.  K 

II  n'y  a  done  aucun  doute  que  la  loi  a  6td  rigoureuse- 
ment  observ6e. 

^o.  T  a-t-il  erreur  dans  la  designation  du  district  electo- 
ral i)dur  lequel  le  defendeur  a  Ste  §lu  ?  .^ 

La  province  est  divis6e  en  68  districts  eiectoraux.  (S.R.Q. 
^  art.  64).  Ces  divisions  sont  designees  comnie  suit:  le  dis- 
trict Electoral  d'Argenteuil,  de  Bagot %..  d'Ottawa,  etc. 

La  petition  designe  le  district  pour  lequel  le  defendeur^a,. 
ete elu, sous  le  nom. iAB"J)istrict4lectordl duComti eP Ottawa** 
On  a  done  ajoute  ces  deux  mots :  d,u  Comt4,  h  la  designa- 
tion indiquee  par  la  loi.  Cette'  legdre  y|»riante  est  elle 
suffisante  pour  faire  renvoyer  la  procedure  du  petition- 
naire  ?  Nous  ne  le  croyons  pas.  Le  l^slateur  lui-mSme 
se  sert  des  mdmes  termes  dans  l'art.  91  des  S.  B.  Q.  en  in- 
diquant  quels  sont  les  districtii  eiectoraux  qui  forment  nn 
colldge  electoral  et  sont  representes  par  un  depute.  Get 
—art  91  ditc^-X?liaeun^4e8^  districts  4Ieotoranx~<fe>-  < 


d'Argenteuil,   Bagot.,,,., Ottawa,  etc,"   ^t  l'art.  l&J  ^  9 
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ajoute:  "  L'expression  rfia^rfc/  ilec/oral  signi&e  tout  comti 
u^...^      "•  **"  POJ't^on  de  cette province  ayaiit  le  droi£ 
d 61ire  un  d6put6  4  Ikssemblfie  I6gi8lative."  Or,  comme 
le  district  61ectoral  d'Ottawi^est  form6  du  Comt6 d'Ottawa/ 
seulem^nt,  il  est  §vident  que  la  designation  dont  le  pfiti- 
tionnaire  s'est  servie  ne  pent  avoir  induit  Je  d6fendei^r  en 
errewr     L'objection  n'est  dontf  pas  s^rieuse,  et  la  ^Oml 
regie  de  pratique  en  dispose  en  disant :  "  No  proceedt^J 
»nan  be  defeated  by  any  formal  obfection."  \  / 

80.  La  petition  est-elle  irr6guliere  faute  ^e  timbres  Vu- 
diciaires.  j 

"■ ..  i*"*"  ^^''  <^««  Statuts  Refondus  de  Qu6bec,  dit :  "  Les 
^^  trais  et  honoraires  des  protonotaires  et  les  autres  ties^ 
^^  imposees  sur  les  proc6dures,  dans  une  action  de  preWidre 
^^  classe  k  la  Cour  8up6rieure,  sont  exigibles  sur  les  pfoo6- 
^^  dwes  d'une  p6tition  d'61ection,  en  autant  que  ce2  der 
jii^dres  ressemblent  k  celles  mentiWfies  en  piiainier 

La  pratique  fitablie,  et  le  tarif  en  force  lajustifi^  a  fiit      f" 
con8id6rer  jusqu'ici  I'enElure  d'une  petition  cojime   eW 
rapport  d'une  action.     La  somme  4  payer,  dans  le  cas  qui 
nou8^)ccupe  ^tait  done  ce  qui  aurait  6t6  requis  pour  raj  k 
porter  un  bref  dans  une  action  de  premiere  flasse,  c.  a.  < .     -      ; 
•6.80.    Etsicette  proc6dure  s'^tait  feite  dans  le  distriJt 
de  Montreal  il  aurait  fallu  mettredes  timbre?,  au  inontailt 
de  cette  somme  §ur  la  petition.  T        T' 

Mais  la  loi  relative  aux  timbres  judiciaires  ne  s'appUqie 
paa  de  la  m6me  maniSre  a  tons  les  districts  de  la  provinde. 
A  Montreal  ou  tons  les  revenues  sont  versus  an  trfisLr         - 
public,  qui  paie  fensuite  aux  officiers  da  greflfe  des  tra3e- 
ments  fixes,  non  seulement  la  taxe  mais  encore  les  hoit      ' 
rawes  du  greffier  sont  pay6s  en  timbres.    D4ns  le  district 
d  Ottawa,  an  coritraire,  I'honoraire  auquel  le  protonotaire 
a  droit  sttr  une  procedure  quelconque  lui  appartient  en 
propre  etpour  cette  raison  lui  est  pay6  en  argeijt.    La 
taxe  seule,  lorsqu'il  en  est  impost,  revient  au  gouvemer 
ment,et8epaie«n  timbre.  "  * 
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Or  <.Uf  le  rappon  d'une  actlonil  tt'y  a  qu'nn  Sohoraire" 
pouy  le  irrelfier,  sans  twe,   V4X  npus  i^vgnp  |a  pieuve,  dans 
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la  deposition  du  protonptalre,  M.  Dris^oU,  que  cet  hono- 
raire  de  |5.B0  lui  a  §t6  pfiy6. 
>Gette  troisi^me  objection  n'est  done  pas   fondto,  non 

plus.        .■■-■■■%-■':■'/■"  ■  ..■.     '■  ■..    .  ■  '■ 

Ayant  ainsi  dispose  des  objections  pr61iminaires,  noas 
,  arrivons  anx  questions  que  fait  naitre  le  fond  mdme  du 
litige. 

Les  accusations  port^es  contre  leddfendenr  sont  mul-   ' 
tiples ;  nous  nous  ferons  un  devoir  de  les  rednire  k  ce  qni^ 
est  strictement  ndcessaire  pour  la  decision  de  la  cause.  . 

Les  faits  que  nous  avons  ici  d  apprScier  peuvent  se  di- 
viser  en  deux  categories  : — 

lo.  Geux  que  Ton  invoque  pour  demander  la  dequalifi- 
cation  du  d6fendeur ; 

2o.  €eux  qui,  sans  atteindre  le  a^fendeur,  peuvent  jus- 
tifier  Tannulation  de  Velection. 

1.  Dans  la  premiere  categorie  vienneut  se  placer  quatrcK 
accusations  sp^ciales : 

a.  Le'cas  du  Dr.  .Roi^Ater  ; 
'    c.  Le  cas  de  Oeo.  Atibry. 
^■'   i.  Le  cas  de  Bronson. 

o.  Enfin  le  cas  de  Madore.    .        -  ' 
a.  °Le  cas  du  Dr.  Routhier. 

L'accusation  portde  contre  le  ddf^ndeur  sur  ce  point,  est 
enoncee  k  Tarticulation  de  faits  ^  petitionnaire,  dans  les 
termes  suivants  : —  •    ./'-■#•'"  j»';:;.'|     ':'/ 

"  d.  'Ilhat  said  respondent,  4t  a  place  -known  as  li'Ange 
"  Gardien,  in  the  County  of  Ottawa  and  Province  of 
*'  Quebec^  and  also  at  the  City  of  Hull  aforesaid,  on'  or 
«'  about  the  first  day  of  se|^tember,  1887,  hired  and  engaged 
"  one  L.j  G-.  Bonthier,  Doctor  of  Medicine,  .t)ien  of  L'Ange 
"  Gardieni  aforesaid,  and  now  of  said  Oity  of  Hull,  for  a. 
".  valuable  consideration,  to  wit,  for 'respondent's  promis- 
"  sory  note  for  $250  or  thereabouts,  made  and  signed  by 
"  respondent,  and  delivered  to  said  L.  G.  Bouthier,  being 
**  an  elector  entitled  to  vote  at  said  electkin,  to  work  and 
"  for  having  worked  as  a  canvasser  for  respondent  at  said 


ei.ectioB;"*nd  gaid  iBspondent  gave  and-deli^ered  aaid 
"  pTOinissory  note  to  Isikid  L.  G.  !Bouthier,  in  ordet  to  in- 
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••  dupe  said  L.  G.  Routhier  to  vote  for  said  respondent 

or  to  refrain  from  voting  against  the  said  respondent  at\ 

„  "  said  election,"  \ 

^  L'accusation  ainsi  formul6e  est  r6gie  par  Particle  407 

des  Statuts  Refondus  de  Qu6bec,  qdi  declare  que :  "  le 

"  paiement  de  deniers  ou  autre  vale^r  fait  k  toute  per- 

•'  Sonne  pour  tri«ailler,  ou  pour  avoii  travaill6  comme 

cabaleur,  est  une  n»«no&uvre  fraud uleuse...^  "  ' 

"  Passons  maintenant  A  I'examen  de  la  preuVe. 

Le  Dr.  Routhier  qui  est  le  principal  temoin  du  petition, 
naire  sur  ce  point,  s'exprime  comme  siiit,  p.  286  :— "  M. 
"  Rochon  m'a  fait  demander  par  un  de  ses  amis  d'aller 
"  Chez  lui  un  jour  fixe.    Je  m^  suis  rendu  et  j'ai  6t6  con- 
'  duit  dans  son  bureau  priv6.  et  Ik  il  m'a  dit :  'j'ai  enteridu 
aire,  et  on  m'a  mftme  assurfeque  vous  dfisirez  travailler 
"  'po^T  moi  dans  '<iette  pr&ente  Election.'    Je  lui  aidit 
"que  la  chose  6tait  possible,  que  je  pourrais  travailler 
Vpour  lui,  et  que  9a  d6pendrait  de  son  programme.    II 
••  m'a  parl6  un  p6u  des  questions  politiques,  et  ensuite  il 
"  m'a  demandfe  quelles  seraient  mes  conditions;  il  m'a 
"  depiand6  dans  quelle  partie  du  comt6  je  pourrais  exercer 
'•  le  plus  d'influence,    Je  lui  ai  dit  que  c'6tait  dans  East 
"  Templeton,  L'Ange  Gardien  et  la  rividre  du  Lidvre.    II 
"  m'a  demands  quel  montant  il  faudrait  pour  parcourir 
••  ces  diflterentes  paroisses,  et  je  lui  ai  dit  que  9a  prendrait 
••  de  deux  A  trois  cents  piastres,  et  nous  avons  mis  pour 
"  deux  cent  cinqnante  piastres.    Et  il  m'a  donn6  un  bUM 
**  promismire. 

"  P.  288.  Q.  Maintenant  pour  quelle  considSratibn  cei 
"  billet  vous  a-t-il  6t6  donn6  par  M.  Rochon  ? 
^^  "B.  La  consid6ration  6tait  que  je  travaille  pour  lui, 
"  que  j'use  de  mon  influence  dans  les  localit§s  susdites, 
"  durant  I'dection  ;  je.devais  travailler,  cabaler  et  parler 
'*  comme  oratetir  sur  les  hustings." 

Enfin  (p.  298)  il  ajonte  que  Iji  porte  du  cabinelFde  M. 
Rochon  a  6t6  so%neusement  tekue  ferm6e  pendant  tout 
cet  entretien. 
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1      Le  petiuouuin  &  cherchfe'  ensuite  i  faire  corroborer  <^ 
t&noignage  par  deux  autres.    Zotique  Routhier,  frere  du 
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DoctfUT,  affirme  cju'il  a  vii  I'^crit  que  le  d6fendetir  avait 
donn6  k  sou  t'rdre,  e|  que  c'^tait  un  billet  promissoire. 
Gicdron  Talb^pcJerc  de  M^:Rochon,  declare  qu'il  aait  an 
bureau  de  ce  derniei'v  lorsqne  le  Dr.  Roui&ier  y  est  all6,  et 
que  la  pojte  du  cabinet  du  d^fendeur  ^st  reside  fenhde  . 
pendant  leur  entrevue.  "  *" 

Telle  estlT^'  preuve  faite  par  le  demandeur.    Mais  cette 
preuTe  est  contredite  de  la  maniere  la  plus  forme^e  snr  > 
des  points  d'une  importance  considferable,  et  sur  d'f^ntres 
elle  est  loin  d'etre  soutenue  comme  elle  anrut  du^l^dtre. 

Airisi,  dds  le  d6but,  le  Djr.  Routhier  affirme  que  c'est  le 
d6fendeur  qui  I'a  fait^emander,  et  qu'il  n'est  all6  le  voir 
que  sur  riette  invitation  ;  et  pressfe  de  nommer  celui  qui 
iui  a  communique  cette  invitation,  il  d^lare  que  c'est 
L6onard  Moncion,  maitre  de  poste  de  I'Ange  Gardien.  Or, 
Mpncion  intetrogfe'  nie  ^ormellement  que  le  dfefendeur  Iui 
ait  jamais  dit  d'inviter  le  Dr.  Routhier  k  aller  le  voir, 
qu'U  n'a  pas  dit  non  plus  au  Dr.  Routhier  que  le  d6fen- 
deur  voulait  le  voir ;  et  il  affirme  au^contraire  que  c*e8t  le 
Dr.  Routhier  qui  est  all§  deux  fois  Iui  dire  qu'il  aimerait 
k  rencontrer  le  d6fendeur,  qu'il  voulait  travailler  pour 
Iui  et  qu'il  dfesirait  s'entendre  avec  Iui.  Malgrd  ces  deux 
demandes,  Moncion  a  refusfe  d'en  parlor  aud6fendeur! 
€ousineau  declare  pareillement  que  Routhier  Iui  a  deman- 
d§  de  le  presenter  au  ddfendeur,  qii'il  voulait  le  voir  pour 
Iui  offrir  ses  services  pour  I'felection.  Et  Routhier  lui- 
mdme  corrobore  Gousineau  sur  ce  point  dans  sa  premiire 
deposition  pour  la  defense,  (preuve  du  dSfendeur  p.  8), 
puis  il  avoue  avoir  exprim6  k  M.  Goyette  et  &  d'autres  le" 
dfisir  de  voir  M.  Eochon  (preuve  du  defendeur  p.  85 ; 
preuve  du  p6titionnaire  p.  290).  Ainsi  voiljl  x»  temoin 
force  de  reconnutre  Ini-meme.que  dds  le  debut  il  fausse 
la  verite  !    Que  loin  d'avoir  et6  invite,  o'est  Iui  qui  s'est 

oflfert!  '  \  X 

Gontinuons  I'examen  de  sa  deposition.    Ayant  reussi  A" 
obtenir  I'entrevue  qu'il  desirait,  il  se  rend  chez  le  d6fMi- 
deur.  '  Jl  admet  que  dans  la  premidre  piece  du  bureau  du 
,l^f).pflftnT  il  a  vu  le  tdmoin  Onesime  Groulx  et  d'antrtft 
personnes,  (preuve  du  defendeur  p.  21).    Et  Groulx  dit 
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aatei  qa'il  6tait  Id,  lorsqafe  le  Dr.  Rotithier  eat  vena  voir 
le  demandeur,  et  il  affirme  positfv^i^nt  que  la  porte  da 
cabinet  da  d6fendeur  est  rest6e  oaverte  pendant  tout  le 
temps  de  I'entretien,  et  qu'il  y  avait  d'autres  persbnnes 
avec  eux.    On  dira  peut-6tre,  mais  Talbot  affirme  le  con- 
traire !    Oui,  mais  Talbot  no  parait  pas  trds  sfir,  (preuve 
du  dfifendeur  p.  899) ;  puis  Groux  6tablit  qu'il  n'6tait 
pas,  dans  le  moment,  chez  le  d«fendeur,  mais  se  tenait  an 
contraire  au  bureau  d'enregistl-ement,  pour  copier  les  lis- 
tes  d'filecteurs,  de  plus  que  pendant  une  bonne  partie  de* 
la  campagne  61ectorale  il  I'a  viii  bien  sou  vent  ivre,  enfin 
qu'il  ne  le  croirait  pas  sous  serment  parce  qu'il  I'a  enteu- 
du  nier  en  Cour  une  signature  qu'il  avait  oependant  v6ri- 
tablement  donn6e  !  (preuve  dui  dfefendeur  pp.  14,  16,  16). 
D'autres  tfimoins.  entre  autr^  Champagne,  recorder  de 
Hull,  (preuve  du  d6fendeur,p.  180),  et  Goyette,  greffier 
de  la  Cour  de  Circuit,  (p.  141),  disent  formellement  qu'ils 
ne  le  croiraient  pas  sous  sel-ment.    McConnell,  pp.  166, 
156),  sans  aller  aussi  loin,  dit  que  Talbot  est  malheureu- 
sement  dou6  d'une  mfimoire  bien  infiddle  lorsqu'il  s'agit 
de  faits  qui  ne  sont  pas  rfecents,  et  il  donne  pour  Qxemple  - 
la  nfigjition  par  Talbot  d'un  fait  qui  6tait  ii  la  connaissan- 
ce  de  McConnell  lui-mAme  et  sur  lequel  celui-ci  a  jur6 
positi^en^t  que  Talbot  se  trompait.    Enfin,  Rochon  de- 
clare auBsi,  comme  Groulx,  que  la  porte  de  son  cabinet 
est  restte  oaverte  tout  le  temps^de  la  premidre  entrevue 
qu'il  a  ene  avec  Bouthier.  '  .'   ' 

C'est  done,  dans  ce  cabinet,  dont  la  port©  est  restfie  oa- 
verte, qu'a  eu  lieu  layconversation  entre  le  d6fend^ur  et 
Bouthier.  Or  celui-ci  admet  (preuve  du  p6titionii^re'p 
294),  que  le  dfifendeur  lui  a  dit  alors:  '^ous  sijVez  que 
"  je  n'ai  pas  d'argent  k  dfipenser,  et  d'aiUeurs  je  n'ai  paa 
^le  droit  d'en  d6penser ;  j'ai  mon  agent  qui  devra  payer 
"les  ddpenaes  Ifigales,  et  si  vdus  faites  des  d^penses  Ifigi- 
^  times,  des  dfipenses  autorisfies  par  la  loi,  il  n'y  $  pas  de 
"  &ate  que  vous  serez  rembours6  par  mon  agent."  Est-il 
posaible  dlidmettre  qu'aussitot  aprds  lui  avoir  dit  cela,  le 
dtfendear  loi  ait  donnfe  un  billat  da  fgjift  ?    pBtto  nnp 
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do  croire  que  c'est  le  d^fendour  qui  dit  la  .v6rit^  lonqn'U  ; 
jiffirme  qu'il   n'a  jamais  doiin6  au  Dr.  Bouthief,  autre 
flhose  qn'nue  lettre  ou  unu  note  pour  son  agent,  lui  di. 
,sant  de  rembourser  au  Dr.  Roiithier  ses  d^penses  Ugiti« 
mes  et  stricteratrnt  l6gaU»8  s'il  en  f aisait  ? 

II  est  vrai  que  Zotiquo  Rputhier,  frere  du  Docteur,  dit 
avoir  vu  ce  billet,  mais  il  ue  connait  pas  r^criture  du 
d6fendeur,  et  tout  ce  qu'il  peut  dire  c'est  que  co  u'^tait 


pas  rficriture  de  eon  frdre,^ 


I  instn 


D'ailleurs  ce  t^moin,  cultivatenr  sans  instruction,  no 
peul  6tre  admis  k  remplir  devant  une  Gou^r  dc  justice  le 
role  d'expert  en  6criture,  ct  lorsqu'il  aif^mtr  sur  examen 
d'une  signature  du  d^fendenr  au  has  d'^nn  document  ju- 
diciaire,  que  c'dtait  bien  la  m6me  siffnature  qui  se  trou- 
vait  sur  le  pr6tendu  billet  donn^  A  son  frdre,  il  est  Evi- 
dent que  son  tdmoignage  n'a  plus  aucune  valeur. 

Mais  il  y  a  plus.  Le  Dr.  Routbier,  qui  jusque  U,  avait 
6t6  conseiyateur,  ayant  dii  d6sapprouv6  par  toute  sa  fa- 
mille,  4'avojif  ainsi  chang6  de /politique  et  promis  de  sou- 
teni*  i^  d(Wfendeur,  revient  ttouver  ce  dernier  qnatre  ou 
oincf  jouiS;  aprds,  lui  annonfce  qu'il  ne  le  supportera  pas 
ca^iae  1!  i'avait  promis/^t  lui  remet  I'fecrit  que  celui-ci 
lui  avAit  donn6.  Le  d^ndeur  reprend  Tfecrit,  le  d6chire 
et  le  jette  au  panier,  sans  plus  s'en  occuper.  On  pourrait 
croire  qu*il  ne  devait  plus  rester  de  traces  de  ce  docu- 
ment, cependant  l/pr.  Routhier  admet  que,  par  prnden- 
6e,  il  en  arait  gfircU  copie,  et  il  avoue  qu'au  moment  ou 
on  rinterroge  il  a  cette  copie  en  sa  possession-^  (p.  297), 
senlemont  qu'avant  de  venir  en  Gouj  Jl  nVpajB  pu  la  re- 
trouver !  Gette  copie  n'aurait  tons  .aoute  ^as  fait  preuve, 
mais  il  semblefort  singulier  qu'elle  n'^^  pas  6t6  produitej 
si  son  contexte  pouvait  jnstifier  ceii||ue  ces  t^moins  du 
I)6titionnaire  ont  affirm6.  v  , 

Enfin  les.t^moins  Landry  (p.  64),  Morean  (p.  90),  et 
Latr6mouille  (p.  106),  disent  que  le  iDr.  Routhier  lenr  a 
parU  de  cot  6crit,  disant  que  c'6tait  un  ordre  pour  se  faire 
payer  an  comit6,  qu'il  6tait  aller  le  presenter  au  comity 
jBt  qua,  n'jtyant  paa  ,pu  je,  faita,  payei,^  i'lLgait-.: 
d^fendeur.    Ceci  confirme  done  ce  que  ,le  d6fendeur  loi- 
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mdme  declare,  qu'il  lui  avaitdonn*  nne  naie  ou  one  lettre 
pour  son  agent,  et  rien  d.»  plan.  Et  Routhior  lui-m6m«. 
exam^6  oomme  t6mom  de  la  defense  (p.  26).  adm.-t  avoir 
dit  A.Ooti«neau  qu'il  n'avait  Hon  ro^u  de  M,  Eochon.  ni 
argent,  ni  promesse  d'argent. 

Ooncluant  done  aur  ce  premier  point,  nous  devons  d6- 
olarer  que  cette  accusation  ne  nous  pnrait  pas  suffisAm- 
ment  prouv^e. 

— «.  Le  uas  de  Goo  Aubry.  ■ 

Voici  ce  que  dit  I'articulatiou  de  faits  du  p^titionuaire 
sur  ce  point  : 

..  j'  *^'  Jo**  **  *^^  "*y  «^  Hull,  on  or  a^bout  the  18th 
^  day  of  September.  1887.  Damien  Richer,  of  Hull,  afore- 
said..an  agent  of  respondent,  with  the  actual  know-' 
ledge  and  consent,  and  wfth  the  permission  of,  and  at 
^  the  request  of.  and  in  the.  presence  of,  and  upon  the 
verbal  order  of  the  respondent,  gave  and  paid  and  ad- 
•  vanced  to  George  Aubry,  medical  student  of  Hull  afore- 
•       md  the  sum  of  160,  with  the  intent  that  such  money 
^  or  a  part  thereof  should  be  expended  by  said  George 
^^  Aubry  in  bribery  and  corrupt  practices  at  the  said  eleo- 
^  tion  and  m  order  to  induce  said  George  Aubry  to  vote 
^^  for  the  respondent,  or  to  refrain  from  voting  against  the 
^^  respondent,  and  to  hire  and  engage  said  George  Aubry 
to  work  and  for  having  worked  as  a  canvasser  for  thd 
resfMndent  at  the  said  elecdon."  ^  |* 

La  preuve  sur  cette  seconde  accusation  1st  brive  et  ne 
wquiert  pas  de  longs  commentaires. 
.        «^I^ux  points  6taient  d  6tablir  :  ^. 

/- '         lo.  Aubry  a-t-il  re9'u  de  Damien  Richer,  une  somme  de  '^ 
f  60,  apris  I'filection  ? 

*2o.  Ce  paiement  lui  a-t-il  6i6  fait,  h  la  connaissance  et 
ou  consentement  du  d6fendeur  ? 

Le  premier  point  est  prouv6.  Aubry  d6clare  (p.  166) 
qu'une  joum6e  otfdeux  aprds  l'61ection,  Richer  lui  a  re- 
mis  une  somme  de  #40,  et  il  ajoute  que  c'fitait  pour  des 
d6pensei  d'61ection,  que  c'6tait  bien  compris,  bien  expli- 
qn^  ,  \  — 

Richer  (p^69i)  admet'  avoir  donnFd  Aubry,  aprds  l'*- 
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Inction  |80  ;  il  ue  B'oxpliquo  puM  a«r  la  natunt  do  «5«  psio- 
m«uit.  NouH  dc^voiiH  'ono  cont^luro  qu'il  6tait  nmsnigni, 
» omme  Auliry  rattirnu-,  «t  qu'il  W)  voulait  rien  lyouter. 

Maie  lo  d6leud«mr  <oiifiaimjait-il  la  nature  do  c«tte  r*- 
clamptiotl  et  vu  a-t-il  autorisd  le  paii>m«iit  Y 

0'6£ait  d«ux  joura  apria  r6^1ection,  1«  d6i'end«ur  Mait 
dauH  nn  hotel  avt^-  pluHitmra  purHonnea,  ft  loraque  Aubry 
vient  lui'diro  qu'H  a  un  opmpt«;  qui  n'eat  paa.pay^, 
Hot^hon  n^lua*'  de  a'en  occiiFier  wt  le  renvoie  ii  Richer! 
CVat  tout  en  qu'il  lui  dit.  (D6p.  Aubty,  p.  182  et  183). 
On  demaude  A  Aubry,  a'il  a  expliqii6  atl  d^fondenr  pour- 
quoi  fetait  ce  compte.Jbt  il  r6pond  :  "  Non,  car  je  ne, voulait 
"  pas  mettre  M.  Roofum  confident  de  ce /amis  f ait. *^ 

Aubry  retourne  <6hez  Richer  et  lui  dit  q.ue  M.  Rochon 
1«  faiaait  dumander,  cc  qui  6£ah>fanx.  Richer  vient  trou- 
vier  Rpchou,  ila  ae  diat^nt  quelgnea  mo\B  que  Aubry  n'en- 
tend  paa  et  Richer  repart  avei;  iUibry.        • 

Tel  eat  le  f«it  prouv6.  Noua  ae  l^pfo-ficions  paa,  pour 
le  RiQinent,  quant  k  la  port6e  qu'il  doii  avoir  aur  la  con- 
testation mdme,  niaia  aimplement  an  point  de  vue  de  la 
demande  de  d^quatification  du  d^fendeur,  et  prenant  en 
consideration  la  p/reave  faite  quant  au  cara<^dre  excentri- 
que  et  rancunier  de  Aubry,,  et  Fabaence  de  tonte  corrobo- 
ration de  aon  affirmation,  loraque  cependant,  le  pitition- 
naire  a  fait  revunir  Richer  comme  t6moin,  et  pouvait  lui^ 
demander  cette  confirmation,  loraque  le  juge  lui-mdme 
fait  'h  Richer  une  qneatiop  qui  aurait  du  attirer  I'atten- 
tion  du  p6titionnaire  aur  ce  r  point,  noua  croyona  devoir 
donner  au  dpfeAdeur  le  b6n6fice.du  doute  et  conclnre  que 
aa  connaiaaancie  du  fait  invoqu6  coirtre  lui  nleat  paa  anffi- 
aamment  pronv6e.  ^  • 

t'.  Le  caa  de  Bronaon. 

L'artioulatlon  de  faita,  dit  aur  ce  point :  v 

"  lo.  That/'the  aaid  respondent  and  hia  duly  authorized 
"  agents,  hired  and  engaged,  on  or  about  the  lat  day  of 
"  Septembei*  1887,  and  before  and  during  aaidl'election,  at 
"the  city  pf  Montreal,  in  the  province  of  Quebec,  and 
"  jdso  at  t^e  city  of  ]3iill,  in  the  aaid  diatrict  of  Ottawa, 
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V  ' 
I'  for  said  respondent  aa  a  canvasser  at  said  olectlon.  and 
"  to  orf^anise  and  conduct  said  eIo<;tion  on  behalf  of  res- 
"  pondent,  and  to  be  the  chief  agent  of  said  respondent 
"  at  said  election,  and  that  the  said  respondent  by  him- 
"  self  and  his  duly  authorized  agents  and  others  on  hii 
|;  behalf,  and  with  his  fkitual  Itnowledgo  and  consent,  paid 
"  B.  N.  8t-Jean  the  sum  of  |6,000,  in  order  to  induce  the 
*'  said  E.  N.  St- Joan  to  proonro  and  endeavour  to  procure 
•*  the  return  of  the  said  respondent  to  serve  in  the  legia- 
'•  lative  assembly  of  the  province  of  Quebec  at  said  iAeo- 
"  tion,  and  in  order  to  hire  and  engage  said  E.  N.  St-Jean 
"  to  work,  and  for  having  worked  as  a  canvasser  for  res- 
"  pondent  at  said  election,  and  with  the  intent  that  suoh 
"  money  or  part  thereof  should  be  expended  by  said  E.  N. 
"St-Je$tt  in  bribery  and  corrupt  practices  at  the  said 

"election."  • 

...  * 

Ainsi,  en  r6sUm6,  I'accusatipn  port^e  centre  le  d6fen- 
deur,  est  d'avoir  remis  lui-m«me,  on  par  sos  agents,  mais 
k  sa  connaissance,  une  somme  de  $6,000  k  M.  SMean, 
pour  I'employer  k  des  d^penses  ill^gales.  l 

Sur  ce  point  oomme  sur  le  pr6c6dent,  deux  faitJ  6taient 
k  prouver. 

lo.  La  remise  de  la  somme  4  M.  St-Jean  ;  • 

2o.  La  connaissance  du  d6fendeur. 

Sur  le  premier  point,  nul  doute  qu'une  somme  consi^ 
durable  a  6t6  remise  4  M.  St-Jean,  qui  parait  avoir  6t6 
oharg6  de  I'organisation  g6n6rale  de  I'filection,  et  qui  ne 
pent  pas  Hre  considM  autrement  que  oomme  agent  du 
d6fendeur.  M.  Bronson  declare  (p.  112)  qu'il  a  rejnis  4 
M.  St-Jean  une  somme  de  $600  et  une  autre  de  |1,000, 
et  il  est  dtabli  par  M.  Edwards  que  d'autros  sommes 
aussi  consid^rableB  avaient  6t6  sonscrites  etont  6t6  payees 
po^r  cette  61ection  (p.  136). 

Mais  6tait-ce  k\k  coniiaissance  de  M.  Bochon  ?    II  n'y 
a  ancuae  p|ienve  directe  sur  ce  point.    Tout  oe  que  I'on  a  . 
prony6  c'est  qu'uU  jour  ou  deux  avant  la  votation  M.'St> 
Jean  aurait  demands  k  M.  Rochon  de  le  presenter  k  M. 
Bronson,  disant  qu'il  avait  affaire  k  lui  et  qu'il  ne  le  con- 
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▼«Mdt  mAnif)  li*  pout  k  <*«  mnnnoht,  t'ontinufl  sa  roQt« 
•vm;  M  St'Jean,  ot  en  ptutMitft,  ttrrAt<<(' #a  buroau  d'ull'airei 
tl<'  M.  R^ronaou,  lui  prteeiito  ff  Bi-J(ian,  •!  I'tm  va.  Aprte 
Non  depart  M>  St-Jeaii  <l«'rannd«<  A  parlor  A  M.  Dronson  en 
partitmliot,  (<t  \k  Ini  drtinnndc  dwa  foiids  i>our  I'^laction. 
M  KtH'tibn  juro  qiril  n^  <'onnuiHHait  paa  lu  motif  dn  la  vi- 
ditt'  di>  M.  St-J»un  k  M  ItronHon.  I)«^  plaa,  il  n'y  4  Afk|i'uhu 
prenvo  (j^i  il  ait  connu  Icn  loaacriptlond 
pour  Ndn  Election.  \\  out  6tabli  quo  ddi 
nation  il  %'kkvAi  abNt>nt^  dt)  Hnll  [>oaV  ^MpM^yaiter  ftn'o 
partiu  AloigntM*  du  (>omt6,  «)t  qulaasidui  uprd^A  nomina- 
tion il  «>Ht  n>yarti  |>oar  all<^r  enog|||p|RiB  loitji,  dans  unv 
nutro  direotion,  stir  la  ilatinoaa,  «t  qa'il  n'aat«revenii'qae 
la  veille  de  la  rotation.  II  n'a  done  prii  aucnnu  part 
quelconqufl  k  I'organiiiation  «t  n'en  a  mdmc  paa  ea  c<m- 
naiRBan<;i>.  La  plupart  dt^  t^moini  disent  qu'ils  ne  I'ont 
vu  an  comit6  qut^  d«uz  foia  et  utto  de  ces  deaz  ibis  6tait 
le  Mir  de*la  rotation,  apr^s  U  viotoire  ! 
'Que  tons  oenz  qui  sniraient  rorganisation  de  pr^s  et 
ui  voyaient  ne  qui  se  faisait  tooa  lea  jours,  aienikcompria 
u'il  devait  y  avoir  dtw  Bommns  considerables  de  d6pen* 
l^os  pour  uetto  election,  cola  est  tout  simple ;  mais  il 
ne  faut  pas  conc^lure  de  U  que  ce  qui  6tait  Evident 
pour  ceux  qui  6taient  sur  los  lioux,  devait  anssi  Aire 
connu  de  celui  qui  6tait  4  plus  de  cent  milles  de  dis- 
tance. Et  c'est  surtout  en  cela  que  cette  cause  difl^re  de 
celle  de  London,  cit6«  par  le  p^titionnaire. 

M.  Rochon  rerenu  k  Hull,  au  dernier  moment,,, devait-. 
il  savoir  tout  ce  qui  s'^tait  .fait  en  son  absence  ?    Non, 
sans  iioute,  et  ^n^j^^^  oonnaissance  formelle  ou  au 
ijikmoins  implicitej^SHJ^IJl^  imposer  la 

responsabilite.  JJhSDkSP  ^^ 

Nous  devonsaonc  6galement  conclure  sur  ce  point, 

que  la  preuve  ne  nous  parait  pas  suffisante  pour  jnstifier 

les  conclusions  du  p6titionnaire  quant  k  la  responsabilit^ 

personnelle  du  dfefeHdeur.  -  -.     ^ 

o.  Le  cas  de  Madore. 

Le  factum  du  p^titionnair^  rdfftre  ioi  an  No.  80  de  Tii* 
ticttlation  de  faits,  maia  raocniation  qui  y 
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lt«n^ff»  ttaenfxi>mmt  i^  r<Wp9n.,abUI(«  p«mmAle  du 
d«feiideur.  Kn  «ffet  dan«  cvlU^  30rae  all#|fatioii  tl  n'ml 
pa«  qneiitioti  da  paiemeiit  ih  chamUi«rs  par  Madorc,  I»- 
genl  ^nanciei  du  d«f«ndour,  piferoent  approuv*  par  |« 
d*fend«ur  dans  1«  <omp|«  envoy*  A  U  Oatem  OffieklU^ 
L'a«^«iuiiatiou  pdrt^-e  \k  ei*  Mimpletnfintix>ntr<«  MM.  St-J«»n,  , 
8to-Mttri«  I't  Ui«;h(>r,  pour  avoir  «n|^ag*  et  pay*  an  certain 
nombru  de  oharrfetieri.  C«  fait  ue  serait  done  paw  penion- 
nel  an  d6fendeor.  -  . 

Gependaiit  dans  na  dfipoaition,  Madore  dit  qae  danii  an 
item  du  .ompte  de«  dfepfnww  d'Alection  du  4AfendBur 
qu'il  a  envoy*  k  Xt^OazeUe  QlfiiieUei  item  qui    ne  lit  atm- 
me^suit ;  Pour  uhaiaes,  tables,  larapea,  huile  de  chartton 
«ichambreR  de  comit*.  #96,  que  d»U8  oet  item,  dis-je,  m 
trouve  compriae  une  Homme  d.i  |1#  ou  111  pay6e  d  dec 
charretiem,  qui  *' amient  menfj^tif  fmsotmii  dun  eomU*  a 
rautre,'  (p.  224).     Plus  loin,  onlui  deiftande  ni  "  M.  Ro- 
jfe°  a  demand*  d  voir  le  compte  dfetaill*  dea  dftpeuaes 
^P  avaient  *t6  encouruea  pour  lea  ant  de  aou  election?" 
El  il  r*pond  :  "  Oui,  jmitqu'U  Va  signtr    Et  encore  : 
•"  Q.  M.  Roohon  aexamin*  ce  oomptfffJA  ? 
"  E.  Oul,  il  I'a  aign*.  .  ? 

•'  Q.  Voua  a-t-il  fait  quelques  remoutrsucea  an  aiyot  ^q 
paiement  aux  charretiera  aaa-nientionn*ftJf 
"B.  Non."  ^    "m  '-    • 

dependant,  k  la  m*me  page  (228)  le  timoin  avait  d'a- 
bord  dit  qu'il  ri'avait  paa  montr*  ce  oomple  k  M.  Rochon 
avant  de  renvoyor  A  I'officier- rapporteur.  J>uii  k  la  qnea- 
tion  auirinte :  %  ♦ 

'•  Q.  Avez^-vous  eu  une  conversation  avac  M.  Mochon  aW  sujet 

devotre  dit  compte,  avant  ouaprda  r*lection  1"  .        ' 

II  r6pbnd  :  ft 

"  JW  d&  en  avotr,  parce  qu'il  m'a  donn6  xM  compirTui- 

"  mdme  dea  d6penaea  qu'il  avait  faitea,  et  je  i'ai  S^dmbm 

^"leoompte."  ■■:.,  _-■:.;■■;  ■:■■/,.''..-,.■:    /  1    >^T^ 

On  voit  que  le  tdmoin^n'wt  paa  bus  de  ce  qi^ljdit  et  aa 
d6poBitiQn  toute  enti^re  ddmontre  que  tout  eli  6tapt  un 
fort  honndte  homme,  il  ne  brille  paa  pr6cia6m«:it  par  Pin- 
rapioayitf    Oela  wi  meme  m  Apparent 
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qa'on  en  vient  k  lui  demander,  dans  sa  seconde  d6, 
^  aion :  V  s'il  connut  la  difiR^renCe  qn'il  y  a  entre  6tre  Vtuui 
y"'*'*'"-.^  "perSbnnel  de  M.  Richer  et  I'agent  financier  de  M.Ro- 
**  chpn"  ?  (p.  42).  Et  comme  il  finif  par  comprendre  qette 
difi;§rence  il  explique  que  Richer  Tavait  charg6  de  jmyei' 
cela  pour  lui  Richer,  mais  non  comme  agent  du  di§fen> 
deur,  et  qu'il  n'a  jamais  parl6  de  ces  charretiers  il  M.  Rp- 
chon(p.  40). 

—  La  version  de  M.  Rochon,  sur  ce  point,  nous  parait  la 
«eule  acceptable.  II  afiirme  (p.  164)  qu'e^  eflfet  il ji  de- 
mand6  Texplication  des  items  du  compte,  et  qu'ell^  lui  a 
H6  donn^e,  mais  que  cet>  item  de  |95  6tait  parfaitement 
justifi^,  sans  qu'il  fut  auc9nement  mention  d'auci]in  paie-^ 
ment  4  des  charretiers.   '^■'    - 

'  Madore  s'est  done  trompg,  et  il  n'y  a  Ik  rien  d^  surpre- 
nant  pour  ceux  qui.rbnt  entendu,  ou  qui  ont  lu  ^es  depo- 
sitions. *Dans  bes  circonstances  il  serait  iiijust^  de  faire 
porter  au  d^fendeur  la  responsiCbilit^  d'une  d^laration 
noAi-^eulement  irr6fl6chie,  mais  ^videmm^nt  err^n^e. 

Cet|e  derni^re  accusation  personnelle  doit  4onc  Urpl 
rejet<§ei  comme  les  autres. 

2o.  Nous  arrivons  maintenant  k  I'examen  des;  faits  qui, 
sanfs  atteindre  personnel lement  le  d6fendenrj  peuvent 
donner  lieu  4  I'annulation  de  r§lection. 

Oes  faits  sont  nombreux,  clairement  prpnv^s  et  ne  sont 
pas  susceptibles  de  contradiction  s6rieuse.  .  Aussi  ne 
prendrons-nous  pas  la  peine  de  les  examiner  |  en.  detail, 
car  ce  serait  T§p§ter  la  faute  cpmmise  par  le  il6f^ndeur 
qui,  en  refusaut,  avec  une  persistance  regrettsible,  de  se 
rendre  k  r6vidence,  a  laiss§  s'amonceler  cpntre  lui  une 
masse  de  t6moignag^es  dopt  le  volume  dSpasse^  peu^etre 
encore  ce  que  notre  jlldmirable  systdme  d'enqu<&te  avait 
pemris  de  r^alisc^Jui^qu'ici. 

-  Nous  nous  ponieiiterofis  done  de  signaler  quelqnes 
fa:its,  surtout  ceux  d'tm  caractere  g6n6ral,  pour  6tablir 
que  biefi  que  le  d^fendenr  n'ait  pas  personnellemeiit  corn- 
mis- d'actesill§gaax,  il  a  6bb  s^rieusement  compromis  par 
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6t6  confi6e  h  an  comit6  vigoureax,  for^1lctif  et  d6cid6  de 
remporter  la  victoire.    Aassi  la  campagne  a-t-elle  6t6 
condaite  rondement  et  comme  lea  fonds  ne  manqnaient 
pas  on  semble  avoir  compldtement  oubli6  les  dispositions 
cependant  fort  sfivdres  de  la  loi     Et  c'est  an  |ait  bien 
singnlier  k  constater,  n^ais  qai  ne  manqae  jam^s  de  se\ 
faire  joar  dans  toates  les  causes  du  genre  de  celle-cj,  que 
tons  les  hommes  politiques  qui  sem6lent  d'61ections  affir- 
merit  qii'il  est  impossible  de  faire  une  campagne  61eCto- 
rale,  non-seTilement  sans  d6penser  d'argent,  mais  mdme 
sans  en  dfipensfer  ill6galement.    Et  cependant  ces  mfimes 
personnes,  d6put6s  quelquefois  k  I'un  ou/  k  I'autre  de  nos 
parlements,  s'empressent  k  chaque  occasion  de  voter  pour 
I'aggravation  constante  de  ces  dispositions  qu'elles  d6- 
clarent  ensuite  impraticables.    Puis  lorsque  les  tribu 
naux  sont  ^ppelfis  k  faire  I'application  de  cette  loi  ri- 
goureiise  c'est  souvent  un  tolle  g6n6ral  contre  ce  que 
Ton  appelle  une  interpretation  passionn6e  et  arbitraire  ! 
Certes,  s'il  est  un  comt6  ou  une  d^pense  raisonnable  6tiii\ 
nfeessaire.  c'est  peut-6tre  celui-ci,  dont  I'etendue  6gale 
r^tesque  celle  d'une  petite  province.    Mais  la  loi  ne  fait 
pas  de  distinction  entre  les  grands  et  les  petits  comt6s,  et 
I'article  407  defend  formellement  tout  paiement  a  une 
personn^  quelconque  employ6e  pour  cabaler.    Et  cepen- 
dant le  travail  d'organisation  et  decabale  se  fait  rarement 
aujourd'hui  par  pur  patriotisme !     y     „ 

II  est  prouv6  que  dans  I'^lection  actuelle  des  sommes 
consid(!rables  a'61evant  mSme  a  plusieurs  milliers  de  pias- 
tres, ont  6t6  souserites  pour  les  dfepenses  Ifigales,  stricte- 
ment  ISgales,  et  cependant  le  compte  de  I'agent  financier 
n'accuse  qu'une^6peiisede  $S91 ;  mais  il  est  prouvfiaussi 
que  la  plupart  des  agents  employes  n'avaient  pas  la  no- 
tion exacte  des  ddpenses  pnrement  16gales  et  qu'ils  ne  se 
sont  pas  g6n6s  pour  placer  cet  argent  de  la  maniere  la 
plus  utile,  sinbn  la  pi,,g  y^^^J^J.p       -~    -^^^^^^^^^^  r^ 

Ainsi  on  a  employ^  et  paye  des  cabaleun,  on  a  engag6 
et  pay6  des  charretiers,  otf  a  pay6  sans  compter  pour  loner 
des  salles  de  comiteTen-prenanrsttftdut  en~consid6ra£ibn" 
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Tadh^sion  dn  propriitaire  k  la  cause  da  candidat.  Et 
ceci  n'a  pas  6t6  fait  que  d'an  cdt6,  mais  des  denx,  k  tel 
point  que  des  salles  de  comit6  6taient  loaves  presqae 
porte  k  porte,  mais  sans  seryir  tontefois,  car  c'6tait  snr- 
)  tout  le  vote  da  piopridtaire  qai'  6tait  I'objet  de  la  loca- 
ition. 

1  Un  fait  saillant  dans  la  caase  c'est  celui  do  I'organisa- 
j  tion  de  la  patroaille  de  Hull.  Pag6,  an  des  menears, 
j  avait  imaging  d'engager  un  nombre  considdrable  d'61ec* 
;  tears  pour  former  une  garde  destin^e,  parait-il,  A  pr6venir 
i  les  manoBuvres  ill^gales  que  Ton  redoutait  du  c6t6  de 
;  Tadversaire  de  M.  Roohon.  Les  volontaires  engag6s  dans 
jcette  patrouille  recevaient  xxjx  salaire  reguMerpour  chaque 
\  nuit  de  service,  et  avaient  de  plus  I'nTjtmi^i  d'an  r6veil- 
I  Ion  convenablement  arros6  qui  leuvTi^ll^i^Qivi  4  minuit 
I  dans  un  des  restaurants  de  la  ville  ai(^l^i]i.  ' 

Et  tout  celft  se  foisait  sous  Tceil  des  cliefis  de  Toigaaisa- 
]  tion  et  avec  leur  entiere  approbation  ! 

En  presence  d'un  systdme  de  d6penses  aussi  incontro- 
;  l^es  que  celui-la,  avons-nous  besoin  de  signaler  des  faits 
I  x>articuliers  ?    Non,  il  serait  superflu  de  mentionner  les 
;  sommes  payees  a  McAndrews  et  par  lui  k  d'autres,  les 
i  sommes  considerables  payees  par  Richer,  et  tant  d'autres 
I  sous  toutes  sortes  de  pr^textes,  et  toujoufs  hors  la  con- 
:  uaissance  et  sans  I'autorisation  de  la  seule  personne  anto- 
ris^e  a  payer  l^galement,  savoir  I'agent  financier  du  can- 
didat. ^'11  serait  de  m^me  inutile  d^  signaler  les  irr6gula- 
rit6s  dont  se  sont  constamment  rendas  coupables  presque 
tons  ceux  qui  avaient  un  devoir  quelconque  k  remplir 
dans  cette  Election,  I'absence  totale  de  polls  dans  le  canton 
Aylwin,  les  irr^gularit^s  du  canton  de  Lowe  et  les  sin* 
gularit^s  du  canton  Egan.    Tout  cela  forme  un  ensem- 
ble complet  qui  ne  pent  s'expliquer  que  par  ana  ignoran- 
^  ce  complete  on  un  m6pris  caract^risd  des  dispositions  de 
la  loi. 


Nous  n'avdns  done  pas  s^  h^siter  ei  nous  devons  d6cla- 
jer  cette  Election'  nulle  k  raison  des  actes  ill6gaux  des 
agents  du  dfefendeur. 


Beste  la  question  des  &ais. 
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On  nous  a  signalfi  de  la  part  da  d§fendoar,  les  deposi- 
tions de  26  tfemoins  comme  6tant  parfaitement  inatiles. 
Noas  avons  examin6  cette  preave  et  noas  devons  dire 
qn'il  n'y  a  que  trois  de  ces  dfipositions,  qae  le  p6tition- 
naire  aarait  du  laisser  de  c6t6..   Ce  sont  celles  de  Carrie- 
re^j^arron  et  Latparelle.    Cependant  appr6ciant  toutes 
les  circonstences  d^  la  caase,  iioas  ne  croyons  pas  devoir 
enrejeter  lajaxe  sur  le  p6titionnaire.    Quant  aux  frais 
d  enqu6te  sur  les  points  pouvant  entrainer  la  d6qialifica- 
tion  du  d6fendeur,  bien  que  ces  accusations  soient  i«n- 
voyfies,  nous  laissons  ces  frais  k  la  charge  du  defendeur, 
parce  que  ces  temoins  prouvent  tons  d'autres  faits  impor- 
tants  dans  la  cause.    Les  frais  encourus  seront  sans  doute 
6normes,  iftais  le  defendeur,  comme  je  I'ai  indiqu6  plus 
haut,  en  aj^our  ainsi  dire  assume  la  responsabilite.    Au 
lieu  de  contester  avec  entdtement  tons  les  points  invo- 
qu6a  contre  lui,  il  auraitdu  se  rendre^  l'6vidence  et  con- 
sentir  k  I'annulation  de  I'felection,  du  moment  qu'une 
preuve  suffisante  a  6te  faite.    Au  lieu  de  cela  il  a  r6sist6 
jusqu'A  la  fin,  il  a  done  justifi6  et  provoqu6  pour  aihsi 
dire,  I'ardeur  de  son  adversaire,  et  il  ne  saurait  aujouV- 
d'hui  se  plaindre  d'avoir  k  en  porter  la  responsabilite. 

Le  jugement  de  la  Cour,  annule  en  coi»s6quence  son* 
election,  pour  manoeuvres  illegales  de  ses  agents,  et  le 
condamne  au  paiement  de  tons  les  depens. 

Quaint  a  la  mise  en  cause  du  candidat  Cormier,  la  Cottr 
de  Revision  ayant  d6ja  declaV6  que  vu  qu'elle  avait  6tfc 
prodnite  apres  la  cloture  de  I'enqudte  dans  la  cause  prin- 
cipale,elle  ne  pouvait  6tre  re9ue  utilement  au  dossier, 
nous  n'avons  qu'A  suivre  cette  decision  et  a  renvoyer 
oettedemande' avec  depens.  -«,         ^       '        '' 

Davidson,  J^  :— 

I  fully  concur  in  the  judgment  pronounced  by  the 
_Jearned  president  of  the  Court.  The  respondent  has  been 
in  imminent  peril.  Heescapes  because  he  has  been  given 
the  benefit  of  the  doubt. 

The  case  afibrds  m  imprPPBiYe  inBtanr,n  of  the  soriogg- 
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defects  which  are  inhereni  in  the  Controverted  Elections 
Act  of  this  province.  The  electiofi  complained  of  was 
upon  the  14th  September,  1887— over  two  years  ago  ;  yet  . 
u  this  petition  has  only  now  come  to  argument  and  judg- 
ment. In  that  interval' enough  evidence  has  been  put  > 
on  record  to  void  a  dozen  elections,  but  the  respondent 
would  not  yield  and  the  petitioner  would  risk  nothing. 
So  every  oine  of  the  corrupt  acts  charged  against  respon- 
.  dent's  agedts^  was  probed  to  the  bottom,  evidence  now 
covering  some  tOO  or  800  printed  pages  was  taken,  and 
all  the  time  the  enqu^i^jndge  sat  powerless  to  close  the 
proceedings  or  to  apply  a  remedy.  Authority  ought  to 
lie  in  his  hands  to  summarily  end  an  investigation  when 
sufficient  proof  has.  been  made  to  satisfy  the  pp:Tposes  of 
the  petition,  and  he  ought  al§Q  to  be  able  lb  at  onecj  i)ro- 
nounce  judgment  or,  if,  he  chooses,  to  refer  the  record  to 
the  full  bench.  The' present  procedure  is  disastrous  to 
the  efficient  disposal  of  election  ])etitions,  and  involves 
one,  or  othef,  and  sometimes  both,  of  the  parties,  in  costs 
more  enormous  than  any  which  attach  to  any  other  class 
of  litigation. 

The  judgment  is  as  follows  :—  . 

"  La  Cour,  apres  avoir  entendu  la  plaidoirie  cohtradic- 
toire  des  avocats  des  .parties  : 

lo.  Sur  les  objections  prSliminaires  invoqudes  par  I'in- 
tim§  a  l-encontre  de  la  demande  du  p6titionnaire  ;. 

2o.  Sur  le  m6rite  mdme  de  la  petition,  et 

3o.  Sur  la  deihande  r^criminatoire  de  I'intimS  contre 
le  mis  en  cause  ;  . 

"  Avoir  pris  connaissance  des  6crij;nt6s  dejs  parties  i)oar 
rinstruction  de  la  cause,  dument  consid§r€  lies  documents 
prodtiits,  examine  la  prenve,  et  ddlib6r6 ; 

"  Adjngeant  prdalablement  sur  les  objections  pr6limi- 
naires ;  \  »        f 

"  Attendu  quo  rintimS  les,  a  r^dnites  devant  cette  Oonr  -^^ 
anx  trois  points  snivants,  sa^ir .:  I 

(a)  La  petition  n'a  pas  6t)^  signifide  dans  les  d^lau 
3xJ^ , 


(e)  Le  district  electoral  pour  leqnel  I'i&tlmd  a  6t6  61a, 
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es«^erron6ment  d^signfi  4ans  la  petition  c^mme  6tant  le 
district  6lectoraI  du  comt^  d'Oitawa  ; 

(i)  La  petition  n'ost  pas  ijov^tue  des  timbres  requis  par 
•     la  loi ;  • 

"  Snr  le  premter  poinit :  -■ -i  ' 

"  Attenduqne  d'apres  les  articles  482  et  496  des  S.R.Q., 
la  petition  doit  6tre  presentee  dans  les  trente  jours  de  la 
publication  dans  la  Gazette  Ogkielle  de  I'avis  de  I'election, 
et  signifi^e  dans  les  cinq  jours  apros  sa  presentation  ; 

"  Attendu  que,  dans  I'espece,  I'avis  de  l'61ection  a  et§ 
pu^li6  le  8  octobre  et  la  p6tition  pr68ent6e  le  t  novembre 
et  signifide  le  londemain  lo  8  novembre,  c'est-A-dire  dans 
les  d6lais  r^guliers  accOrd6s  par  la  loi  ; 

"  Attendu  .en  cons6quence  que  cette  premi^fe  objection 
>^'|st  pas  fondle  ; 
.    "^  Sur  le  cfeNxi^me  point : 

"  Attendu  que  I'irr6gularit6  signalfie  par  l'intim6  con- 
siste  simplement  dans  I'ajoutfi  des  mots  du  comti  k  la  desi- 
gnation du  district  61ectoral  d'Ottawa,  que  de  fait  oe  dis- 
trict electoral  est  form6  du  seul  comt6  d'Ottawa,  et  que 
cette  variante  est  sans  importance  et  ne  saurait  motiver 
le  rejet  de  la  petition  ;  * 

"  Sur  le  <fom«m«  point :'  -     . 

"  Attendu  que  dans  le  district  ou  la  petition  a  6t6  pre- 
sentee, aucune  taxe  n'est  imposee  sur  I'enfilure  d'un  tel 
document,  Qt  qu'il  est  en  preuye  que  I'honoraire  du  au 
greffier  sut  la  production  de  la  dite  piece,  et  qui  est  paya- 
ble en  argent,  a  m  de  fait  paye  k  cet  officier,  et  que  par 
suite  la  petition  est  reguli^renient  devant  le  tribunal ; 

"  Declare  les  dites  objections  preiiminaires  mal  fondees, 
et  en  consequence  maintieilt  et  confirm^  le  jugement  du 
10  Janvier  1888,  qui  les  a  renvoyfies ;  : 
'  "  Adjugeantmuntenant  sur  le  merite  de  la  petition ; 
(  "  Attendu  que  le  petitionnaire  demande  :  (a)  Tannula. 
tion  de  Teiection  de  rintime  ^hon,  et  (6)  sa  deqnalifica- 
tiofl(  jWOTonnelle ;  .; 

"  Atteiida  ^ti'il  est  etabli  eh  preuye  que  des  manoeu- 
mWB  fmudulenseff  et^ttefendues  par  te  lot  ont  et6,  dans 
nombxe  de  cas,  commisea  ^t  prati^uees  par  plusieura 
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agents  reconnaes  de  llntimfi,  pendant  la  tUte  election 
dont  Tannnlation  est  demandfe ;  ' 

"  Attendid  n^anmoins  qn'il  n'a  pas  6t6  proiiv6  qae  oes 
manflsaVres  fniudnlenses  aient  6t6  ainsi  pratiqn^es  k  la 
connaissaDce  oi^  da  consentement  de  i'intim6  ;  *  : 

"  Attenda  enlconB6qaeuoe./]n'il  n'y  a  U^n  de  pronon- 
uoT  que  snr  le  premier  chef  de  la  demande ;' 

"  Vu  Particle  427  des  S.  R.  Q.  ; 

**  Declare  la  dite  election  de  Tintim6  comme  dSpntS  i 
Tassembl^e  legislative  de  la  province  de  Qa6bec,  ponr  le* 
district  electoral  {d'Ottawa,  nulle  ; 

"  Et  adJQgeanjb  sur'  la  mise  en  causd  dn  candidat  Oor- 
mier ; 

*'  Attenda  qae  Oormier  ayant  d6pos6  certaines  objec- 
tions pr61iminaires  k  la  declaration  fisiite  contre  lai  par 
rintime,  le  jnge  pr6sklant  k  Tinstraction  a,  par  jagement 
da  15  decem]bre  1888,  maintena  cesr  objections  qnant  aax 
sept  premiers  chefs  d'accosation  invoqate,  et  n'a  permis 
la  preave  qae  sar  le  haitidm^  et  dernier  ; 

"  Attenda  qae  'j['intim6  a  ehsaite  demand^  la  r6vision 
de  ce  jagement ;',         ' 

"  Attenda  n6anmoins  qae  nonobstant  cette  demande 
de  revision,  il  a  6t6  en^aite  proc6d6,  soas  reserve,  a  la 
preave  permise  par  le  jage  sar  ce  hoitidme  chef  d'accosa- 
tion contre  le  dit  Cormier,  mais  qae  cette  preave  n'a  pas 
etabli  I'aliegation  de  rintime  ;  °  "  V     ' 

"  Attenda,  en  ootre,  qae°  par  jagement  de  cette  Ooar, 
renda  le  8  octobre  1889,  sar  la  demande  de  revision  par 
I'intime  da  dit  jagement  da  15  d^cen^bre  ISSii,  il  'a  6t6 
declare  qae  la  mise  en  caase  da  dit  Gorinier''  aVait  6te 
faite  tardivemeniet  apres  sealemont  qae  rinstractioii  sar 
la  petition  eut  ete  declaree  close  et  termin6e»^ce  qai  est 
contraire  k  la4oi ;  qae  par  saite  le  jage  presidant  k  Tins- 
traction  n'avait  plas  de  jaridiction  poar  entendre  les  par- 
ties sar  les  dites  accosations,  et  qae  le  dit  jagement  da 
15  deceioabre  188Q,  permettant  la  preave  comme  sasdit  a 
et6  en  oonseqaence  casse  et  mi»  k  ndant ; 
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pette  mise  en  cause,  et  qu'en  odns^qnence  la  i^claratioli 
de  rintim6  centre  le  dit  Oormier  ne  sanrait  fttre  mainte- 
nue ; 

"  La  renvoie  avec  d6pens  ;       '"  i^ 

"  Et  adjageant  spficialement  sur  les  frais,  et  prenant 
en  consideration  la  persistance  de  rintim6  &  resistor  &  la 
demande  aprds  qne  des  manoeuvres  frandnlenses  par  ses 
agents  enssent  6t6  prouvfies,  et  le  fait  que  les  t6moins ''; 
«xaminds  sur  les  cas  de  d6qualification  personnello  out  ^ 
6t6  utiles  sur  I'autre  chef  de  la  demande  ; 

"  Condamne  I'intim^  au  paiement  de  tons  les  d6pens^ 
tant  ceux  encourus  suV  Ifi  p6tition  principale  que  sur  la 
mise  en  cause,  et  accorde  distraction  de  cos  d^pens,  etc." 
•  \.         X,         Election  annulled. 

B.  Ajflen,  for  petitioner  and  mis  en  cause. 

L.  N.  C^mpagne,  foij  respondent. " 
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ACTION. 

En  dhumdation  de  nomel  <nwre—Ei(abUihmenlt  authariMed  by  the 
legiiUUure—ConitnKUd  onlatul  owned  by  the  eetabliehment—IUeowiie 
of  party  injured  by  Muh  ettablUhment.]  Where  a  corpomte  body 
^~  hM  b««n  expreMly  authoriced  by  the  legiaUtura  of  the  provl^W 
to  conatrnot  and  maintain  a  hospital,  and  for  tliia  purpose,  to 
acquire  and  own  real  eatate,  without  any  restriotion  or  condition 
aa  to  tlie  incality  to  be  Q)ineen  for  such  eatabliahment,  the  Court 
will  not  interfere  to  prohibit  the  work  of  cooatnlotioD  or  order 
the  Buppreralon  of  the  eatabliahment,  the  only  recourse  of  a 
party  injured  thereby  being  an  action  of  damages.  Crawford  n 
ProtfitarU  Hospital  for  the  Inmxne,  70.  \ 

In  Warranty.']    When  tlie  defendant  in  warranty  rafuaea  to  take 

up  lefait  et  eoAue  of  the  plaintiff  in  warrunty,  lie  can  only  set  up 
such  defences  as  would  ^lave  the  effect  of  discharging  him  from 
the  warranty.    A  plea  alleging  grounds  for  the  dismissal  of  the 
principal  .t<!tion  H  demurrable.    Beoudrcau  v.  Jbrrel,  200. 
ACTION  QUI  T AM*  .  " 

Marthanie  fnMvjM—Art^^^l^  CCP.l  (1)  In  an  actlort  qui  tarn 
tlie'allegationthstthe  defendant  has  carried  on  trade  from  the 
month  of  July  to  30th  Sept.,  1887,  is  suflScient  description  of  the 
fact  of  her  trading,  and  of  the  date.  (2)  Tlie  action  ^w  tarn,  for 
failure  io  comply  with  the  law  as  to  regi8tration<t  of  partnership, 
'  is  distinct  tiom  .an  action  for  non-compliance  with  Art  081, 
CC.P.,  and  the  two  actions  may  coexist  agidnst  the  aame 
person.    Deviu  v.  Vaudry,  112. 

Su0ieiency  of  affidanil—JdentifiaUion  of  action— SepetU  of  48  Vic  (Q.) 

ch.  29. 1  (1)  In  an  action  qui  tarn  tor  the  recovery  of  a  penalty  for 
neglect  to  register  a  Arm'  name,  when  the  afiklavit  is  at  the  foot 
of  the /at,  it  is  not  neoessai7  that  the  defendant  be  described  in 
„      thewffidayit  by  his  name  and  first  names.    It  is  suflicientto 
refer  to  "  the  defendant  above-named."    (2)  The  action  is  suffi- 
ciently identified  when  the  affidavit  is  at  the  foot  of  the  fiat,  and 
it  is^^ierein  declared  that  the  defendant  is  sued  for  non-registra- 
tion of  firm  name.    (3)  When,  at  the  date  mentioned  in  the 
declaration,  the  4iB.  Vic.  (Q.)  ch.  29  had.  been  repealed,  and  re- 
'  •;■'   placed  by  the  Revised  Statutes,  an  action  founded  upon  defeud- 
ant's  allegsd  failure  to  comply  with  the  48  Vic,  ch.  29,  will  be 
,  dismissed.    Airnet  v.  Onimnrau,  i^7. 

'AGENCt.     &e  PUHCIPAL  AMD  AOIMT.  \ 

AT.nF.RMAN^ 


OontettoHon  of  deetion.^    See  MoNTBaAL,  68. 
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Sft  Filiation,  :M6. 

"■■-       \ 


ALIMENT. 

Obligation  of  heiri  of  parmt  ilrretufil.  ] 

ARBITRATION.    «rr  RaiiwaY. 

AUIUTRATORH.    Sr«  I»Ra.«H»M,  132.  '  S^ 

ATTORNEY.  .     ' 

Privitege/orcorti.]    Str  Vnmuma,  :m. 

HAIUFF.  *^  /    -      ;    ,  \  I 

PiKcijJimrjf  Junndirtinn  of  Itw  Oottrt  nrrr  haiHffk-Sal/iihook—Purfhaie 
/or  iHtUqrhy  p,riK»i  inlrrpoWl  (I)  A  l«llifl-  ia  InnhiiI  to  comply 
wltii  tho  raKiilfttloiM  of  tiM  Coriwttlon  of  Iwiliflb/nnrf  to  keep  • 
re»j;ii<»er  of  the  aaleM  m«(|n  by  hliii.  (,8)  The  mIh  nf  a  tliiiiK  by  • 
bailltf  to  bin  reanrn,  at  a  nomilSal  price,  an<l  In  tbe  abnence  of 
bi.l.lera,  will  Iw  mnHlderml  "mAflfe  to  tbe  bailiff  himmlft  aod  tbe 
bailiff  may  be  con«loinne«l  to^iirn  tbe  thinff  to  the  benon  In 
whowft  poHflflflfiinn  it  wan  wh^|^!.  (a)  A  bailiff  will  be  coiuii- 
•leretl  to  favor  bin  rolatiom  or/employeea  in  tlie  aale  lad  adju> 
dlcation  of  offects  8«)hl  by  biin,  if  he  ia  in  the  habit  of  Adjudging 
thinga  to  them  at  hia  ao^   Corp.  ,1m  Httimm  v.  Bourakia,  409. 

BTFiI.8  AND  NOTES.  .  ,      .^ 

Pnmimory  tiotf  tIaUd  at  Montreal.}    See  3vnmwmon,«i. 
'  — —    See  Iw8oi.v»im',  lib. 

BOOK  DEBTS.    .Sfee  J^^iiicY,  40. 

BUILDI NG  SOCIErjP'Sie  Company. 

See  CoNBriTUTioKAUTt  on  Chaitir,  69. 

CAPIAS. 

DepotU  in  lieu  of  baU  under  Art.  828,  C.C. P.— Agreement  to  {five  bail— 
Conditwnal  obligation— ^Inle^  performance— Drfavlt—Artt.  1067- 
1068,  €.0.}  T.,  being  amated  upon  a  oapiai,  gave  theWl  (Feb. 
18, 1888),  reqoirad  by  Art.  828;  CC.  PJ,  for  hia  proviaioDal  dto- 
chaige.  Tbeauretiea,  by  conaent,  depoaited  $2(X)  with  the  pn>- 
thonotary  in  place  of  a  bond,  the  terma  of  the  written  oonaent 
being:  "T^ea  partlea  oonaentent  et  aooeptent  Ip  d^pAt....  poor 
"  payer  le  montuit  du  Jugement  k  if^nrenir  ahr  la  demande  en 
"  capital,  int^ret  et  flraia,  a'il  ne  donne  paa  cantiona  fu  dMr  de 
"  Tarticle  824  on  825,  C.P.G,  le  ler^man  1888."  The  eonteatation 
of  the  eapwu  waa  diamiaaed,  Feb.  22,  and  on  March  6,  T.  gave 
notice  that  he  would  put  in  bail  under  art  824  or  825.  and  bail 
waa  given  under  art  826  C.C.P.,  by  permiaaion  of  tbe  Court,  the 
righta  of  the  partlea  being  raaerved.  The  plaintiff  then  attached 
tbe  deposit  in  the  hands  of  the  prothonotary  t^t  tbe  coats  on  the 
contestation  of  the  eapio*.  On  an  interventi<Mi  by  the  sureties, 
each  claiming  half  (tf  the  deposit:  JSTeW,  (Tait,  J.  dut.):— that 
the  date  (1st  March)  mentioned  in  tlie  oHisen^  applied  only  to 
bail  under  art  824,  CCJ*.,  which  must  be  given  within  eight 
dayg  from  the  day  fixed  for  the  return  of  the  writ;  and  tht  T^ 
^fitv&K  (lie  right  to  ptat  in  bail  under  art  825,  C.CLP.,  ai  anr^ 
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OAPIAB-CbnKfingrf.        ~  *^ 

time  before  Jadgment,  the  caae  did  not  ooike  wU 
CC  ;  nor  iindi-r  art   Iai9,  C.C,  whlnh  appllea  to 
commercial  natom  only.    The  Intervrption  of 
Uiemrore  maintained.    Botmma  v.  ThibawUttu,  ^ 

V—    Judicial  AlKmdmiment,  Flffret  of^rmitrimmmmt.]    Tl 

Jiuilrlal  aUndonment  mule  by  a  debtor  Imprlaolneil  nmler 
ct^AfU  la  to  entitle  the  debtor  to  his  liberation ;  an*!  where  tlie 
abamloimiHiit,  on  the  a>iit«HUll<>n  therHof  by  the  plaintiff;  ia  dw 
clarwl  fraiululont  and  inaulllcient,  tlie  (Vmrt  haa  no  power'under 
_  the  exiaUnili  law;'aAer  tlie  debtor  b«»  iinderRomt  the  Una  of 
Imprlaonment  not  excnodlng  one  jear,  to  wlilrb  he  may  lie  con- 
d«^iiiu«Ml  uii.lor  Art.  77«,  CX'.V.,  to  aanition  hia  fiirttier  detention 
nnder  the  cnpia»  until  lie  diacloeea  aaaeta  all«ge<l  to  have  been 
frandnlently  mM-reted;    Ogilrie  v.  /'bmun,  .180. 

SecrrHon—Diiappfaranef  6/ niteti.]    A  debtor  who,  In  April,  1M9,^ 

prepared  and  fnmlflheil  to  lila  principal  credltora  a  «letailed 
aUtement  of  lilii  aflaira,  ihowInK  a  aiirpliia  of  upward*  of  f  l&^OOO, 
and  who  auban<|iiently,  In  October  .if  the  same  year,  made  an 
abandonment  of  IiIn  property,  with  a  aUtement  allowing  a  deficit 
of  120,500,  and  who  falleil,  at  a  meeting  of  hia  creilitora,  to  give  a 
aatlafactory  etplanatfon  aa  to  tlie  diacrepancy,  may  be  arroated 
on  papiufi  for  secretion,  and  lie  ia  liound  to  give  ntaaonable  ex- 
■*  plaiiation  aa  to  the  diflerenoeexhibited  by  the  atatementa,  falling 
•which,  hia  pMition  for  discharge  will  be  rejected.  Jtattem  Tbuw 
ihip$  Bank  v.  Parerit,  S88. 

CARRIER. 

krrier  who  baa  carried  wood  in  hia  barge,  haa 
'  ir  the  price  of  tvanaport,  and  be  retaina  this 
rood  has  been  unloaded  and  put  upon  the 
.y,  123. 


lAm /or  freight.}    A 
^- .  V     s  right  of  retention 

\ privilege  after  the 
ifbarf.     Varieur  v. 

—    See  Railway. 
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CARTER.    (Sm  Masteb  AHD  SkavANT,  165.  ^ 

CAUSE  OF  ACTION.    &e  Ju^SDiemoN,  96, 837.  f 

CERTIORARI.  '    ^     ' 

Oommiuioner'e  (^trL]  The  dlamiBsal  of  an  oppoaition  to  a  aeiinra, 
by  the  CommiaaiOner'a  Court,  for  default  of  the  oppoa»nt  to  pro- 
ceed on  the  return  d|iy,  ia  an  excess  of  power,  which  is  giYMind 
for  the  issue  of  a  certiorari.    Ex  parte  SmiecU,  il2. 

'  &e  PaocBDoa«,  330.  \  ^ 

CHEMIST.    See  Dsuaourr,  418.         - 

CIRCUIT  COURT.    &e  FaopnuTioM,  41^ 

CITY  OF  MONTREAL.    See  MomBEAL. 
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4  COMMISSIONER'S  COURT.    £»«  CKnoSABi,  411 
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<XJMPANY.  V  ,  .  !  *     ' 

HiMifltn^  .Sfxrii'iy— /iU«nra(.1    TlMiUtnUi  r«gnl«Unt(  bnlUIInK  anr\mt\m 

iloM  iMii  inriuli  Umi  niM^iicMr  iiT  IqUtriai  un  altMM  luti  |«1<I. 

//HirA^*  V.  (.<i«.  <ir  VUta*  Uu  (.ta|>  (^iArWlar,  Itili 
•*—    />!  ilffm\fii%in — IN^rAl  to  mtr.]    An  IncorpnraUwl  com|«ny  wlitcli  Iim 
'  iMCdiiin  liiaurKftiiliwi  Mul  i»tn  dieotyltuvf,  c«nnot  liiatltutButloiia 

nnlcM  tlin  pnMMMllnin  am  propurly  •allioriiaii  l{y  thaw  who 

IflffMlly  roiimwiit  thii  «x»iii|MUiy.     CU.  det  ViUai  du  Otp  Oilimllar 
#v.  hUittuU,  I-'?. 
— —    Ijand  and  loan  cofnf^ny—  ISmKatt  qf  ifMcw^iHw  ekdm.  ]    A  oonpwiy 

lnt-<)r|N>rHtMl  m  «  laAd  an«l  Iimui  r4)iii|«iiy  cannot  lawAillxjUUCu. 

chaaw  (»r  dnal  in  claima  of  a  •|MM-ulali  ve  diaractar.  '  Land  .i  fxwn 

Cb.  y.  Fnmr,  393. 
— '-    Rtghti  of  CrtdUort.]    What«T«r  may  Iw  tli«  atate  of  dlaorRanlution 

into  which  a  trompany  liaa  fallen,  tiM  cradilbn  aro  untitled  to 

aierciaa  Uiair  rJKlitji  aKainnt  il  and  the  •hareholdera.     llughti  v. 

CSe.  dm  VUtatdu  C^p  (JibraHar,  I'M. 

COMPENHATION.  -         '* 

Oaim/or  botmi.]  A  del*  not  liqnidated  may  iioinetiiaea  lie  QfTerad 
in  comiieitaatioii  when  it  ia  eaaily  iii|uidaU>d,  (aa  the  price  of 
iHMird),  and  wlien  it  ia  <»nn«ct«d  with  the  debt  claimed  by  tlie 
pUintitr,  which  iaitaelf  contented.     Ihcary  v.  l'omiHiiUU,Ma. 

iSr«  iNHoi.vamiY,  170.  ' 

COMPENSATION  or  WRONOH.    &«  laHii,  a»i>  Slamdib,  W7. 

(X)MP0»ITION,  DEED  OF.    See  Novation,  451.^    .      ' 

CONCORDAT.    See  Novation,  4ftl. 

CONDITIONAL  O^IOATION.    &eCAl•^A^489. 

CONOTITUTION'XlITY  OF  aiARTER. 

Mode  q/  aUaeking.]  The  legality  of  a  buildlnR  society's  charter 
cannot  be  contested  incidentally  by  peremptory  exception  to  an 
action  on  a  deed  of  obligation.  iSociltl  C.  F.  d»  Comimetion  v. 
Lupoink,W.  ^ 

CONTRACT.     ■'  -*    ' 

Fbr  prolongation  andapndngofiurettn—Brfnrh—MtamreofdamageK.'] 
The  municipality  of  II.  (whoee  obligations  were  snbsequently 
aonimed  by  defendants),  in  consideration  of  the  grataitoos  cession 
of  land  by  plaintiflT,  airfBed  to  prolong  a  oeriain  street  through 
lintiff's  lots,  at  a  width  of  100  feet,  and  to  open  two  other 
■treets\through  his  property-  The  street  first  referred  to  was 
afterwards  homologated  at  a  width  of  60  feet  only,  and  the  de- 
fendants delayed  to  complete  the  other  two  streets.  Htld,  tha 
the  measuiu  of  damages  in'respect  of  tlie  street  homologated  at 
a' width  of  GO  feet»  was  the  value  of  the  40  feet  taken  by  defend- 
ants and  not  retroceded,  and  the  depreciation  in  value  of  the 
rast  of  plaintiff's  property  ii^  consequence  of  the  loss  of  frontsge 
—on  the  street  —  pmlonged.     And  as-  to  the  bnwch  ri  contract 
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oorrRAcrr-omiww.  '*      .  •  *• 

.  /  tiM  jiilaraal  (ounipiited  fyom|tli«  lime  when  tlie  atrmtif  mmjIiI 
raawinably  liave  (pen  oofiiplotmi)  on  tlie  capital  r«pfM«ntfl<l  by 
tlie  IncrsaMd  value  which  the  plaintill*  couM  have  K<>t  for  his 
l«)ta  if  tlie  streets  hwl  lieen  niMle  an  aflrsed.  Aylwin  y.  CUu  of 
Mimtrtal,  4(K.'.      ^  , 

Ifo  krmJlMd—U^avtL]    Where  a  oonlaact  of  hire  of  grain  baip, 
tora  voya«M,  did  not  ill  the  liuin  whnii  tiie  bags  slionld  be  m- 
H  turiwl,  but  sUimiUUmI  only  that  bags  not  Returned  stiouid  be  (aUd 

for  at  a  flxad  rale;  tlie  lentler  was    bound  to  pot  the  party 
hiring  the  bags  in  default  to  return  Uiem,  befoni  he  ratald  sue  for 
»*>«  priw  ;   »nd    a  tender  .of  the  bags  was  a  gum!  deteuoe  (q 
<         the  action.     Anurioan  Bag  Ixianing  Co.  ».  tittidlman.  3W. 
——    ttighl  qf  piumtge—  InUrryftHon'-WaiMr.]      Where  road  t^raateeii 
aolnm^ted  for  an  annual  payment  the  Utiis  payable  t*y  a^straet 
railway  compaHy  fur  travelling  on  a  certain  road,  and  Umi  com* 
'   l«<>y  ■g'^"^  t'***^  ^>o  Irustosa,  or  tlie   municipalities  wlthio 
whose  limits  tlie  road  was  aituateil,  slioiild  have  the  right  to 
take  up  the  niart  for  certain  purposes,  without  the  company  Ijeing 
entitkid  U>  any  raimpensation  or  damages  Uierefor,  the  com- 
pany was  estopiMti  not  only  fh>m  claiming  damages,  but  also  any 
diminution  of  the  annual  cnmmulatinn  payment  for  loss  of  use. 
TVtMtw*,  Montreal  Tumpikt  Rixid^  v.  Montnai  Stmt  BoUmmv  Co. 
484.  \-  -  V    ..      .     ■        •-         • 

COHTB.    Se^\*wcmimiiK    ' 

CBOWN,  PKISHOUATIVEH  0F.    &«  TaufTMi  TiminiM  Roads,  1. 
DAMAGEa 

Direct  damoytal    Where  ii^ury  occurs  through  tlie  curehssness  of 
.  an  employee,  without  any  malice,  only  direct  and  actual  dam- 

ages can  be  recovered  from  the  employer.  ShaduU  v.  />rapAiti,8l. 
-^    Mtamm  qf—Oonlnet  for  prolongatim  and  opening  of  »lreet$.]    See 

CoNTBAor,  402. 
RefvMU  of  vendor  to  deliver  good*  told.}    <Sre  Halb,  107. 

■*■*>    FwifetJ    Where  on  a  former  trial  the  Jury  awarded  the  plaintiff  * 
'  T  $3,000  damages,  but  the  verdict  was  set  aside  by  theHnpreue 

<'ourt  on  ground  of  misdirection,  and  .oii  the  second  trial  the 
Jury   allowetl  10,600  damages:  the  amount   waa   not   so  ex- 
cessive that  the  Court  should  set  aside  the  venlict  and  order  a 
v       I,  new  trial.     KoUnmm  v.  Oumdian  PacHUs  R.  Cb.,  226. 

DECL^ATORY  EXCiTTTON.    Wf  JiiawniCTioN. 
C)BFAtJi;r.  ^ 

-—      When  no  term  it  fixed.}    Set  CoimAor,  398.  :-   ---t-^— — V^— — — ^ 
'IX)NATI0N^'     ■;■.'.■         ■      '    .  ;     ,  '  'v ..  -- 
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DONATION— OmritMKd.  .... 

moyablM.    And  in  ■nch  cms  the  donor  cannot  h»v«  the  donation 
Mt  atide  for  error.    Boucher  v.  B<nuqua,  11. 

DBUGQIKC 

Errorr-PhmmMeuliealAet^LaM.']  The  plaintiff  claimed  dauagea 
trom  a  droggist,  for  an  alleged  error  of  his  apprentice  in  giving 
plaintiff 'a  meaaenger  "carbolic  acid."  instead  of  "  carbolic  oil," 
which  was  asked  for.  It  appeared  that  carbolic  acid  was  given, 
'  but  the  evidence  of  the  messenger  that  she  aslted  for  carbolic  7 
oil  was  contradicted  by  that  of  the  ^^rentioe,  who  testified  that 

-  carbolic  add  was  asked  for.    It  abc^appeared  that  the  bottle  _ 

was  merely  li}ielled  '  poison,'  instead  of  being  labelled  with  the-^ 
name  of  the  substance  It  contained  as  requiied  by  the  Pharma* 
ce^tical  Act,  48  Vlfct,  (Q.)  ch.1W,  s.  24,(now  R.  8.  Q,  4089).  HM, 
that  the  action  being  for  damages,  and  not  for  a  penalty  under 
the  Pharo^iceutical  Act,  and  therelwlng  no  evidence  that  the 
injury  complained  of  resulted  from  the  insufficiency  of  the  label, 
this  circumst&nee  wonld^not  justify  a  judgment  agafost  Che  de* 
fendsnt.    Sif^/erV.  U6tuM,4i8.  «   ^ 

ELECTION  LAW.l^ 

Quebeq  CmHwkrUiMht^oM  Att,g.  41— RSLQ.  600— Jfi*  m  com 
— Preliminary  olioeetiofu—Rtnao.}  The  nrim  en  eaute  (whether  by 
the  answer  to  the  petition  or  subsequoitly)  of  any  othelr  candi«  ' 
date  not  petitioner  in  the  cante,  is  in  the  nature  of  aih  electidm 
petition,  and  is  subject  to  the  rules  prescribed  for  aoth  petitiiHis ; 
and  an  anwal  ^as  to  the  Snperiw  Court  sitting  in  Review,  onder 
8. 41  of  the  Quebec  Controverted  Efeetions  Act  (R.  a  Q.  600); 

<  fhmi  a  judgment  maintaining  preliminiiry  objections  of  the  nd» 

en  came.    Sigttfn  v.  IZoefton,  (Na  1),  468. 

Quebec  OontnmerUd  EUtHont  Aet-R.8.ii.  61«— Jfif  en  eoMae— IWoL] 

After  the  engulte  on  the  triid  of  an  Slectioii  petition  has  been 
dosed,  the  respondent  is  no  k»gw  entitled,  under  B.  8.  Q.  614,  to 
adduce  evidence  to  show  that  any  other  candidate  has  been 
giiUty  of  corrupt  j^taustioe.    /Sf^win  v.  JioeAon  (Na  2^  461. 

— :    Quebte  QmtroterM  AUioiw  J«t— JL  &  Q.  tl^^Wt^Wkm  eon' 

^eMed.}    The  trial  o^  an  eleotkm  petition  ia  ooodndad  when  th» 

y{   0iqutleot  pirtltioiier  and  respondent  has  been  elosed;  and  it  ia 

'  lot  competent  to  the  i«4»oiident  thoreaftar  to  give  nottoek  under 

R,8.Q.  6l4,  that  he  intends  to  prove  ttiat  another  candidate  not 

in  the  caMe  liaa  been  guilty  of  owmpt- pndttoaa. .  SIgtdn  v. 

|fa>efton(Now8).463. 

Quebeo  Cbnirowrfed  £IwImwu  4e(---iVaiisNiMiry  otjeoHont—Stniei  of 
jteMtai-JJMeripfMm  Welfeloral  dittrktf-Skmfi    Omnitpradfae 

-EvUenoi.}   (||A  peUtiao  preaentad 

on  the  7th  Novemb^  and  served  on  vk  ftiUowlog  dajr-^-the 

jie^  df  electian  havi^  ben  pohHiii>d^o»th»  8th  OMober-  is 
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ELECrriON  LAW-OmMntMi. 

"  of  lAo  Comty  </  Ottawa,"  instead  of  "the  electoral  district  of 

"  Ottawa,"  is  not  a  snQicient  ground  for  lejeotii^  the  petition, 

the  electoral  district  being  in  fact  composed  of  the- county  of 

OtUwa  alone.    (3)  In  «  district  where  the  fee  on  flUng  petiti<m 

is  payable  in  money  to  tlne^fterk  ot  the  Court,  and  has  been  duly 

paid,  the  absence  of  stampi  on  the  petition  is  not  an  irregnUrity. 

^^(4)  The  fiict  that  liuxesums  were  being  illegally  spent  by  the 

.'  agents  (^  a  candidate,  and  that  thia  drcnmelanoe  must  have 

p  been  known  to  those  who  were  eqgaged  in  promoting  his  election 

-^-^  '*>  *^»*  part  of  the  county,  is  not  of  itself  sufficient  to  laove 

^  .        knowledge  by  the  candidate  of  comipt  practice,  where  it  appean 

th^t  he  was  not  present  at  the  place  where  the  mtmey  was  being 

disbursed,  but  was  engaged  in  a  remote  part  of  the  county. 

^  '     Knowledge  U  corrupt  practice  must  be  clearly  establiabed,  and 

where  the  evidence  is  so  eontradictory  as  to  raise  a  doubt,  the 

/;  ^     defendant  is  entitled  to  the  benefit  of  the  doubt    <Sfautnv. 

ilocft<m(Ha4),466. 

,^  EVIDENCE.''    ■  :  ■'--..  .^-    '^ 

Gn'liAxiteo/jud^q^tAe  MMJon*  ({f  lA«|>eaee— 1Z.&Q. 2006.]  Acer- 
tifirata  given  by  a  judge  of  the  sessions  of  the  pesoe,  setting  forth 
that  a  reoogniianoe  for  the  appearance  of  a  prisoner  had  been' 
forfeited,  is  an  authentic  document,  making  conclusive  evidence, 
and  can  only  be  contradiotsd  tqr  an  insmaption  e»/au«.  Stg.  v. 
ISt.  HXUbrcUA.  >  (^ 

'-—    Oommmcmmtofjptoof—Toetumthjiliaam      *e  Fiuai4)k,  346. 

EXCEPTION  TO  THE  FORM,    fite  PwjSdum,  306. 

EXECUTION.    ForpartofdehL\    &c  PaboBDua^  202.  '-' M 

EXECUTOR.    &e  BuBsrmmoNBi  7. 

EXPERTISE  IN  FOREIGN  00UNTRy|    See  Pboc^ubs^  158. 

EXPROPRIATION,    flte  MoMiiaAL ;  Raii  ,wav.    . 

FALSS  ARREST. 

^Moitfl— Auna^ea]    Where  a  per  on  who  pretends  that  be  bar 

rights  to  real  property,  attempts  o  assert  them  by  foroe,  and  is 
.  repobed,  and  then  causes  thepen  on  in  poesession  to  be  ariested 

for  assault.he  will  be  bdd  liabi b  in  damages  for  false  anest 

BHatraM  v.  Prieur,  67. 
FILIATION. 
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lUDBX— 6  S.  C. 


FILIATION— Ctotrtinucrf. 
I         amination  of  the  defendants  on  oath.    It  was  elicited  from  them 
I  (hat  the  deceased,  shortly  Iwfore  his  death,  declared  himself  to 

be  the  fatlier  of  the  child,  then  anborn.  HOd  (1)  That  the, 
admissions  of  the  defendants,  showing  that  tHe  deceased 
acknowledged  the  paternity  of  the  'child,  were  equivalent  to  a 
commencement  of  proof  in  writing,  and  established  the  filiation 
of  the  child ;  and  this  evidence,  which  was  expressly  anthoriied 
by  a  previous  judgment  of  the  Court  of  Review,  was  legal.  (2) 
That  although  the;defendant8  inherited  their  respective  shares 

'  ■  before  the  birth  of  th«  child,  .the  obligation  of  the  father  for 

maintenance  (Art.  240,  CC.)  devolved  upon  tbem  as  his  heirs, 
and  as  having /accepted  his  succession.    (3)  That  their  obligar. 

:^  'tion  in  this  nfspect  was  not  joint  and  several.     (4)  That  the 

obligation  (o  fnrnish  aliment  does  not  extend  beyond  what  the 

,h<9irs  respecth(e)y  have  received  from  the  succession.    Miller  v. 

Lejritre.Mi^./  '  ! 

FRAUD. 

Sale  o/  book /tiMg.]  Where  a' person,  who  has  bought  from  a  cur> 
ator  to  an  insolvent  estate,  the  book  debts  ef  the  insolvent,  makes 
false  einries  in  the  books,  and  prepares  a  false  liiit  of  the  dehti, 
and  then  resells  the  book  debts  at  public  sale,  such  sale  is  null 
for  fraud.    iVrratift  V.  IVwter,  1(^. 

-^  Signature 'to  doeument  obtained  Ity  jfravd.'}  Where  a  signature  (o  a 
oovenant-vf  sale  was  obtained  by  deception  amj^isreinesenta* 
tion,  by  pretending  that  a  condition  previodsly  objected  to  by 
tte  party  signing,  had  been  removeid  fron^  th^  agreement, 
the  agent  who  procured  the  signature  was  nbt  entitled  to  recover 
the  coi^missioD  stipulated  in  such  agreement  Land  AXoan  Co. 
v.  JFV«M«r,  382; 

—    Avoidance  of  ^ontraet  madi^  to  fraud  of  creditor*.]    See  Imsuiiakc% 
Life,  294. 
See  Ihsubanoi^  Firb,  262. 

H08PITAI* 

JK^M  to  erect  and  motntof 

KOWBL  (KUVSI,  70.' 

HUSBAND  AND  WIFE. 

Action  tn  nuUity  of  marriage— C4*t».']    In  an  actidi  by  ihe'  hnaband 

in  nullity  of  marriage,  the  wife's  attorneys,  upon  proof  of  her 
^^~      poverty  and  of  the  husband's  means,  are  entitled  to  receive 

ftcm  the  husbuid  a  sufficient  snm4o  providefor  the  wife's  oorti 

(tfacUoii.    Timbytty.O'lfaU,iia. 
'— »-    Oift  during  tnarriage.}    The  husband  mi^  plead  to  a  demand  fyr^ 

partition  of  movjkbles,  that  he  guile  theifB  movablei  lo  his  wift 

during  the  marriage  throogh  a  person  interpoaed,  that  this  gifk^ 

was  nun,  and  oonaequentl/  that  Uie  movables  had  not  oeaaed  to 

belonif  to  him.    .Bmiw  v.  EttHU,  414^ 


See  AonoM  w  n^oiNtnlATibM  on 
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HUSBAND  AFD  WIFB^4Sj!i«»n««d.  . 

V  in-la^Ht,  that  hnaband  and  wife  siioold  live  raiwrate,  and  that  the 
wife  ahonld  i^ot  sue  her  husband  m  ttparatim  de  corpt  tt  de  bietu, 
and  shoaM  hot  claim  her  matrimonial  rights  or  share  of  the 
community,  is  null    Dicarg  v.  PominvUie,  36tt. 

ILLEGITIMATE  CHILD.    &e^FiuATioN,  346. 
INJUNCTION. 

Pontrs  of  Afmicipal  Corporatiotu.]    See  Hunioipal  Law,  361. 
INJURY  RESULTING  Yn  DEATH. 

Ctaim  of  ividow.}    See  FamoBimoK,  225,    ^ - 

INSOLVENCY. 

AttignmerU  of  life  imunnce  by  penon  nQtorUmty  iruolvenfi    See  Ih- 
BUttANCB^  Lira^  294.  f 

Bill  of  exelMnge—AccomvwdationlriU—iTuolvm<:y-^C<mpeMation.} 

On  the  26th  June,  1888,  the  defendant  accepted  G'l  aocommoda- 

tion  draft  for  $240.76  at  three  months.    On  the  24th  July,  1888, 

the  defendant  purchased  goods  from  O  to  the  amount  of  $216. 

On  the  26th  July,  1888,  G. made  a  judicial  abandonment  for  the 

benefitof  hia  creditors.    On  the  28tl#September,  1888.  defendant 

/     paid  the  acoommodjiUon  draft.    li/a  snft  by  the  curator  to  O'a 

/      estate  for  the  recovery  of  the  $216,  price  of  goods,  defendant 

/        pleaded  that  he  was  entitled  to  compensate  this  sum  with  the 

amount  he  had  paid  oh  the  draft  for  CPs  acc6mmodation.    Held, 

(IjThat  the  judicial  abandonment  definitively  settles  therel^ 

aUve  positions  of  the  insolvent  and  his  debtora  and  Creditors. 

I  (2)  That  from  the  date  of  ttie  abandonment,  all  the  unsecured 

V         oredjtora  acquire  the  right  to  be  paid  by  contribution  out  (tf  ttie 

proceeds  of  tiie  debtor's  «#ate.    (3)  That  compensation  cannot 

take  place  to  the  prejudice  of  rights  acquired  by  the  insolvent's 

^       creditors  by  reason  of  the  abandonment,  and  ther«fi»e  that 

creditors  are  without  right  of  compensation  for  claims  maturing 

after  the  abandonment.    KSdett  ▼.  Ooold,  170. 

Pririlege  of  vnpaid  netidor.]    The  privilege  of  the  unpaid  vendor 

upon  the  proceeds  of  the  thing  sold  by  him,  may  be  exercised 

even  after  the  expiration  <rf  fifteen  days  from  the  sale,  in  a  case 

of  insolmoy,  when  ttie  thing  is  in  tiie  same  condition  as  when 

delivetA  to  the  insolvent.    XctOraK^  v.  AnOA,  106. 

-7-    Unpaid  Vendor— PnvUege—JMay$—Artf.  1998,  2000,   Caj     The 

priynqge  g«nted  to  the  onpidd  vendor  by  Art.  2000,  CC,  can 

.  be  ^teidaed  only  withhn  fifteen  days  fh>m  the.date  of  sale,  in 

(^ses  of  insolvency.    In  ri  M'Ihugattet;<U.^and  Leyendeeker,  222. 

"^   SaUef  dOU^Book*  of  oeoount.]    Where  ^he  cnnitoi>  baa  sold  ttie 

book  debts  at  public  sale,  and  handed  the  porehaser  Urn  books 

containing  the  namea  of  the  debfans  and  the  details  of  the 

•Cooonts,  he  is  not  entitled  to  reveodicate  the  books,  not  having 

any  intweat  to  do  ap,  and  the  books  ^ing  indispensable  to  the 
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INSOLVENT  ACT  OF  1884.         -  *   * 

Ste  Pbmcbiption,  426.  .      . 

INSURANCE,  Fllffi.  *    "  ^ 

Princ^  and  Agmh-Fmud—Drantfer  qf  riik^Agent,  Pouxn  of — 
Art.  1736  CC]  The  defenduit,  an  ioranuioe  broker,  was  the 
agent  of  two  insnranoe  companies,  one  of  which  inatracted  him 
to  cancel  a  certain  riali  in  Montreal.  After  aalcinf;  for  a  recon- 
sideration, and  the  order  being  repeated,  he  compUed,  and  then 
transferred  the  in^ranoe  to  the  other  company  for  which  he 
,wa8  agent  He  did  this  without  the  knowledge  of  the  insaied. 
-  -.^--  ^  The  same  day  a  fire  occurred,  and  the  kias^was  paid  by  the  com-  ^ 
pany  to  which  the  insurance  #as  transferred*  ^nanac^onby 
the  latter  against  the  agent,  for  fraudulently  oiaking  them  re- 
sponsible for  the  loss :  J7e/d,  that  the  transfer  of  the' insurance 
was  OMkle  by  the  defendant  in  good  faith,  and  in  aooordanoe 
y  \   with  the  custom  of  insurance  brokers  in  Montreal-,  and  although 

not  aathorised  by  the  insured,  it  was  competeni  to  the  Agent  to 
act  as  the  mandatary  of  the  company  and  of  the  insured-    Cbn- 
I  neciieut  Fire  Inwrqgiee  QA  V.  Kavtmagh,  202. 

INSURANCE,  LIFE. 

"  Avoidanee  of  contract  mmde  in  fraud  of  creditort—CC-  ilr(».  1032, 
IdM—AmiQnmenl  of  life  intwratiee  by  a  person  nolorioudy  intoltmt 
—RighU  qf  eredUort.]  The  assignment  of  a  policy  of  life  insurance 
is  governed  by  the  law  of  the  place  where  the  assignment  is 
made.  Mid  not  of  the  place  where  ttib  policy  was  issued,  or  where 
it  is  payable.  (2)  Where.a  person  ndtqrionsly' insolvent  trans- 
fers a  policy  of  life  insnranoe  to  acnditor  as  collateral  security 
for  a  preexisting  debt,  and  the  amount  of  the  insurance  is  re- 
^  ceived  by  such  creditor  after  the  death  of  the  assignor,  any 
other  creditor  may  bring  an  action  in  bis  own  name  against  such 
^  assignee,  to  set  aside  the  assignmilH^  anti  compel,  him  to  pay 

the  money  nito  Court  for  distribution  among  the  creditors  gener- 
ally.   iVwilice  v.  Sto/e;  294.  -  ^ 
4ic!f.]    A  lii^  insunmce  company  which'  does  not  iasne  to  the 
insmvd  a  policy  injbonformity  to  the  api^ication,  cannot  exact 
the  preminmfi  payable  under  tlib^  contract.    OanadienHe—(}om^ 

»  pojmic  d'^wu^k*  «wr  li»  f^  V.  ilerratrfl,  62J 

INTERWCTION.      1"       '    \  .      ^   >- 

/nterdictton  for  prodigality  —  Qaoda  mppHtd  to  interdicted  pertam 
mlhovA  avOwrity  of  cHfotor— ii«*  334,  987,  C^.— I««oh.]  (1) 
When  a  person  has  been  interdicted  for  iMrodiMity  aomrding 
to  law,  every  one  is  presumed  to  baye  knowMv^weieof ;  and 
a  tradesman  who  continnea  to  supply  gpods.M^ctidit  to  the 
~~  -  inteidicted  penon,  without  the  sancti<m  of  the  Wnaldr,  and.to 
an  extent  greatly  In  ezceas  of  what  the  meaaa  of  the  inter- 
dieted  peTBoa  would  jnstiiyt  oanlipi  rsoover  ftom  the  corator  the 
vahw  of  sDch  goodie  evwa  wh«i  Ihey  are  hoiwsboU  aoplilies— 
eqwcially  wfiera  the 
Bubsistenob  of  the  interdicted  pnson.  (2)  A  pla*  #UiAi  amoimta. 


^'^ 


I- 


X- 


hot  itma  to  the 
ID,  cannot' exact 
bnadteniw — Com- 


I  fjfkieh  amoimta. 


^  INDBxV-S  8.  0.  ,  4^1 

INTBRDICTlON-CbnilntMd.  ^ 

to  lesion  Uimiffident,  thoogh  Jesion  be  not  alleged  mminatim. 
--"^       /linMlniu  V.  IWfier,  278.  \  ' 

.  UUWC;IAL  ABANDONMENT.  \ 

£^fet  qf—Capia$.}    ^  Camab,  380,\ 
-—    <Set  iNBOLvncY,  170.  \       \  ' 

JURISDICTION. 

Declinatory  JSxception—Oumpletwn  of  cawie  of  action  in  contmct  for   , 
tale—Oonihut  by  letegram  and  delivery.]    Where   a   mprchant 
_„^       domiciled  al  a,  aaks  by  telegram  from  a  nieruhant  domiciled  at  — 
M.  for  a  quotation  of  certain  gopda  to  fee  delivered  at  H.,  to  which 
the  merchant  at  M.  telegraphs  in  reply,  offering  certain  qnanti* 
ties  ascertain  prices,  and  the  merch/uit  at  S.  theienpon  rospdnds 
accepting  the  prices  but  changing  the  qoantities,  u|)on  which  tiie  . 
merchant  at  M.  shipof'  in  accordance  with  tlie  last  teiegrai|i,  no  * 
complete  right  of  aeUop  arises  in  ttie  district  of  M.,  and  an 

action  btooght  in  sach  district  is  dismHssed.    McFixv.  ^endron, 
331 

—  PromAuory  noU  dated  at  MontretO.!   By  dating  a  note  at  Montreal, 

tlioogh  signed  elsewhere,  the  promissor  constructively  makes 
for  the  purposes  thereof  an  election  of  domicile  at  Montreal,  and 
,  «nbmitsbimself  t9  the  joriediction  of  the  QKurts  there.    JUctaire    ' 
t.  AatdieitfSfi.    -.  '■  .\  :  -^  ' '  .*^- '.'  ■/.     ^', 

- —    RaraxiL)    Where  a  person  instituted.an  action  in  f be  Stiper^\ 
Court  for  $200,  and  a  few  days  after  the  return  of  the  writ  de-  \ 
stated  from  all  but  $60,  it  wag  held  that  the  Superiw  Coyt  had     ' 
no  jurisdiction,  and  the  action  was  dismissed  on  declinatory  ex- 
<   /oeption.    JforMft  V;  irandemUe,  120. ; 
LEGACY.    &e8cB8yiTUTipM,01. 
LESION.    <Sm  iNnBDiohoN,  278. 

LEBSOB  AND  LESSEE.  V  '''\     ^ 

DemoKHonoffoaU—ltenliation  of  Hate.}    (1)  The  demolition  of  the 

.  'tide  wall  of  a  house  renders  it  uninhabitfible.    (2)  It  is  not  a 

'\5^4V* ,     good  answer  to  an  action  by  a  tenant  ifpr  the'  lesiliatirai  of  the 

-     leaai^  to  say  that  the  wall  was  demolished  by  a  neighbour  exet- 

-        cising  'his  rights  of  miloyennetl,  and  that  the  leasee  by  the  lease 

was  oUiged  to  permit  all  necessary  repairs.    Jacotel  V.  Gait,  60. 

.. -*  ObKgBliuntofimtiihpremitei.]    The  lessee  Is  bound  to  fbmish  the 

.  premiass  with  mffident  efltocts  to  secure  the  nnt  Iw  the  unex- 
^  piled  terms  of  the  lease.    (I^r  LoBAiiOft,  J.    The  learfee  is  only 

,  ,.  >><>>'d  to  ftainieh  with  sufficient  eflbcts  to  secure  l«  farnw  fcAu  ;< 

OrfMi  d  4ckoir.)    Lynehv.  Ileeoe»,23.  - 

ObBfoHan  tofmniih  prmwn.]    Wbere  s mdme  gagmepar  droit  de 

.       tHiU,  iflfnsd  October  26,  and  the  rent  wa|i.»payable  moothiy,  it 

waa  held  tfiat  the  IsHse  wa9  bound  to  ftuniah  the  pramisea  wiUi 
Hieient  eflhcts  to  aewne  six  ninthly  pfemMits  to  let  Mky 


/  , 


yifflieient 


"ZK^wi'T.  Cfin^ho^lSr 
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LE8B0R  ANP  LE8UEK— CVmttnwd.        ' 

«         Obligationt  q/Ufor—ArU.  I(h3, 1614, 1041,  ac!— Damage  muted  by 

/dttof  leated' prenfitet.]    (1)  The  owner  of  a^uildin||  is  reepon- 

\      sibte  for  (ln^inagw  WW'^  by  the  falling  or  giving  way  of  a  (lortion 

of  it,  where  tlie  accktent  occurs  eitlier' frbm  want" of  repaira,  or 

from  a  defect  ip  it^ponHtjuction.    (2)  "tlie  obligation  of  the  lessor 

iwards  the  lessee  is  sitnilar  to  that df  the  owner.^  ^3)  The  wife 

of  llie  lesxee  (s  entitled  to  invoke  ttie  conditions  of  the  lease,,  or 

tfie  obligations  arising  from  the  relation  of  lessor  and  lessee,  in 

anaetlon  for  personal  injuries  suflbred  by  her  from  the  defective' 

idktion  of  Ui%  leased  premises.    Simmotu  v.  EUiiM,  1S2, 

"-^    PoMiemloh  tmUtilre—Oppofition.]  The  lesseeof  a  house  is  pfesnmed 

.    'to  be  owner  of  the  eflfecta  found''therein,  and  Ih  entitled  to  oppose 

'      a  seizure  thereof,  in  the  absence  of. evidence  to  disprove  bis 

ownership.    Peltiet  v.  iamij,  69. 

•^—    Privikge  of  U»tor—8uh4fa»e—SaUie-Qagene-]    The  lessee  -of  prem-  - 

ises  under  a  writtifn  lease  for  one  year,  which  prohibited  sob- 

'  .       letting,  continued  'to  occupy 'them  for  a  second  year  nnddr  a 

verbhl  agreement  to  pay  an  increased  monthly  rental,  and  with 

Home  modification  as  to  the  premises  Ksased.    In  the  course  of 

|lie  second  year  the  lessee  sub-let  the  premises  and  removed  the 

.   greater  part  of  his  effects  to  other  premises.    The  lessor  having 

seized  the  effects  removed,  by  toiai^jiraiiwrJe  par  droit  de  luiu, 

there  being  at  the  limv  no  rept  doe  and  exigible.  H^,  (1)  That 

the  privilege  of  the  lessor  for  the  unexpired  period  of  the  lease 

extends  to  the  effects  of  the  lessee,  and  also  includes  the  eflbcts 

ht  the  under-tenant  in  so  far  as  he  is  indebted  to  the  lessee; 

and  so  long 'SS  the  under-tenant  has  sufficient  eflbcts  upon  the 

premises  to  secure  the  rent  payable  by  him  to  the  tenant,  and 

the  tenani  leaves  sufficient  effects  to  secure  the  diflEisranoe,  the 

principali  lessor  has  no*  right  to  i^ne  a  aawifr^o^erie  for  rent  not 

due  and  exigible.    (2)  Even  where  the  under-tenant  has  YtqiatA 

■"■-  fain^lf  to  pay  t)ie  tenant  monthly  in  advance,  it  is  sufficient  if 

/'there  are  enough  movables  upon  the  pnmiaut,  induing ^oee 

of  the  under-tenant  to  the  extent  of  bis  obligation  to  the  lessee, 

*  to  secure  the  whole  rent  for  tbe  remainder  of  the  leasee    SenMe, 

'-  That  where  there  is  a'written  lease,  with  probibitioi  to  sub-let, 

and  the  lessee  remains  in  the-premisea  after  flie  term  of  the. 

original  lease  (the  parties  agreeing, vwrbally  to  certain  ibodlflca/>  - 

tions),  the  stipulaticMi  against  snb-IetUng  still  appUea,  and  the 

effects  of  a  snb^enanti  who  enten  in  oontrayentioii  of  soch 

stipolaticHi,  become  sobjecf  to  the  principal  tsMoc'siHrhrfiegs  in 

tJM  same  manner  as  those  of  any  other  thild  p^nMa.  ^rki0$J(^^ 

UBBL  AhI)  a^NDlffii  *' 

^orma^    It  is  Aiqnable  ^to  ^fharge 


/ormm]    It 
■'inforSyr/' 


person  wi|yh  being  an 
dthot^fe^'infonAng"  ia  a  thing  permitted  and 


■ulhurisiwl  by  law.    Dwipgue  -r.-'Mejar,  18<r 


r    " 


lAbO-'Fuao/jvitillealien—Thith  (/  moKert  aBegtA—Oompenmition  «$ 
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-Damage  eauftd  by 
luildink  i*  respon* 
g  way  of  •portion 
trant'of  repaira,  or 
Sation  of  the  leaaor 
aer."  ^3)  The  wife 

08  of  the  leaae,.  or 
wor  and  hwaeo,  in 
from  the  defective' 
EUioU,  182. 
houRB  is  ptesnmed 
entitled  to  oppose 
»  to  disprove  bis 

lie  lessee -of  prem-  ■ 
b  prohibited  sab- 
oiid  year  nndOr  a 
f  rental,  and  with 
In  the  coorse  of 
k  and  removed  the 
the  lessor  having 
par  droit  de  luiu, 
leu  1744.(1)  That 
leriodof  the  lease 
Dclndes  the  eflbcts 
>ted  to  the  lessee; 
it  effects  upon  the 

9  the  tenant,  and 
lie  difiorence,  the 
o^erie  for  rent  not 
tenant  has  b^anid 
,  it  is  soffldent  if 
0,  induing  ^ose 
ttion  to  the  lessee, 
tbeleasa  SmbU, 
libition  to  sob-let, 
rflie  term  of  tbe. 
)  oertaih  dmiiUiiew- 
U  appUes,  and  the 
ayention  of  soch 
MMc'siHrMiegs  in 
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UBBL  AND  8LANDER-Cbn(inuMf. 

wrong$.}  (1)  A  plea  of  .partial  prescription  to  an  actionof 
damages  for  libel,  isr>not  demurrable  on  the  ground  that  th^ 
matters  nought  to  be  prescribed  were  not  alleged  as  ohargev  of 
libel,  but  to  show  aninRtl ;  that  being  matter  qt  fact,  and  not  of 
.  '  W>  (2)  That  the  defendant  in  an  action  of  damages  for  the 
publication  of  a  libel,  may  lawfully  plead  the  truth  of  the  alleged 
/libel,  and  that  it  was  published  in  the  interest  of  the  public,  and 
concerning  matters  of  public  Import ;  an*l  such  allegations,  if 
dtily  establish^,  oonstJItnte  a  sufficient  defence  in.  such  case. 
(3)  The  defendant,  may  oppose  to  a  demand  fordamages  for  Ubel 
or  slander,  the  fact  that  the  plaintiff  on  his  part  libelled  defend- 
ant, and  that  there  is  compen«i(ion  (fu(/uref,  where  tlie  ^ttack 
^"^  defence  are  alleged  to  have  been  .simultaneous,  as  in  a  dJK- 
cuHsion  between  the  editors  of  two  -newspspen  in  tlie  columns 
of  their  respective  Journals.  Trudel  v.  die  d^Imprinurie  et  de 
Pu^U3ation,2»7. 

Libel  in  pleading— Pertinency  oj  aUegoHmu— Malice.]  Reversing  the 
decision  of  Ouimbt,  J.,  M.L.R,  4  S.C.  424).  Tlie  pertinency  of  a 
libellous  allegation  in  a  pleading,  is  a  justification  only  when 
the  allegation  is  u|ade  in-  good  faith,  with  probable  cause,  and 
withoat  intention  to  injure;  and  tba  proof  of  these  facts  is  in- 
cumbent on  the  party  maMng  such  allegation ;  and  in  the  ab- 
sence of  evidence  of  the  troth  of  the  idlegation;  or  of  probable 
^  canse,  malice  will  be  presumed.  And  so  where  the  plaintiff  in 
an  action,  to  annul  an  election,  alleged  spbomation  of  peijnry 
and  other  oflbnces, against  tlie  defendant,  nd  made  no  prjpof  In 

I  sai^rtofttiecharge%|Mw4tB  condemned  to  pay  $100  damages. 

I  C^ti^bou  V.  BouKUMi,  488.  <^ 

UCENSE  LAW.  ■   '  ■  .  ;,  -  :  ■• '■;  I  ■ 

I      \,Oiiy  of  kintreal—l  RAQ.  483, 9  l^-Avt^orUy  vf  lAomm  QmnHf 

I  rionertSeeond  (^ppliaUicn  by  tame  person.]    The  eniMsj^ent  con- 

I  tAined  in  1  R8.Q.,  Art  848,  i  13,  that  the  dfljsision  of  the  license 

oommisiioners,  eitlier  granting  or  refusing  the.  confirmation  of  a 

cijr,  ^      license  certificate,  is  final,  doef  not  precliide  the  reoonsideration 

by  them  of  an  aniUcatioii,  or  the  consideration  by  them  of  anew 

1  application,  by  the  sam»  person  in  the  current  license  year.  The 

.  decision  of  the  oommifdonefs  is  "final"  only  in  the  judicial 

sense  that  it  is  not  subject  to  appeal  or  to  review.    Mx  parte 

CWten^LeofiueiiflfoHlTtaitlWk  ♦      * 

MANDA1CU&    £teMoiiTBBAL,166.     > 

Ift^JUtlED  WQMA|}.  '  ^r 

^\  ^itionyorfMwnal  i^fiwwa]    &i  an  ai^on  braoght  by  a  married 

•  woman  in  this  province,  it  will  be  presomed  that  jIm  is  oonunon 

as  to  pru|ierty  with  heir  hnaband^  in  the  abaenoe  of  |^»of  of  Iwr 

matrimonial  domioile  or  of  the  law li'hieh  regnlirtes  it*  (2) 

(Fbllowiiig  ITaWwii  A^'-WWfa,  M.LiB.t  g.QiB.  875|)  A  mawied 
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wom«B  eommon  m  to  pn^r^,  majr  bring  an  action  in  Im  own* 
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MARRIED  WOMAN— OmrintMd. 

name,  atttlioriwd  by  her  hu«band,  for  persooftl  ii^uriea.  Simm<mi% 
\:EaioU,U2.  *', 


^ 


— —    See  HusHAND  and  Wii% 

MASTER  AND  BERVANT. 

Public  eurier—Negligml  drivini;— Accidental, emi^aymmt—JU^>mii-_ 
hitUy—Art.  U)64,  aC]  ThedefendanUi.a  flrmofooalHieiv^iuiUi/ 
were  in  the  habit  of  hiring  p«blic  carters,  carrying  tlie  bbrpdW 
tion  licenae,  for  tlie  cartage  and  delivery  to  cnatdmeia  of  their 
unal,  ancli  carters  being  paid  so  mucli  per  load,  aod  being  free 
to  talie  one  or  nfore  loads  as  they  pleased.  It  appeared  that  one 
of  thoHe  carters,  while  carrying  a  load  of  defendants' coai  to  a 
customer,  had,  through  negligeni  driving,  inflicted  severe  bodily 
injuries  on  tlie  plainti^  HcM,  that  SQoh  carter  was  nol a  seiVant 
of  tlie  defendants  or  one  for  whom  they  were  respoQHible  under 
Art  1064»C.C.,  but  an  independent  ooDtractor  ip  the  nature  of  a 
private  wrrler.  IiourUe  V.  Jfuir.  15fi. 
Retponmbility.]  A  oontnlctor  is  responsible  foi^  the  negligence  of 
bis  employees  in  allowing  a  plate  to  be  blown  from  the  roof 
where  tbey  wera  atW(»k,  by  ^hioh  a  passer-by  was  iiOurad. 
ShaekOt  V.  Drapeau,  81. 

- —  RefpcnuibilUy  qf  employer.^  An  employer  who  orders  a  workman 
to  perform  a  dangerous  task  is  bound  to  take  every  possible 
precaution  to  diminish  the  risk,  and  to  have  his  tackle  and 
machinery  in  a  safe  condiUcn.    CoaUitr  y.  Diminion  Oil  CMh 

—'XiSire  Tbuktub  TuHNriKi  Roads,  i.    •        -'•*i       jLy 
"mENB  REA.'i8ee  Pboc«dvm,830.  '        .'        # 

MINOR.  ' 

Ratifieatiotu\  A  minor  who  continues  fnd  ratifies  prooeedings 
commenced  by  him  during  bis  minority,  theie&y^  lendera^thein 
valid.    PWlwr  v.  Xamfr,  60>  -        '  '       y 

MONTREAL.  ^      -  °        '      / 

EUcAm  oj  aUerfmn^CmkOalionn-Qnalificaiim  (ji) 

The  election  ot  an  alderman  for  the  city  of  Montreal  can  be  ooov 
tested  only  by  voters  duly  qualified  to  vote  at  the  eleeiion.    0 
The  Sibsenoe  of  qualification  on  the  part  of  petitioners  oai|.fae 
'      inv<Aed   by  exception   t6   the   form.    Pmdritr  v.  JBomii  dU 
Ih^remte,66' 
"omi  :Firt  Brigade— NegKgeneeJ]    Where  members  at  the  flr^'lbrigade 
wera  driving  to  •  fin  at  Aill  speed,  in  an  ordinary  ^«hiele,  and 
_  withoat  any  bell  to  warn  the  public,  and  a  fbot  jissenger  was 

knocked  down  by  them  aiUi  injured,  the  d^  was  beU  raapon* 
sible.    (?ad6oif  ▼.  Ci0  de  Montrial,  *i. 

-Jtqwr<)pri(iKpti--Oi>wim<«ion«r»  wAosepoNKn  hatie  lapmdJl 

WBtwndntJHi,  (1) 


^■^ 


to  appraite  and  determine  the  indemnity  tor  eaeh  property  r»> . 
qoind,  and  tomake  anddepoiit  a  report  otth0iraiiprai«menli:<> 


•ff 


ii^ariM.  Simmoni-^ 

i  of  ooal  luerc^Mits^ " 
-ryiiiK  the  bbrpdnto 
stutomen  of  thtit 
id,  and  being  free 
•ppeared  that  one 
fondanta'  coal  to  a 
ictod  aevere  bodily 
rwaanoiaaeiVant 
raiponiiible  under 
ipttienataieofa 

the  negligence  of 
wn  from  tlie  roof 
p>by  waa  ii^ured. 
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orders  a  worliman 
ike  every  powible 
ive  his  tackle  and 
TominionOU  Outh 

.        ■'  i*  ■■'    ■  '  ■  -  ■   -•' 
tiflea  pioceedingR 
Ay  randen^them 

■..r.-^.  .■'/.-■■■' 

;,  ■:  ^  ■        ,  ■    ■•■■■■. 
^  pemmert.]    (l) 
ntreal  can  be  can-/ 
I  the  election.    0 
petitioners  oaoi.  6e 
ri«r  V.  Bonini  Hit 

t  the  fin^-'brigade 
iuuy  ^«hicle,  and 
tot  pissenger  waf  _ 
'  wis  held  reapoif 

towtn  ham  lapmd.} 
ffw  two  dntJHii  (1) 
each  property  i»>. 
drappraiasmenti:. 


■*^ 


^ 


,  INDEX— 6  B.  a 


loi 


i:  ■ 


MONTREAIr^CttnltntMd 

.     and  (2)  to  apportion  the  coat  among  ttioae  who  are  to  baarit. 
Held,  that  when  the  Commiaaioners  have  made  and  depoaitad 
'    the  report  of  their  appraiaepienta,  or  when  the  delay  for  the 
oompleUon  of  their  work  of  appraiaetnent  and  for  the  deposit  of 
theirraportbaa  expired  without  such  deposit  being  made,  all 
their.powen^  as  experts  for  the  parpoaea  of  valuation  ceaae,  and 
^         a  writ  of  mait!|4<unaa  willnot  then  lie,  to  compel  tliam  to  proceed 
■  (•a  they  were  Vy  law  bound  to  do)  to  value  the  raaidue  not  ex- 
ceeding fifty  fti0t  in  depth  of  a  property  taken  for  the  improve- 

.       ment    Gverin\^  Proclor,l6(i.  

— p-    BetponiibilUy—Dmimon  of  buU^ing.]    (1 )  When  the  building  In- 

specter  of  the  city  contracta  with  a  third  person  for  the  demolition 

-^       of  a  building  accordi^i  to  municipal  regulations,  the  city  in  re- 

[  "       sjionsible  for  the  cost,  (2)  In  such  case  the  city  is  bound  to 

accouQt  to  the  owner  fcfV  the  value  of  material  removed  by  the 

T    .  »    inapM^.    If^ppierv.'dil^de  MontrM/M. 

^  iSidewalk  in  front  o/pubUe  mtitfiet.}    The  etty  is  responsihle  for  an 

I    accident  caused  by  the  ba«t  Mtndition  of  the  sidewalk  in  (Vont  of 

V.{|    a  public  market.    Oouhlv.  CiUdeMonlriil,4ry. 

r— ^  ;  Ihxatim—DtUgtttion  qfpowtrt.]    The  city  of  Montreal  has  not  the 

^       ;  I    power  to  levy  a  tax  unless  adthoriied  by  the  legislature  in  ex- 

;   ,  P**"*  torros,  aiid  cannot  delegate  power  to  the  assessors  to  im- 

l    pose  taxation  By  inserting,  in  tiie  assessment  rolls,  classes  of 

f     persons  not  specifically  mentioned  in  tl>e  by-law.    Acer  v.  de 

Montigny,  117. 

— 7^;   Widenmg  of  SL  Lamrmee  Stnet—bZ  Hcfc  (ft)  cA.  79,  «.3«8.}  Under 

5i-62  Vict  (Q.)  ch.  79,  s.  14,  as^ revised  and  consolidated  by  62 
j      MIct  (1).)  ch.  79,  a  243.  the  portion  of  the  indemnity  pay- 
i      able  by  the  city,  for  the  expropriation  of  the  property  required 
for  the  wideningfofbt  Lawrence  Street,  may  properly  bepatdout 
.f     of  the  capital  funds  of  the  city,  and  not  oat  of.  the  annual 
-\     revenne.    BxfarU  Ilbater  Jh  The  City  qf  Montrtal,  164.    ,  * 
— —  ■  iB«CoNTBAOP,402.  "'■  ■,■:,.-..—-'"■■'.:      / 

■— -   See  LioBNsa Law, IflGt- -  -'--^^r, -~ --■^r^--r^^-;-^--f;-r;  -----^— -^-^^  ^  - 

MUNICIPAL  LAW.        '':'::' '.:.-':■. -'■     v   ''[•  '  "  ■  ''':)■■■■.?'•"'  ":/■'/ 

Powm  ^  moMfdl  eorporaiimu.}    (1)  TU  Corpo^on  of  Sta 

Ciin4goade,'^Mithoriaad  to  purchase  the  aqueduct  of  Ste.C!an^ 
gon^e  and  8U  Henri  for  t400,00a  by  a  sUtute  pMHMd  when  one 
of  the  two  owners  of  tiie  aqueduct  was  interdicted,  ooald  only 
'^"'  aoqoire  the  share  of  the  interdicted  person  jadioialiy ;  oonse- 
qoentiy  it  might  porchaae  the  other  half  at  a  price  nqt  exceed- 
ingHhe  half  <tf  $400,000.  (2)  There  shoaki  be  left  to  the  council 
of  the  manidpality  a  raliaonable  discretion  in  a  tnmsaction  of 
thia  kind,  and  the  court  lUU  not  interibre  to  prevent  it  tnm  wy 
quiring  the  half  of  the  aqoMiistwhan  it  claims  thftt  this  ia  the 
onhr  p»>M?tiwtbte  mode  of  arriving  at  ihtt  nnwhaae  of  the  wtinU, 
and  it  is  dear  that  it  is  itt  the  interest  of  the  monidpality  to  ao^ 
qnbe  the  aqaadoct  J^  y.  Cqrpmiiien  4e  la  fUk  d$  6^  Omi'' 
gcfide,KL   ■  ■   /■  ■   /'■•.'■'•''  ■  V 
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MUNICIPAI.  LAW— (WWwMrtl. 

•——  Wakr«)Uirm^—Jt)rimliftium  i^f  ayuniy  amncU^-Juritdii-Han  qf  Hv^Mfior 
Court.]  (1)  A  watoruouraa  which  trfttaraw  two  local  niunloU 
palillMi  Is  a  w*l«is»arMfl  of  the  MHioty,  and  oomM  under  .the 
(il-iginal  jiiriadicUun  uf  ths  county.  (2)  A  county  council  which 
randAFH  a  deoialon  ralatinK  to  a  proc^verbal  for  loch  water*  ' 
couTM,  dnea  not  diaoharK»  a  judicial  ninction,  but  niaraly  ax* 
orcineM  iU  wlniiniiitraUva  powers.  (8)  Although  Art.  100,  M.  C,  * 
KivuM  an  appeal  to  the  Circuit  Court  or  Magistrate's  Caari  to  set 
aside  any  proct^-mrrbal,  etc.,  this  disposition  has  not  deprived  tlie 
"~  Buporior  Court  of  the  control  which  it  has  oTor  every  ^rporatioi^ 

'  or  body  politic,  and  an  appeal  may  be  ha<l  to  it  wlien  a  muni- 
cipal council  exeroisos  Illegally  tlie  powon  conferred  on  It '  (4)  j 
In  all  prodttierbcnuc  reffulalintt  wateiM»nrses,  all  the  piophetors 
Interested  should  be  ordere<l  to  do  the  necessary  work  In  pro- 
portion to  the  extent  of  tlieir  land  drained ;  otiierwiss  the^  have 
a  right  to  complain.    Barbetm  v.  Oorp.  de  Laprairie,  84. 

NEGLIOENCE.    &e  MAimm  and  Sbbvant  ;  MowniiAL ;  B*awAT. 

NOVATION. 

^  Deed  qf  comfxmtion—Art.  1169,  C.  C]  Where  a  creditor,  whose 
claim  doesdiot  appear  to  be  of  a  commemial  nature,  becomes  a 
party  to  a  voluntary  deed  of  composition  with  his  debtor,  by  the 
terms  of  which  he  remits  half  of  the  debt,  and  the  interest,  and 
agrees  to  accept  the  remainder  by  Instalments,  with  secnrity, 
without  stipulating  that  the  debtor  shall  not  be  discharged  until 
the  composition  is  f^Uy  paid,  —  noy^tion  is  efliscted  ;  and 
the  creditor  has  no  right,  upon  the  debtor's  default  to  pay  the  ' 
instalments  of  the  composition  as  they  become  due,  to  Issue  ex- 
'  ecution  de  piano  npon  the  Judgment  obtained  by  him  for  tlie 
original  debt     Vincent  v.  Boy  dULapentfe,  461. 

OPPOSITION.    &«  Pkocmdbre.  ,  -     j 

PARTITION  OF  MOVABLEa  -  •  1 

Proprieton  in  eommon.]    A  proprietor  par  indivii  may  seiie  by 

Miui«K»n«Ttatotr«  movables  which  !>'■  oo-owner  has  commenced 

to  sell,  and  a  tutorship  account  whidi  defendant  owes  to  the 

plaintiff  cannot  prevent  the  latter  fkom  taking  conservatory  pro- 

' '    ceedings  and  asking  for  th^  partition  of  Uw^ovabkw.    Bwu  v. 


£^>an«,414. 
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PARTNERSHIP.  .,  ' 

lAmUed  PiAlneraiip— CerttfUsiae—FU^ 
eert^oaU  —  ArU.  1871-1877,  CG]  (1)  The  contributions  pf 
special  partners  to  a  partnership  en  eommaniiU,  at  Umitad 
partnership,  must  be  in  cash,  piUd  in  at  tiie  date  of  fbmiUioii, 
of  the  partnership.  (Art  1872,  CG)  (2)  In  order  to  obUin, 
the  privilege  of  a  limited  partnerstiipk  the  fbrmalitiea  of  the 
apedaHawB  wlating  thewto  Most  be  strictly  oompMsd 
a  statement  in  the  certificate  (dated  Oct  30)  which  peraons  con- 
tracting such  a  partnenhip  ftra  bound  to  sign :  to  tha  elfcct  tlurt 


/ 


tUHon  q/  Nuperior 
wo  local  niunioU 
wmM  und«r .  th« 
nty  counoll  which 
I  for  ■a(!h  water- 
I,  but  DMrelyu* 
;h  Art.  100,  M.  0., 
rato'i  (V>arttoMt 
I  not  dsjprived  tlw 
flv«ry/»rtioi«Uoii 
it  wh«n  ft  inunl- 
nfeirad  on  it  M**) . 
il  the  pfop^eiora 
lary  worli  in  pro- 
lerwifl*  th«y  have 
m'W«,84.     '  • 

>:  Railway. 


a  creditor,  whoee 
nature,  becomee  a 
hie  debtor,  by  the 
I  the  ihtereat,  and 
ita,  with  aecnrit), 
e  diacharged  unUJ 
is  eflbcted  ;  and 
jefaalt  to  pay  the 
e  doe,  to  inoe  ex- 
id  by  him  for  tlie 


IMi  mayaeiie  by 
ir  has  commenced 
tdant  owee  to  the 
l  conaervatory  pn>> 
ovables.    Amntv. 


r  —  JHw^detMy  iff 
oontribntions  pf 
iaiMKle,6r  limited 
date  of  formption^ 
1  order  to  obtain 
fbrmalitiee  of  the* 
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PA  WTN  KR8III P— «mlti»ii«i. 

1  a^paciaj  partner  had  broaglit  $1,000  inUi  tlie  capital  ef  tlie  Arm, 
,  ^  whereaa  thia  eum  waa  no>  |iald  in  until  iXtc.  31  followliig  i  waa  a 
■<  falae  ■taleoient "  within  the  moaninK  of  Art  1^77,  ('  €.,  and 
lenderad  the  apeeial  partnere  liable  for  the  obligation*  ot  the  Arm 
in  the  same  manner  aa  ordinary  partnara.  (3)  A  cextiilcat* 
whioli  doea  not  mention  the  period  at  which  the  limited  ^urtner- 
abip  il  to  terminate,  ia  inaufflcient,  and  the  partnera  are  liable  aa 
ordinary  partnen.    DouMton  v.  FVeehetU,i»2.  ^  I 

Negltet  to  rwgUUr  firm  nam*. J    8e«  Aonon  qui  tam,  327. 

PERSONAL  INJUKIEK 


-^ 


^V 


Action  ofmarriti  wmtm^    8ei  MAnrao  Woman,  ISS. 
PHARMACEUTICAL  ACT.    ikeV*vmm,ilii.  %     ,   ' 

PLEADING.  "      » 

DrfendktUin  warratUy.]    ASir  AcrnoVr,  200.  *  ,  ^f 

p6lICY.    Ato  Inhuramcb,  Lirft  ■  i     - 

POHBEHHION. 

Right  of  proprietor  to  erect  buildingi  on  hi$  own  land.]    See  Aanov 

pN  DKNOKCIATION  l>B  NOUVKL  UCUVRK,  70. 

PRBSCRIITION.  '^ 

Jnjwy  renUUng  in  death— (Uim  of  widow— Art$.  1066, 2261^  2262, 

^  2207,  CC]    The  hnaband  of  tlie  plaintiff  waa  ii^ured  while  en- 

gaffed  in  hia  datiea  aa  defendanta'  employee,  and  the  accident 

lesnlted  in  Ma  deatli  about  flfiam  months  afkerwarda.    No^aoi^oa 

for  indamnity  waa  Inatitnted  by  him  during  bia  lifetime.    In  mi 

>  aotion  for  compenaation  brought  by  bis  wi()ow  within  one  yeair 

^      after  hia  deatli:  BM,  (1)  (Wurtele,  J.,  dim.)    That  the  action 

of  the  widow  and  relations  under  Art.  1066,  C.C,  in  a  caae  wher* 

\  the  person  injured  has  died  in  consequence  of  bis  ii^iiries  with^ 

dut  haying  obtained  indemnity  or  aaliafiution,  is  preacribed  only 

X         by  the  lapae  of  a  x,'^'  i*^™  ^^  *'*^  ^  d^Mi ;,  and  the  action 

Ilea  even  snppOaing  tliat  at  the  date  of  death  the  iojured  penon's 

"  ,  •  action  waa  preacribed  by  the  expiration  of  one  year'  frotriv  the 

:  "^^daterf  Injury— th^fteHhat  phsaoripUon  had  been  acqnued 

against  the  ii^ured  party  not  being  equivalent  to  his  "  obtaining 

Indemnity  or  saliafaction  "  within  the  meaning  ot,  Ari  1060.    (2) 

.  ..«:^...  ...^.(Taaehereau,  J.,  dit.)    Thlii  the  ttMaori|)tion  of  one  year  under 

.;"•      Art  2262,  C  a,  appliss  to  all  aidona  for  bodily  injuries.    (8) 

(Wartele,  Jl,  d{«.)  That  it  was  Aeeessary  to  plead  prescription 

in  thia  oaae,  the  pieacrlption  invoked  by  the  debndanta  at  the 

aigument  not  being-  one  againat  the  plaintiff 'a  action,  and  not 

.       fldling  under  the  {novisions  of  Art  2267,  C'C,  but  being  the  ooo' 

f  sequenoe  of  anoOier  prescription  acquired  dkgidnat  a  third  party, 

whose  legal  rapreaentative  the  {datntiff  wafe  not    Fniiher,  that 

»         the  defendants  had  widved  any  pretanaion  they  migblMve  bad 

to  invoke  pwitwiption'  by  their  failure  to  raise  V^  pq^nt  dorl^ 
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rhich  persons  con- 
:  totheelfccttbst 


a  protracted  iltigatlin  or  Vve  yean. 
'     £.C^.  226. 
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IN DIX-^6  ■.  O. 

VmmVriOS—ConHnwd.  • 

InUmtpHon  hy  inmlveney  qf  ddOor]  Th«  liuMilv«iicy  «f  Um  <l«l>Utr 
■uapanda  prMcripUoB  UurluK  Uw  procMMlin«i  In  omnpalMry 
ll«]Mi(i»iion;  Md  aoTMlilor  whoM  olaim  wm  IdoIimImI  In  Um 
■<:hmliil«  of  liabllltlM  (but  in  «  «tilhinint  nain«),  may,  twanly 
yeiira  UUir,  Iwt  befum  Ui«  llnal  llqaidaUun,  flla  hia  claim  sod  b« 
mllocatail  witli  Um  oUier  cnMliton.  JH  rt  akptun;  Bntk  v. 
Uagar,  420.  > 

—    Nm  Kailvvav,  M,  148.  ,     ; 

FUINC'II'AL  AND  AUKNt.  1 

RighUo/  mamltUoT  atuUhtrd  parti*».]  (1)  A  mandaUry 'wlio  aota 
in  liii  own  nania  In  iiabis  to  Um  third  psnoni  wiUi  wbom  h« 
oimtracUi,  witlioat  praJwIiM  to  tb«  tIkIiU  of  th«  lattar  agaioat 
th«  mandator  alM>.  (2)  What  i|  niantlaUry  dam  within  tha 
iimitaof  bla  mandai0,flven  in  hia  own  nama,  iadone  for  hia 
mandator,  and  tiM  iattsr  la  antitlad  to  be  aabrogatad  in  hia 
righta  againat  thini  (wraona.  (3)  A  Uitni  |Mraon  wlui  baa  con- 
tractflil  witli  an  aKent  pnfaonally,  wlUiout  diacloaiir«  of  prin(!i< 
pal,  ia  «nUU«d  to  protact  himaeir  onUI  diachargad  Arom  th* 
ubiitcation  cootraclad  towarda  the  a((ent,  by  tiM  anbrogation  of 
the  principal  in  the  riglita  of  Uio  agent  Wilmm  v.  Benjamin,  18. 
See  iNBtiRANca,  Firr,  202.  j 

1>RIVILFX}E. 

AUomey'i  CoKt—AH.  19M,  CC]  The  only  privilege  which  exist* 
in  raapect  to  oounael  feea  and  attomey'a  coata  lathe  ooe  which 
relates  to  coata  and  expennta  incurred  in  Um  iatoreat  of  the  maaa 
of  the  cteditom,  eiUirr  to  enable  them  generally  to  obtain  pay* 
ment  of  their  <;laima,  or  for  the  preaervaUon  of  thair  common 
pledge',  and  ooati  incurred  in  the  excluaive  inlereat  of  one 
individual,  and  with  Um  object  of  withdrawing  certain  ravrnuea 
of  Uiia  peraon  from  tiM  reach  of  Ida  craditora,  are  not  enUtled  to 

Uw  privileg*  created  by  Arta.l99l-lW0,C.&    Barnard  y.  Moiiun, 

»M.    _  .     _-    -.|___...-.^_--_^ 

PRI VI  I>EGEn  (X>MMlfNICATlON,    8fe  LiNM.  Aim  BtAmm. 
PROCEDURE. 

AetUm  M  nvttity  of  marriaffe-^Com.]  In  an  acUon  by  the  hosband 
In  nullity  of  marriage,  the  wife'a  attorneys  upon  proof  of  her 
poverty  and  of  the  huaband'p  means,  are  enUtled  to  receive  fhtrn 
the  husband  a  sufficient  aum  to  provide  for  the  wife'a  coata  of 

'  aeUon.    Tombyll  v.  CNeia,  101. 

ArldtratonandamiabUeeompoeikttre.']  The  Goort  may,  on  motion, 
<Mder  arbitratora  and  emiabUt  eompoeitewre  to  complete  their  re- 
port, by  adding  a  statement  of  Um  formalities  observed,  and  an 
explwatioB  of  parts  of  tbe  report,  and  also  by  annezlag  • 
onUflcste  that  thsy  were  stom,  ete.    Dubi  v.  OoretHiu,  132. 

Came  oj  action.]    iSSm  JuBDOionoN. 

ftrtijrart-JMilgiiMHl  <if  <t|/>T»>r>rtoffe«<on--iirta  1220,  Iggl,  C.CF. 

rw. J  Wiww  >  liipuMuiw  awmiiM  4  <i&Mg>  m  ms^ 
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y  c>r  Um  <i«l>(or 
In  omapalaofy 
mIimIaiI  In  ilw 
),  may,  twnaly 
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lUry  who  adt 
with  wliom  h« 
>  laltar  aifainat 
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ia,  done  for  hia 
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fltrMoraH  uitder  |  1  or  »  </  Art.  1221  J.'.C  K,  tlmrw  lidng  neither 


> 


MUXJBDIIKK^OmKMtwt.  t^ 

Intoxioatluic  liquora  to  minors,  on  the  ground  that  the  complain* 

f  ant  bad  nut  proved  that  ttie  <leAindant  knaW  tlie  persona  to  b* 

minoft:  thai  thia  waa  not  a  <»ae  for  the  iasoaof  a  writ  of 


want  or  exosaa  of  Juriaiilctlon,  mir  an/  uniaa  Irrsfalarity  In  tlie 
pcooaadlags.    JBv  parl<'  HamiUlem,  Jc  Dtigat,  :iaO. 

Commimlotur'$  Cburf.]  The  oppoaant  of  a  aelsura  la  nol  boand  to 
praoeed  on  the  day  of  the  return  «)f  tlie  oppnaltion  in  tite  V*>m' 
niiaaionoi:^  Ck>urt ;  and  th«  diamlaaal  of  tlie  oppoaiUon  on  the 
day  of  the  return,  for  default  by  tlie  oppoaant  to  pmoeed,  Is  an 
eiceaa  of  power,  which  Is  ground  for  ttie  isaue  of  a  crrtUmri.  Kx 
parle  flenhai,  412. 

CoMt — TVmilMwi  o/  Cotmtljn  on  OiimwiMiien  Rogatoitt.]  A  fee  paid 
to  ooonaal  for  examining  witnaasaa  ujidar  an,open  commlwion 
iaaued  (Wim  the  Huiwrior  CiMirt  u>  a  foreign  oouatry,  canoot  be 
taxed  againat  the  losing  party  aa  «t«ta  in  tlie  cauae.  The  only 
fee  eatabliahed  by  the  tariff  sa  regards  the  exAinlnation  of  wit- 
neaaeson  OommimiontrogaUnrtt,,  is  flxe«l  by  No.  80,  and  albwa 
$2  to  tlie  attomeya  of  record  for  the  exauiinalion  and  crf)aa«x« 
anination  of  each  witness.  Yovng  v.  AeddeM  In:  Co,  ^  N.A., 
22:1.  .  ,     , 

Cofit— Cbmmiukm  Ronaloire—'Ftf  qfSoMlon  on  opm  Oammimon.} 
Where  the  parties  consent  to  the  sohatitutlon  of  ao  open  tinm- 
miaaion  for  the  examination  of  witnesaea  at  a  distance,  in  lien  of 
■  •wnmlaaion  in  the  ordinary  iSr>rm,  tlie^AMt  of  connael  conduct- 
ing the  mq%ittt  belbre  the jcommiaaioiMr  Iftlll  be  taxed  as  cnala  In. 
the  case.    Piem  BoHk  y.  Andtntm,  MO- 

JSbeMon  eow.]    Sm  Ei,aonoN  La*. 

Sxeq>tion  <o  the  form— Potetr  lo  Miiie  ant  aUeffaittm$  on  moUon—fit' 
d^te  aOegatlonB.}  (1)  Vague  and  ind«flnite  allegatlona  in  an 
exception  to  the  form  mmj  be  ntjeetad  on  motion  ot  the  advene 
party.  (2)  The  tllegatJons  of  a  pleading  moat  be  sufficiently 
clear  and  diatinct  to  enable  the  oppoaite  party  to  reply  thereto. 
And  80  where  an  exception  to  the  form  alleged  that  the  Act  in- 
corporating the  plaintlflki  waa  vttra  tint,  becaoae  the  persons  in. 
corporated  were  incapable  of  exerciaing  any  civil  righta  in  the 
province  by  naaon  of  tha  vowa  which  they  had  taken— withont 
Bpacifying  the  vowa— and  becauae  the  objecta  of  their  Society 
were  the  promulgation  of  <Aoctrinaa  contrary  to  Imperial  statateaT 
set  f<nih  In  certain  works  filed  as  exhibita— withont  specifying 
the  doctrinaa  objected  to,— theae  and  other  like  •llegaiiona  were 
nilaoted  aa  vagna  and  lacklns  pracision.  LaCie.de  Ji$m  v.  TKe 
MM  Printing  Co.,  9(».  i 

JSapertiHin/mntffneiimUry—ArtM,  88^340,  C  C  P.]  Tha  plaintifb 
moved  that  an  exptrtiae,  osdeMd  by  an  intarkiOotory  judgment, 
be  referred  to  expertein  England^on  the  grooad  that  coiupetent 
experte  oonld  not  be  obtained  ha  Canada  or.  the  United  tttatea. 
BtU,  that  apart  firea  the  Ineonvenleaae  ead  sxpanee  eC  anch  > 
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EDUKE-Omltnwd. 
,     mtomux,  tbci  reqairamenW  of  articleo  829, 333  and  334,  C  C  P., 
appehrto  place  inmperable  ^iffioultie*  in  tbe  way  of  execnting 
'    an  expertiie  abroad.    i|riitr  v.  I'rovidenee  Iniwranee  Co.,  Iffi. 

InUrloeulory  Judgment.}    &e  SfcQDUTB%  22. 

Joinder  of  Oaviet.'i  The  joinder  of  two  caoaea  cannot  be  allowed 
when  it  would  have  tte  effect  of  tueleMly  oompiicatiog  tbe  pro- 
oedure  and  reUrding  the  trial.    E«m$  v.  Evmu,  414. 

New  2Vta/.]    See  Bailway.  , 

Oppositim  tojudgment—Dday—Art.  SSf^CCP.]  Whero  a  jmlgment 
has  been  rendered  ortder  Art  89,  C.  C.  P.,  an  (^^xMition  may  be 
made  at  any  time  before  the  sale.    XoumMAn  v.  Cardinal,  67. 

Iteview—DepoiU—Art.  .497,  GC.P.-Dtfendant$  uniting  in  onein-  — 
Kr^ian^Pititary  Aetian.}  (1)  Several  defendants  may  Inscribe 
in  Review  by  one  iuKripti<u>,  though  they  pleaded  separately  in 
the  Court  of  first  instance.  (2),  In  such  case,  they  are  only 
obliged  to  make  a  single  deposit  in  Review.  (3)  If  the  defend- 
ants have  pleaded  separtitely,  and  the  idaintiff  inscribes  in  Re- 
view, he  is  obliged  to  make  a  separiite  deposit  for  each  contes- 
tation, unless  tbe  defendants  have  upited  in  a  single  appearance 
before  the  Court  of  Review,  in  which  case  only  one  deposit  is 
necessary.  (4)  In  a  petitory  action  a  deposit  of  forty  dollars  is 
reiquired,  whatever  may  be  the  amount  sought  to  be  i«covered. 
B.  A.  Land  Co.  v.  Yatee,  194. 

Betfiew—Town  Corporation*— Judgment  on  petition  to  anmd  refotvAon 
o/CbuAiyOnmeil—iZ.iS'.  4376, 4614.]    A  judgment  of  the  Superior 

.  Court,  under  the  Town  Corporations  General  Clausst  Act,  40 
Vict.  c.  29,  s.  200  (R.  a  4376),  upon  a  petition  to  set  Aside  a 
resolution  of  a  County  Council  on  the  ground  of  illegality,  is  a 
judgment  respecting  municipal  matten,  and  is  not  susceptible  of 
revill^n  before  three  judges  (R.  a  4614).  MeCmnttt  v.  Corpora- 
tion de  la  VUk  de  Laekute,  274. 

Bemew  of  Judgment— Examination  of  defendantK]    Where  it  appears 

.r  to  the  Court  sitting  in  Review  of  a  judgment  of  the  Superior 
Court,  that  the  defendants,  in  the  special  circumstances  of  the     ' 
case,  should  have  been  exunined  onoath  in  the  cause  in  the 
court  below,  it  may  reverse  the  judgment,  and  order  the  trans- 

'  mission  of  the  record  to  tlie  court  below,  in  order  that  such  eic- 
aroination  may  take  place.    Miller  v.- Lepitre,d^,  / 

Slquedre—Sertiee  of  judgment— BeriidonJ]    (1)  It  is  not  neoessai^  to 
serve  a  judgment,  <Hderingthe  appointment  (tf  a  «^9ue(tr«yupon 
the  defendant   (2)  A  judgment  ordering  the  appointme^<rf  a 
alquetbrt  ia  not  an  interkicntaiy  jodgment,  and  cannot  be^vised^r 
by  a.8lngle  judge  of  the  Superior  Gburt.jrotinnI  v.  F«{(^,  22.         .' 

Serviee  of  fiMmnona]    Where  it  is  shovn  that  a  deJTendant  locks  his 
doors  to  evade  serrioe  <^  a  writ  of  snmm<Hi8,  an  older  will  be 

'  granted  aothorising  the  bailiff  to  use  force  to  open  them  to  effect 
■neh  service,  or  to  serve  the  writ  after  seven  o'clock  p.  m.  Me- 
Xoren  y.  Jfclorcn,  418. 
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PROCEDITRE— Oontjntud. 

9UaKp*.'\    An  opposition  not  stamped  aooQrding  to  Uw  is  null,  and 

will  be  dismissed  on  motion.'  XooaiUe  v.  BoueA«r,  64.  , 

^. —    Tcaa»Mtn  t^  Cotit— Notice  lo  advene  pariy^ArL  479,  C.C.P.—Rtee*' 
tion/orpart  of  debt— Art,  681,  C.C.P.}    The  practice  under  the 
ordinance  of  1667,  tit  33^  requiring  notice  to  the  advene  party  of 
taxation  of  coats,  Iras  not  affected  -by  the  passing  of  20  Vict,  oh. 
44, 8. 00,  (C.  S.  L.  C.  cb.  88,  •.  161),  reproduced  in  Art  479,  G  C  P.,' 
and  such   notice  is  still  required.    (2)  An  execution  must  be 
I;,        issued  for  the  whole  debt  due  qnder  the  judgment,  and  w^n  it 
is  illegally  issued  tor  part  it  is  bad  for  the  whole ;  and  so  where 
an  execution  issued  for  debt,  interest  and  oosti,  and  it  appeared 
•  '  •;,        that  the  coots  had  not  been  legally  taxed,  the  execution  was  - 
annulled  on  o|yposition  aftn  d^annuler.    SeoUv.  tffiCb,ffrey,  202; 
PROHIBITION,  WRIT  OF. 

Cinmt  Omrl— /urJsdKlum— Arl.  1031,  CClh."]  '(1)' A  writ  of  pro- 
'  hibition  will  not  lie  to  the  Circuit  Court,  it  not  being  a  Court  of 

,  inferior  jurisdiction  within  the  meaning  ofArt  1081,  C.C.1*.  (2) 
The  CSrcuit  Court  having  jurisdiction  under  R.S.Q.  6218  (4),  to 
bear  Appeals  from  decisions  of  local  municipal  councils  respect- 
"ing  valuation  rolls,  there  was  no  excess  of  jurisdiction  in  the , 
oircnmstanoes.  Cbfporation  de  la  parmte  de  Ste.  Oenevi^  dc 
Boileau,il7.  ' 

PROMie^RY  NOTE.    See  Bius  avd  TSora. 
QUEBEC  CONTROVERTED  ELECTIONS  ACT.    &8  Ei.KrnoN  Law. 
QUI  TAM.    Sm  Action.  ■ 

•RAILWAY.  ■  X  ■  ;^^^ 

Carrier— B6i  of  lading— Condition.}    The  odiiditionon  the  back  of 
a  through  bill  of  lading,  relieving  a  railway  company  from  re- 
sponsibility as  soon  as  goods  entrnbted  to  them  for  carriage  have 
"  been  deliveiyl  to  the  next  succeeding  carrier  at  the  extremity  of 
^  the  line  of  the  railway  company  issuing  said  bill  oS  lading,  is  a 

legal  tod  reasonable  condition,  and  is  binding  dnthel  shipper 
who  either  has,  or  from  the  circumstances  is  presnn^  to  have, 
knowledge  Uiereof,  and  to  ha^  accepted  the  contract  subject  to 
such  condition.  Bemmmt  v.  Canadian  Ptieifie  R.  Co.,  266. 
'  -—  Condition  on  ticket.}  Where  a  railway  company  issues  Uckets  at  a 
reduced  rate,  and  the  condiUon  is  written  or  printed  thereon, 
that  the  passenger  will  not  hold  the  company  responsible  for 
goods  or  merchandise,  a  oommerdal  traveller  witK  such  ticket, 
who  carries  samples  checked  as  baggage,  cannot  recover  the 
value  there6f  when  destroyed  by  fire.  jPaekard  v.  C.  P.  H.  Co., 
64. 
Bxprtqiria^cn—Award—IAtiipendcnee.']  (1)  The.ccmtastation  of  a 
petition^  the  par^  expropriated,  to /be  paid  tjbe  amount  de- 
posited, will  iu^  sai«ort  a  pleaof  liti/^pendenoe  to  anactitmby 
the  company  to  set  asi^an  sward/  (2)  The  arbitiatoni  have 
the  right  under  the  Railway  ActX42  Vic,  ch.  9)  to  extid  the 
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,  Ume  for  making  tbc^'r  award.    (3)  The  fltft  that'  an  award  ia 

excenive,  resnlting'l^m  an  timmeooMWredatibn  or  n^ing  on 

^    a  wrong  baaia,  ia  not  linronnd  for  a^ng  aaide  an  award.    Cie 

dt.Chemin  de^Rr  de  0.  dtit^j^  Curt  etc  de  Ste.  Anne  du  Bout 

de  rile,  61.  ...■.,, -—-''.,. 

fiq>foprio«on-2  JJ.&C.  cA.  109,  k%,  *».  83, 86. 37-/fi«fwK.]  Whjiro 

a  railway  company  obtained  pO^yseasion  of  land  on^Mdtliiga 
depoait,  and  the  arbitratora  ^bam^ntly  made  Affliiward  of  a 
'    sum  of  money  lor  the  value  of  the  UM^jud^n  fall  payment 
"  and  aatia&ction  of  all  dami»gei,.4«aall%  from  the  taking  and 
"  ""'"K o' the aaid-pieee^laafor  the puitsaaea of  safal railwur," 
the  vofipany  ia  liable  for  interest  on  the  a^bnt  of  the  awi^ 
only  ftom  the  date  thereof,  and  notfrom  tlie  ddie  when  th^  eoii-^ 
pany  obuiued  poeaesaion  of  the  land.    It  will  be  pnanme^  that 
the  arbitratora  included  in  their  award  com^a^^ttoj^/lOT  the 
company's  occupation  of  the  land  priori  the  dato^^e  awanj. 
htbmny.Oni.  JSiftoehecR:\Qo,,2\\. 
Expropriation  untter  Railway  Act  {R.SC.,  eap.m)^ReqMretnenti  of 
arbitrators'  award— inadequate  compenMHon  amounting  to  frauds 
Olseetimt  to  arbitratora.}    (1)  The-  Railway  Act  (cap.  109,  RS.C.) 
only  requires  that  the  award  in  expropriation  proceedings  ahonld 
stale  clearly  the  sum  awarded  and  the  property  for  which  anch 
anm  is  to  be*  the  compensation;  it  does  not  require  that  the 
award  should  mention  the  person  to  whom  the  awaid  ia  to  be 
paid,  nor  what  amount  is  to  be  paid  for  land,  and  what  amount 
for  buildings  to  be  token,  nor  what  amount  baa  been  deducted 
for  increased,  value  to  be  given  to  the  wmnant  of  the  properly. 
(2)  The  Act  in  question  does  not  require  that  the  award  ahould 
shew  on  its  face  that  a  day  had  been  fixed  on  or  before  which 
the'award  had  to  be  made,  or  thut  it  waa'made  within  the  time 
,  BO  fixed ;  it  is  sn Aicient  that  it  ahould  be  preved  that  aa  a  matter 
of  fact  such  time  was  fixed  and  that  the  award  was  made  within 
the  delay.    (3)  When  the  arbiiratora  in  the  record  of  their  pro- 
ceedlnga  make  a  mindte  of  the  sum  to  be  awarded  as  compensa- 
tion, and  agree  that  tlie  awanl  shall  be  in  notorial  form,  and 
such  award  ia  afterwards  drawn  by  a  notary  and  signed  byW 
three  arbitrators,  and  duly  aerved  on  the  parties,  anch  notarial 
award  is  the  true  award  and  ia  valid-    (4)  The  party  expro- 
priated  cannot  object  to  the  arbitrator  named  by  the  oomiw&y 
on  the  ground  «rf  hu  relationahip  to  the  surveyor  whoae  oertlfl. 
cato  accompanies  tb^fliBr  made  by  the  company,  nor  on  the 
ground  of  alleged  inexperience,  especially  when  these  facts  were 
known. to  the  prqprieton  before  the ai^dntment of  the  thiid 
arbitrator.    (6)  ThaTflwt  that  the  third  arbitrator  in  the  ezpro- 
priaUon  prooeedin||b  ha*,  aince  the  award,  repraaei«ted  the  com* 
pany  in  other  aimilar  proceedings  forms  no  legal  ground  of 
objection  to  aucb  third  arbitrator.    (6)  When  aU  the  require- 
metots  of  the  law  have  been  obaervet),  the  awatd  made  by 
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^  r.  ^  arbitratorar  or  any  two  of  them,  ia  Unal  and  oondoaive;  and 
I  oompenaation  awarded  ia  entirely  within  the  diacretionof 
th^arbitratoia  in  the  abaenoe  of  fraud  on  their  part,  and  ia  not 
in  mch  caae  aubject  to  review  by  the  courts.  (7)  Inadequacy  in 
the  l^um  awarded  niay  be  aueh  aa  in  iuwlf  to  conatitute  proof  of 
fraud  on  the  part  of  the  arbitratoia,  add  in  such  a  caae  the  Court 
may  annul  and  aet  aaide  audi  award  by  reawm  of  auch  fraud; 
but  tojoatifyauch  action  by  the  Court,  th»irtum  awarded  mnat 
be  tio  groaaly  and  B(»ndalonaIy  inadequate  as  to  ahock  one'd 
sense  of  juatioe— which  waa  not  the  caae  in  this  instance,  the 
arbitrators  hiihVing  acted  in  good  faitli  and.with  proper  diacrimin"  ^ 
ation.    (8)  'The  priudfde  to  be  foltoWed  by  arbitratora  in  making- 


aocb  an  award  ia  thattlie  proprietbr  ahallte  left  kp  tlie  aame 
poaition«'.0nanciany,  aa  hit  waa  befort^  hia  pn^r|^waa  expn>> 
priated,  without  allowing  any  jmx  ^affection;  "and  therefore, 
.  when,  aa  in  Cl^ia  case*  the  evidence  of  the  proprieton'  witnesaea 

^rbvea  that  the^value  of  the  remnant  bf  the  |»roperty,  added  to 
<^'  the  aum  awardecT^  oompenaaticm,  W  greater  than  the  price  for 
whidtfthe  proprietoh^  were  wiliing  to  aell  the  wholi  property  be- 
fore the  itxpropriati(m,*'t|^  award  muat  be  Irald  to  be  reaaonable 
and  adequate.    Beimii^i  <li^4aatUie d:  l^or^  WeH  Ry.  Cb,  136. 
- —    lA>uqf  baggage— MtiimKt  of  Skmage—Coilt.}    (1)  A  railway  oora- 
^.  pany  ia  not  ^able  for  damagea  caused  to  Uie  pwner  of  baggage 

loat  or  delayed  on  the  ndlway,  nor  for.  expenses  incurred  by 'him 
in  looking  after  the  bai^age,'the  meaakns  of  damage  being  the  v 
value  of  gooda  kwt  (2)<Where  baggagej^  been  found  after 
auit  baa  been  iaBued,and  U%^3been  aoo^fled  by  the  owner,  the 
railway  company  is  only  responsft>le ,  Ibr  the  taxable  costa  in' 
curjred'up  to  date  of  delivery.     Pr<9»encher  v.  C  P,  E.  Co.,  9. 

'^tm  jbifguingt—Railtvay  culHngjy^iktmagea—  Pretcription—Deed  of 

y,  d^dua^'^Rev.  Slak  Can.,  <pp.  109,  lect.  27  and  54.]  The  defend- 
ants^ a^  railway  comftany  subject  to  the  provisions  <tf  the 
Dominion  Railway  Act  (R.  S.  C,  cap.  109),  purchased  a  strip  of 
land  running' through  the  centre  of.  a.  farm,  leased  bj^^tbe  |t|»> 
prietor  tdiihe  plaintiflk  The  plaintifib  were  indimnified  for  the'' 
.kas  of  thi^  strip  during  the  nnexi^red  term  of  ueir  leaae,  and 
on  receiving  tiiia  indemnity  released  the  company  "  crf^all  claiina 
"  and  demands  whatsoever  thai  they  might  have  >against  the 
"said  eoBB$lnij(#t^|be  ^"^1"^^  occupation  of  the  pl^mises  in 
"  question,  and  gsMrally  of '  Ml  rights  and  privileges  reAalting  in 
'  **  their  fitvour  firtnia^tbeiUd  loaae^  with  respect  to  the  pprtiom  of 
V  "  aaid  fiirm  requirsd  by  Mdj  company  taec:  their  ndlw^.''  '^^^ 

\        company  shortly  after  iMwoeeded  to  conatliict  the  raiboa4>  i^d 
^'^    in  ao  :doing  made  i  deep  dotting  along  the'^strip  so  aoqnilvd, 
Ipniiventing  acoeaa  from  one  part  of  the  fltfmto  the  other.    Mo 
bridge  or  croaaing  waa  made  to  comoiect  the  mvared  pc»tiona  of 
the  fiurm  for  nearly  two  yekra  during  which  tte  construoti<m  of 
the  load  went  on.   ifefcti  fl)  That  the  railway  company  wert 
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boand  to  fnrliialLdie  lemeeiiwiUi  profwr  bridHBS  or  crooaings 
^  ^     even  dnriiig  the  pra^iVM  <rf  Uie  work,  and  that  in  default  of  bo 
^  doing  they  would  be  liable  in  damagu.    (2)  Tliat  the  defend- 
s  !     -^  «n(8  were  not  absolved  from  thb  obligation  by  tlie.ternM  of  the 
deed  of .rofeaee  above  oitod,  as.  the«b  only  covered  indemnity  for 
the  low  of  tlie  atrip  taken  V  the  railway..  (3)  Tb«t  a«  the  dam- 
ages in  this  ca«e  wel»  uontiDuoets,  and  as  the  action  .had  been 
commenced  within  sij  months  from  the  oessaUon  thereof;  the 
claim  waa  noL  prescrifked  tffider  section  27  of, the  Railway  Act. . 
^  (4)  That  such  damages  were  not  limited  to  the  period  of  si« 

months  next  preceding  (he  institution  of  the  action.    (6)  That  as 
^  LJ»  the.plaintift  liad  not  been  -totally  deprived  of  access  to  the 
'  severed,  porfon  of  their  farm,  but  could  (iomnranicate  therewith 
by   using. their  neighbours'  bridges  and  cnwsings,  moderate 
djMnages  would  be  allowed, -raipMtating  tlw  loss  of  time' and 
'  ettra  labour  and  expense  incurred  by  such  difficulty  <rf  access- 
SmiaiV..AaantieikN.W.fiy.Co.i<,U9. 
— .    BighumyJ<rouing—NegNgmc&—VerdM^o^in$t  evidfnee—Kew  trkU.'i 
,Tliehusbanil  of  plaintiff  was  Atrutik  by  aft^oulfping  train  and 
filled,  •bile  attempting  1^  cross  the  ^ks  When  the  highway 
\»ai  interaected  by  th|  railway.    The  evidence  wasldtfa«eflfoct 
'*     that  he  persisted  in  QTossing  notwithstanding  the  warning^  tl^  ' 
•  >'''«nanlian ;  the  g|te  was  closed;  ther9^Vi(B  day-light;  Jhe  bell* 
W     oif^  engine  waa  rii|ging;  and  the  aK>roaohh[ig  train  could  be. 
>         >■  n*m  for  ttire»quarteiB  of  a  mile  from  the  place  of  the  ardent 
The  jury  found  for  pliQntiff.    BeU,  that  the  veidiet  was  against  '' 
evidence,  it  being  clearly  proved  that  the  deceased  Jkad  not  ex- 
ercised ordinary  care ;  uid  a  new  (rial  was  (Htteied!    durran  v. 
,      Grayi^Jhaik  R.  Co.,  251.    '  ^  ^   '   * 

—  PMor^Hon-R&C.  eh.  m,  a.'^.}  The  presoripttoDoT  six  Months 
enacted  in  seoUon  27  of  the  Railway  Act  B.6.,e.,'«ap»  i09,is 
appUcsble  to  caset  where  di^mage  is  caus^  to  IbqRl  thrdugb  r 
•  prelimioar}-  survey  made  with  the  objec^  of  locating  th«  railway  ' 
line  over  the  land,  where  the  line  s^  surveyed  iwas^bsequently 
abi^n^oned  and  a  new  location  adopted.  Baegry  vM^  Q.  Mu. 
Co:,6l     ^        .  •  *^    .   - 

.    Ride  madmM  to  envloymmi^Iideam  and  Duebnve.]    (1>  A  rail- 

.    '      way  compuiy  is  not  responsible  for  injury  ^nstajiied  by  an 
employee,  whdee  foot  was  caught  in^t  frog,  where  itjy^iean  that 
."HbMF^Vas  no  negligence  or  fault  on  the  part  of  the  deftadants* 
and  the  accident  was  owing  to  a  risk  incidental  to  the  plaintiff's^ 
^pk>y|nent  as  a  brakesman.     (2)  Where  the  plaintiff  as  a 
member  of  an  insorapoe  society  Ui  connection  with  the  defcnd* 
ant  coinpany,  received  a  som  at  moner  fW>m  the  society,  ii|  com- 
pensati(^of  ftajnries,  luid  in  oonsi(feratioti  (tfsooh  payment  signed  > 
a  release  i^ddiBchsi<ee  of  defendants  «•  ham  all  claims  fin;  dam- ' 
"  ag^,  indemnity,  or  other  fi>rm  of  oompemMtion,  on  aocooilt  of 
"  Bi^d  afiddeot,"  he  was  precluded  turn  askii^  fiv  any  ftuw 
thercompensatiwi.    BmKrgt(ni(r.CU.duanMnime:9lO. 
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RELEASE  AND  DIBTHAROB/'  &e  Railway,  249. 
RELIGIOUS  BELIEF.    &e  W^thmb.  372.  « 

^VIHBI)  STATUTESr  QUEBEC. 
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Qanteqtmoa  of  abnyofton  of  former  itatuU  by  lUviied  SliUutet:] 
AorKMI  Qui  TAN,  327,    ■•  .»  • 

RB8TON8lftlLlWY.^&eitfoOTHMAL,87^«,46.    .  .  • 

SAIBIE  (GtAGERIE.    /See  L«M0B  Aflo  Lmun.  ot      .        .   . 

BALE  OF  GpOD«,  .^    '\      '  '  . 

,    .     X^twryO    AVhere  no  term  lias  beep,  granted  for  the  f>ayment  of 
^     the  price,  the  seller  is  not  obliged  >^deliver  the  .thing  onlsM  the 
bpyer  lenders  the  prioeit  DMhe  v.'i^Mi^,  48. 
-rr-    OoidM  conmgtud  at  tampka  lo  tett  market—-  What  con«M<Htea  accepbiiue.1 , 
Where  goods  are  forwarded  without  orler  from  the  oonsigtrae;  ' 
^    '       '  but  along  with  goods  oidered  by  him— the  object  ofthe  consignor  . 
_■•>  iwing  to  tolt  the  market,  the  evidence  necessary  toestaMisb 
aooeptanoB  by  the  consignee  must  be  much  "clearer  and  moilie- 
positiveThan  if  thejs^ods.hadU^n  consigned  to  order  In  the 
usual  way .    So,  wh)B|p  two  casgi'of  aocordeons  were  o6nsi||ned 
^  without  order,' but  amonoai  other  ttbodr  prdersd^  and  the  Gon- 

->    signee  paid  the  freight  bill  ufrnfr  the*  whole'^oonsignmentr  but  . 
complained  of  the  jirice  and  quality  of  tlfe  aocordeons,  and  de- 
clined to  'aooept,  uiCkss^oertain^ftducUona  were  Wade  for  broken 
^         artic]tef(fbichofferw|S  not  accepted  by  the^onsjpnor),  it  was 
held  that '.the  payment  of  $k«ight  'and  ih«  opcAHAg  jpif  t|K»xa8es 
3^      it9t^  not  stidnd^t'to  iodSuatnte^accstftsi^ce  c^loods  not  specially 

•  '     orclered.    Treater  v.  Trttl^^tBS.  -     »  ^ 

( — -  .  &ik  on  eredit^B^faut  to  ebfieer  goo^t^Damoffei.  ]    (1)  Where'ttie 

V        ^  s^llerjMa  granted  |i  term  ferpayindnt.'he  cannot  reftase  to  deliver,* 

the  goods  unlesif  thto  buyer,  sino6  the  side,  liak  bi^mie  insolvent 

^  >  If  h9  niaaii  to  deliver,  without  'aMrigniiig  this  dtuse,  he^will  be 

\        iesponiible  fi>r  the  4amiW(e  canard  t^'the^uyer.    (2r.The 

measure  of  mch' damage  sl^  the  Ion  of  parofit  whictl  the -buyer 

' .    ,w0|ild  hfivpifaade  upon  tbegoods;  but  wiU  iio(  include  pretended 

•  '  ^oasofccMrtom.    Oottetlevyiewi$,  107.  '    ) 

•^   Sak^oarrtipondenee.^    (1)  A  post  card  addressed  to  a,  fariader, 

"'[   .   , '  -«n&diinc|ng  that  the  sonder  has  a  certain  qnat^ty  of  goods  for 

sale^ata  price  stated,^  an  oflbrtOfSell.jmdif  accepted  im- 

•  mediately,  the  dimtract  cl  sale  is  jeompletia .    (2)  lUflisar  to  de- 

liver^bei  goods  sold  ^pder.  such  circnmstli^cefli^ves  (he  buyer 

an  action  of  damages  agidnist  the  seller.    Alfer  v;  K|iir«atvl2L^ 

-^— '  S(ie'<^ grain,ly  iMffraphf]    i9w  JtiBisDionoM,  837. 

'—    fible  (p  tnferdbiMlVerwm.]    SeilmwaDjattffttfiTS.  '     > 

SALE  OF  uiMOVABLEB.        ^  ^ 

;     I^mrparkrt^Semeiy  of  vmdor-^FbOe^HBfitre.}    Where  the  con* 
ditions.  of  a  sale  of  immovable  property  have  been  settled  or 
praoUdkUjr  settled,  by  pouijNiinferr  Utweenthe  parties^ BM, the ' 
interval  betw«>p  the  pflMfywiaN  an^  tb^tJasp^imtfonolth^dsed 
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SALS  OF  IMMOVABLEB-OmHiidHd. 

.  jof  Mile  \»  M  long  u  tocbangiB  Ummm  <tondiUoiu,  then  to  no  kNifir 

the  oonaent  neoeMary  to  oemptete  the  oontnot  of  sale.    StmVt, 

'         that  a  vendor  at  immovabl«r  property,  on  the  rafml  of  the  boyef 

to  carry  oat  the  oonthwt,  oannot  nil  the  property  at  tlie  /otft> 

* '  tncKtn  ot  the  buyer,  and  claim  ^he  diflBuence  </  price  from  wwh  - 

buyer  ae  damagea.    i\pin  v.  Segwm,  21tt. 

BECRETION.    See  Cavum,  ttSl 
SEPARATION  FROM  BED  AND^  BOARD. 

,.        buttery— i\irlic#nra]    In  Vn   actiogi^  en  tlpwlratian  de  corpt  for 
' '  ,     adultery,  tlw  defendant  la  entitled  to  particulan  of  the  namea  of 

" the  QBrsons,  and  tlie  plaijee  and  circumalanofi  of  alleged  acta  of 

adultery.    Lapierrev.  OmngeTfl^  j 

SEPARATION  OF  PROPERTY.  / 

Arts  mi,  C.C.P.'i     (1)  Art.   961,  C.C.P.   appliea  to  woment 
tl^rele  de  bietu  hy  marriage  contract  aa  well  aa  io  tboae  aepai- 
ated  by  judgment  of  aiBparation;  and  wfi  not  abrogated  by  48 
Vict.  ch.  20.    (2)  The  decoration  in  writing  required  by  this 

.  article  muat  be  made  immediately.    Deviii|V.  KaiHby,  112. 

SEQUESTRATOR.    &»  Pmcidi»%82. 
SUfiSTITUTIONa         '        '        *  |.        ' 

JBxeeutar.]    The  t«atamentary  executor  haa  Oo  right  to  hypothecate 
the  immovablea  <tf°  a  aubatitution  with|0nt  the  oonaent  of  tha 
institute ;  and  the  order  of,  a  jodge^  (Hr  of  the  ptothoaotaiy, 
-authorising  hypothecation  without  auc^  oonaent^  even  on  the , 
advice  of  a  family  ooonoil,  will  be  set  aafde  at  the  InBtaoce  of  the 
institnte.    iiri«e  v.  £^iiarre,  Tv 
■  — «—    Leffoqfto^Hdrmto  bebom.]    In  the  caa^  of  a  legacy  to  children 
to  be  born,  of  a  person  named  and<  deeignated,  with  the  right  to 
receive  the  legacy  at  the  age  of  m^Jo^tv,  the  fint  of  the  children 
^       ^bbm  of  tte^UUB  eo  named«  is  entlilea,  a|  the  age  of  mi^rity, 
^^'    to  receiv^lnnare  of  the  Inheritance*  withoot  waiting  until  all 
the  childmn  are  bom.  In  auch  caae,  thf*  children 'not  bom  at  the 
time  of  the  teatatnr'a  death  could  o«il]i|  be  appelit  of  the  aubsti- , 
tntiim  of  which  the  children  bom  wotdd  be  gretla.    Beijarditu  t.  ' 
JM(nfMe,91..  ■    '  ■-•,.■■  ^- 

.'SUCCESSION.  I 

OWgolfon  «f  hekn  to  Jwniik  atf weal.]    See  Fouxiow,  346.    '     " '■   " 

SUPERIOIt  COURT,  JURISDICTION  OF.    i6^  Mumioipai.  Law,  M. 

,  TARIFF  OF  FEES.  » 

Ani»0a«n(!f$lOO.].  Incaaea  where  the  judgment  la  exactly  fiif.^ 
flOQ,  the  advocatea*  &ea  aj»  taxed  aa  in  appealable  oaaea  from 
$100  to  t200.    ForiMT  ▼.  Aueoiiy,  196. 
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TAXATION  OF  GOflTB. 

Hodee  ^.]   See  rmoamma,  MS. 
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TStTBTBIB  TURNPIKE  BOADS. 

JMtmimi  <tf  emptofftei.'i  (1)  The  Tmateei  of  the  Montreal  Tnra- 
pike  Boada  wen  not  aathoriaed  by  their  charter  to  diamiaa  a 
leoretary-treaanrer  withoat  oaoae  or'pfeTioaa  notice.  (2)  Th6 
Boad  Traitaea  do  not  coqatitate  a  branch  of  the  civil  aervioe  or 
ft  d^partoMnt  of  the  provincial  government,  and  the  tmateea 
-cannot  claim  the  prerogative  of  the  Crown  ta  remove  their  em>' 
ployeee  atjthair  pleaanre.  (8)  Tb»  aeoretary-treainrer,  engaged* 
b|y,tt)e  year  by  a  leaploticipi  fixing  his  aidary,  and  dismissed 
irithoot  caose  before  the  expiration  of  his  term,  was  entitled  to 
daim  the  balanctf'of  his  salary  for  the  ^ear,  after  having  dnly  ^ 
pn^ested  the  tnutees  and  tendered'  bto  services.  (4)  A  change 
made/by  government  in  the  board  of  trastees  did  not  give  the 
new/nrnsteea  the  rii^t  to  Rmdiate  the  obligations  contracted  by 
predecessors.       m^  v.   CommUiaira  de$  Chtmitu  4. 
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rPAm  yXNDOB.    Sm  SAL*.    I 

)B  AND  FUB([;HASEB.    ^  Sali. 

VEBDICr.    &4|J)Aiuo^226.     I  ' 

:   ^    VerdietagainH  mISmue,}    fiiw  Bailwat,  251. 

WABBANTY-  8u  Aonoitv  200.  1 1  '-^ 
.  WATEB-OOUBSB.    fite  MinharA4  Uw,  84..    , 
WiDPOW.  *  ;  ; 

>    CMn  «if—Ar^  1066,  C.C1   Seel  Vamaamov,  22B. 
WIPE.         '\     ,  •'         /       }■ 

Sgwratedtu  to"  Pnpertif.}  8ae  haam ;  Hoidaiid  amd  Wnn;  Sipaba 
.  »K«i  or  PBoraarri 

WILL.   S»  8us>riwi'io»<v91. 

WITNE8& 

JbK^iMu  hN<^— jlrt  268,  iC^.]    TbetHtfanonyof  awitneaa  who    « 
declares  that  he  does  not  knp'w  whether  there  is  a  state  of  re- 
wards and  ponlMhrnents  after  death,  is  Inadmissible.— (Art  289, 
aG.P.y  SohvoertenOi  v.  yinAtrgl^n.    , 
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